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DUMNQ  THE  PERIOD  OF  THESE  REPORTS. 


President  Judge,    .    •    •    . 

Charles  E.  Bick. 

Judge,  •    •    •    . 

George  B.  Orladt. 

Judge,    .    .    . 

John  B.  Head. 

Judge,  .... 

WU.UAM  D.  Porter. 

Judge,    •    •    •    . 

John  J.  Henderson. 

Judge,  •    •    • 

John  W.  Kephart. 

Judge,    •    .    •    . 

Frank  M.  Trexler. 
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JUDGES  OF  THE  COURTS  BELOW 

DURING  THB  PERIOD  OF  THESE  REPORTS. 
DI8T. 

1st — Philadelphia  County. 

Courts  of  Common  Pleas, 

No.  1:  F.  Ahedee  Breot,  P.  J.;  John  M.  Patterson  and 
WiLUAM  H.  Shoemaker,  JJ. 

No.  2:  Mayer  Sulzrerger,  P.  J.;  Norris  S.  Barratt  and  D. 
Webster  Dougherty,  J  J. 

No.  3:  Charles  B.  McMichael,  P.  J.;  William  C.  Ferguson 
and  Howard  A.  Davis,  JJ. 

No  4:  Charles  Y.  Audenried,  P.  J.;  Willum  Wilkins 
Carr  and  Thomas  D.  Finletter,  JJ. 

No.  6:  J.  WiLUs  Martin,  P.  J.;  Robert  Ralston  and  Wil- 
liam H.  Staake,  JJ. 

Orphans'  Court 

Morris  Dallett,  P.  J.;    Joseph  F.  Lamorelle,  Edward  A. 
Anderson,  Charles  FRANas  Qummey  and  John  M.  Gest, 
JJ. 
2d — Lancaster  County. 

Court  of  Common  Pleas, 
Charles  I.  Landis,  P.  J. ;  Aaron  B.  Hassler,  J. 

Orphans'  Court, 
Eugene  G.  Smith,  P.  J. 
3d — ^Northampton  County. 

Russell  C.  Stewart,  P.  J.;  J.  Davis  Brodhead,  J. 
4th— Tioga  County. 

David  Cameron,  P.  J. 
5th — ^Allegheny  County. 

Court  of  Common  Pleas, 

John  D.  Shaper,  P.  J.;  John  A.  Evans,  Marshall  Brown, 
James  R.  Macfarlane,  Thomas  J.  Ford,  Joseph  M.  Swear- 
iNGEN,  Thomas  D.  Carnahan,  Josuh  Cohen,  John  C.  Hay- 
maker, LniNGSTON  L.  Davis,  Ambrose  B.  Reid  and  J.  McF. 
Carpenter,  JJ. 

(v) 
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vi      JUDGES  OF  THE  COURTS  BELOW. 

Orphans*  Court. 

James  W.  Over,  P.  J.;  J.  J.  Miller  and  Thomas  P.  Tbimbl% 
JJ. 
6th— Erie  County. 

Emort  a.  Walling,  P.  J.;  Uruh  P.  Eossiter,  J. 
7th — ^Bucks  County. 

WiLLUM  C.  Ryan,  P.  J. 
8th — Northumberland  County. 

Herbert  W.  Cummings,  P.  J.;  Fred  B.  Moser,  3. 
9th — Ciunberland  County. 

Wilbur  F.  Sadler,  P.  J. 
10th — ^Westmoreland  County. 

LuciEN  W.  Doty,  P.  J.;  Alex.  D.  McConnell,  J. 

Orphans'  Court. 

Charles  D.  Copeland,  P.  J. 
11th — ^Luzerne  County. 

Court  of  Common  Pleas. 

Henry  A.  Fuller,  P.  J.;  John  M.  Garman,  S.  J.  Strauss, 
P.  A.  O'BoYLE  and  J.  B.  Woodward,  JJ. 

Orphans'  Court. 

Andrew  M.  Freas,  P.  J. 
12th — ^Dauphin  County. 

Qeorge  Kunkel,  p.  J.;  Samuel  J.  M.  MoCarrell,  J. 
18th — Greene  County. 

James  Inghram,  P.  J. 
14th — Fayette  County. 

John  Q.  Van  Swearingen,  P.  J,,  and  Edmund  H.  Reppert,  J. 

Orphans'  Court. 

James  C.  Work,  P.  J. 
I6th — Chester  County. 

William  Butler,  Jr.,  P.  J.,  and  Robert  S.  Gawthrop,  J. 
16th — Somerset  County. 

William  H.  Ruppel,  P.  J. 
17th — Union  County  and  Snyder  County* 

Albert  W.  Johnson,  P.  J. 
18th — Clarion  County. 

G.  G.  Sloan,  P.  J. 
19th— York  County. 

Nevin  M.  Wanner,  P.  J.;  N.  Sargent  Ross,  J. 
20th— Huntingdon  County,  Mifflin  County  and  Bedford  County. 

Joseph  M.  Woods,  P.  J. 
21st— Schuylkill  County. 
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JUDGES  OF  THE  COURTS  BELOW.  vii 

Court  of  Common  Pleas. 
Harkt  O.  Bechtel,  p.  J.;  Charles  N.  Brumm  and  Biouard 
H.  Koch,  J  J. 

Orphans'  Court. 

HacHenrt  Wilhelm,  P.  J. 
22d — Wayne  County. 

AiiONzo  T.  Searle,  p.  J. 
23d — ^Berks  County. 

Court  of  Common  PleoB. 
GusTAV  A.  Enduch,  p.  J. ;  Geo.  W.  Wagnib,  J. 
Orphans'  Court, 

Robert  G.  Bushong,  P.  J. 
24tb— Blair  County. 

Thomas  J.  Baldrige,  P.  J. 
25th — Clinton  County,  Cameron  County  and  Elk  County. 

Harrt  Altan  Hall,  P.  J. 
26th — Columbia  County  and  Montour  County. 

Charles  C.  Evans,  P.  J. 
27th — ^Washington  County. 

John  Add.  McIlvaine,  P.  J. ;  Robert  W.  Irwin,  J. 
28th — Venango  County. 

George  S.  Criswell,  P.  J. 
29th — ^I^coming  County. 

Harvey  W.  Whitehead,  P.  J. 
30th— Crawford  County. 

Thomas  J.  Prather,  P.  J. 
3l8t — ^Lehigh  County. 

Clinton  A.  Grohan,  P.  J. 
32d — ^Delaware  County. 

Isaac  Johnson,  P.  J.;  Wiluam  B.  BROOiCALLy  J. 
83d — ^Armstrong  County. 

J.  W.  King,  P.  J. 
34th — Susquehanna  County. 

Ralph  B.  Ltftle,  P.  J. 
86th — ^Meroer  County. 

Alfred  W.  Williams,  P.  J. 
36th— Beaver  County. 

Richard  S.  Holt,  P.  J. 
37th — ^Warren  County  and  Forest  County. 

Watson  D.  Hinckley,  P.  J. 
88th — ^Montgomery  County. 

Court  of  Common  Pleas. 
Aabon  S.  Swartz,  P.  J.;  John  Faber  Milleb^  J. 
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viii  JUDGES  OF  THE  COURTS  BELOW. 

Orphans'  Cauri. 

WlLUAH  F.  SOLLT,  P.  J. 

SfiTth— Franklin  County. 

W.  Rush  Qillan,  P.  J. 
40th — ^Indiana  County. 

S.  J.  Telford,  P.  J. 
4l8t — Juniata  County  and  Perry  Counly. 

WiLLUM  N.  Seibert,  p.  J. 
42d— Bradford  County. 

WiLLUM  Maxwell,  P.  J. 
43d — ^Pike  County  and  Monroe  County. 

Charles  B.  Staples,  P.  J. 
44th — Wyoming  County  and  Sullivan  County. 

Charles  E.  Terrt,  P.  J. 
45th — ^Lackawanna  County. 

Court  of  Common  Pleoi. 

Henrt  M.  Edwards,  P.  J.;  Edward  C.  Nkwoohb  and  James 
J.  O'Neill,  JJ. 

Orphans*  Court. 

M.  F.  Sando,  p.  J. 
46th— Clearfield  County. 

Singleton  Bell.  P.  J. 
47th — Cambria  County. 

Marlin  B.  Stephens,  P.  J.;  Francis  J.  O'Connor,  J. 
48th — McKean  County. 

Joseph  W.  Bouton,  P.  J. 
49th — Centre  County. 

Ellis  L.  Oryis,  P.  J. 
60th— Butler  County. 

Aaron  E.  Reiber,  P.  J. 
61st — Adams  County  and  Fulton  County. 

Samuel  McC.  Swope,  P.  J. 
62d — ^Lebanon  County. 

Charles  V.  Henrt,  P.  J. 
68d — ^Lawrence  County. 

WiLLUM  E.  Porter,  P.  J. 
64th — Jefferson  County. 

John  W.  Reed,  P.  J. 
66th— Potter  County. 

Albert  S.  Heck,  P.  J. 
66th — Carbon  County. 

Laird  H.  Barber,  P.  J. 
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"  "  241  Commonwealth  v.  Valverdi.    218  Pa.  7. 

''  <'  588  LaukhufTs  Estate.    218  Pa.  585. 

88  Pa.  "        1  Moss  v.  Street  Ry.  Co.    218  Pa.  601. 

"  "  151  Com.  V.  Emmer.    221  Pa.  298. 

«  "  594  Com.  V.  Flower,    220  Pa.  401. 

34  Pa.  "  431  Com.  v.  Black.    228  Pa.  74. 

«  «  436  Maisch  v.  The  Order.    223  Pa.  109. 

«  "  488  Davis  v.  Pipe  Lines.    223  Pa.  56. 

"  "  410  Com.  ex  rel.  v.  Bowman. 

«  "  586  Day  v.  P.  R.  R  Co.    224  Pa.  198. 

35  Pa.  "  602  Overseers  v.  The  County.    222  Pa.  258. 

36  Pa.  ''  266  Gingrich's  Estate.    226  Pa.  9. 

"  "  802  County  V.  Township.    222  Pa.  850. 

37  Pa.  "  19  Com.  V.  McDermott    224  Pa.  862. 
«  "  70  Gibson  v.  Railroad.    226  Pa.  198. 
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87  Pa.  S.  C.  151  Borough  of  Sharon  Hill  Taxes.    224  Pa.  66. 
"     190  City  V.  Ritchie.    225  Pa.  511. 
''     625  Likins's  Appeal.    228  Pa.  466. 

«  «     686  Likins's  Appeal.    228  Pa.  468. 

SSPa,  "         8  Mullen  V.  Gas  Co.    229  Pa.  54. 

**  "       69  Greismer  v.  HilL    225  Pa.  645. 

"  "     201  Com.  V.  Burford.    225  Pa.  98. 

"  "488  School  Dist  v.  Montgomery.    227  Pa.  870. 

"  "     562  Com.  V.  Short,    228  Pa.  279. 

"  "     608  Borough  v.  Telegraph  Co.    227  Pa.  884. 
89  Pa.  S.C.  84  Whitlock  Liquor  License  (disoontinued). 

""  ''     828  Long's  Estate.    228  Pa.  594. 

"  **     411  Commonwealth  v.  McComb.    227  Pa.  877. 

"  "454  Commonwealth  v.Herr.    229  Pa.  182. 

"  "     468  RockweU  v.  County.    228  Pa.  480. 

"  "     488  PoweU  v.  Scranton.    227  Pa.  604. 

40  Pa.  "     157  Commonwealth  y.  Ensign.    228  Pa.  400. 

"  "     485  Commonwealth  v.  Snyder.    227  Pa.  846. 

"  "     547  Commonwealth  v.  Shumaker.    227  Pa.  847. 

42  Pa.  "         1  Estate  Co.  Y.  Henderson.    281  Pa.  82. 

"  "     115  Com.  V.  Bolger.    229  Pa.  597. 

"  "     887  Com.  V.  Richardson.    229  Pa.  609. 

"  "847  Com.  V.  Cameron.    229  Pa.  592. 

"  "     872  Opening  Second  St.    280  Pa.  491. 

"  "448  Wise  v.  Martin.    282  Pa.  159. 

48Pa.  "       40  Wright  v.  Express  Co.    280  Pa.  686. 

"  "       58  Davidson  v.  Express  Co.    280  Pa.  685. 

"  "     276  Blackburn  v.  Express  Co.    280  Pa.  685. 

"  "     566  Hodges  v.  McGovem.   280  Pa.  868. 

"  "     598  Umbel's  Election.    281  Pa.  94. 

44  Pa,  "     128  Com.  v.  Patsone.    281  Pa.  46. 

46  Pa.  "     800  Shambach  y.  Electric  Co.    282  Pa.  641. 

46  Pa.  "     172  Com.  V.  Huston.    282  Pa.  209. 

"  "     868  French  v.  Harding.    285  Pa.  79. 

"  "648  Merchandise  Co.  v.  D.  &  H.  Co.    288  Pa.  581. 

47  Pa.  "       63  Herr  v.  Trust  Co.    287  Pa.  844. 
"  "     128  Garrett  v.  Turner.    285  Pa.  388. 

48  Pa.  "  32  Jamison  v.  County.  234  Pa.  621. 
"  "     111  Chartiers  Bridge.    285  Pa.  865. 

"  "     260  Com.  V.  Stone.    236  Pa.  86. 

"  "     859  Hoyf  s  Estate.    286  Pa.  483. 

"  "     622  Russell  v.  City.    286  Pa.  560. 

49  Pa.  "  39  Goldstein  v.  Hamill.  286  Pa.  805. 
"  "  111  Snyder  v.  R.  R.  Co.  287  Pa.  620. 
"  "    406  Metzger's  Estate.    242  Pa.  68. 
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60  Pa.  S.C.  66  Com.  v.  Pflaum.    286  Pa.  294. 
"        "     117  Division  of  Boro.    240  Pa.  396. 

61  Pa.   "     224  Foster's  Petition.    243  Pa.  92. 

"  "  277  McKeown's  Petition.    237  Pa.  628. 

"  "  666  Wolfgang  v.  Shirley.    239  Pa.  408. 

62  Pa.  "  106  Sims  V.  Yerkes.    239  Pa.  596. 
"  "  360  Christy's  Estate.    246  Pa.  629. 
"  "  412  Kellerman's  Estate.    242  Pa.  3. 
"  "  624  Green  v.  R.  R.  Co.    245  Pa.  36. 
"  "  639  Com.  V.  Crow.    246  Pa.  664. 

53 Pa.  S.C.   16  Com.  v.  Hopkins.    241  Pa.  213. 

"  "       88  Tamarin  v.  Penna.  Co.    244  Pa.  100. 

"  "       91  Terra  Cotta  Co.  v.  Carson. 

"  "  109  Sumption  v.  Rogers.    242  Pa.  848. 

«  "  238  Trevethan  v.  R.  R.  Co.    244  Pa.  414. 

"  "  488  Boroughs  v.  Carson.    244  Pa.  6. 

64  Pa.  ''       14  SUfer's  Estate.    244  Pa.  289. 

"  "  811  Street  Ry.  Appeal.    245  Pa.  661. 

66  Pa.  "        1  Olson  v.  Rosenbloom.    247  Pa.  260. 

"  "       81  Holz  V.  Heiny.    247  Pa.  259. 

«  147  Lumber  Co.  v.  Mfg.  Co.    247  Pa.  267. 

"  "  607  Taylor  v.  Transit  Co.    245  Pa.  189. 

58  Pa.  "  862  Com.  v.  Moran. 

"  "  647  Com.  V.  Brewing  Co. 

69  Pa.  «  226  GaUagher  v.  Stem.    250  Pa.  292. 

ALL0CATUR8  ALLOWED  AND  JUDGMENTS  SU- 
PEEIOR  COURT  REVERSED. 

.   63  In  re  Melon  Street    182  Pa.  397. 
409  Traction  Co.  v.  Canal  Co.    180  Pa.  636. 
587  Ferry  Co.  v.  Bridge  Co.    179  Pa.  466. 
266  Yeughiogheny  River  Bridge.    182  Pa.  618. 

14  Clements  v.  Philadelphia  Co.    184  Pa.  28. 
365  AUam  v.  Penna.  R.  R.  Co.    183  Pa.  174. 
301  Commonwealth  y.  Hufnal.    185  Pa.  876. 

46  Steere  v.  Oakley.    186  Pa.  582. 
521  Smucker  v.  P.  R.  R  Co.    188  Pa.  40. 
4  Division  of  Sugar  Notch  Borough.    192  Pa.  349. 

86  Wheeland  v.  Atwood.    192  Pa.  347. 
599  Piatt-Barber  Co.  v.  Groves.    193  Pa.  475. 
205  White  V.  Smith.    189  Pa.  222. 
460  TTmholtz's  License.    191  Pa.  177. 
194  TJUer  v.  Moses.    200  Pa.  498. 
204  Dutton  v.  Lansdowne  Boro.    198  Pa.  563. 
232  Corry  v.  Railroad  Co.    194  Pa.  516. 
423  aark's  Estate.    (McAuliffe's  Appeal.)    196  Pa.  620. 
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11  Pa.  S.C.  303  Walter's  Estate.    197  Pa.  655. 
"        "     323  Commonwealth  v.  Yost.    197  Pa.  171. 
"        "     506  DaDey's  Estate.    200  Pa.  140. 

569  Philadelphia  v.  Lockard.    198  Pa.  572. 

1  City  of  Scranton  v.  Eoehler.    200  Pa.  126. 
155  Kaiser's  Estate.    199  Pa.  269. 
528  Bemis  y.  Mutual  Fire  Ins.  Co.    200  Pa.  340. 
393  Building  Assn.  v.  Berlin.    201  Pa.  1. 
442  Yerkes  v.  Yerkes.    200  Pa.  419. 
643  Harris  v.  Sharpless.    202  Pa.  243. 
.   12  Mellick  v.  Railroad  Co.    203  Pa.  457. 
"        "       25  Lewis  v.  County.    200  Pa.  590. 
"        "     180  Entwistle  v.  Insurance  Co.    202  Pa.  141. 
18  Pa.    "     541  Covert  v.  Railroad  Co.    204  Pa.  341. 
''        ""     644  MarshaU  y.  Pilots'  Assn.    206  Pa.  182. 

20  Pa.    "     238  Baldwin  v.  Ins.  Co.    206  Pa.  248. 

"     487  Commonwealth  v.  Hazen.    207  Pa.  52. 

21  Pa.    ''     340  Cunnius  v.  School  District.    206  Pa.  469. 

22  Pa.    "         1  Leitz  v.  Hohnan.    207  Pa.  289. 

«     307  Hawn  v.  Stoler.    208  Pa.  610. 

23  Pa.    "     442  Donithen  v.  Foresters.    209  Pa.  170. 

24  Pa.    "       87  Walsh's  License.    208  Pa.  582. 

"        "     642  McQonnell's  License.    209  Pa.  327. 

25  Pa.    "     239  Commonwealth  v.  Evans.    212  Pa.  369. 

"        "     325  Louchheim  v.  B.  &  L.  Assn.    211  Pa.  499. 
"        "     526  Commonwealth  v.  Schoener.    212  Pa.  527. 

26  Pa.    "       72  Pattison  v.  Cobb.    212  Pa.  572. 

"  575  Lumber  Co.  v.  Coal  Co.    213  Pa.  379. 

"        "  584  CoDunonwealth  v.  Kebort.    212  Pa.  289. 

27  Pa.   «  113  Penna.  R.  R.  Co.'s  Case.    213  Pa.  373. 
"        "  552  Paving  Co.  v.  Cooper.    212  Pa.  306. 

28  Pa.    "  128  McDonald  v.  Schroeder.    214  Pa.  411. 
"        «  269  Fulton  v.  Walters.    216  Pa.  56. 

"        «     396  Heilig  v.  Heilig.    215  Pa.  256. 

29  Pa.    "     336  Augustine  v.  Wolf.    215  Pa.  558. 

"  **  341  Cubbage  v.  Coal  Co.    216  Pa.  411. 

"  «  535  TaDey  v.  Talley.    215  Pa.  281. 

32  Pa.  "  544  Horn  &  Brennan  Co.  v.  Steelman.    215  Pa.  187. 
"  "  147  Freeh  v.  Lewis.    218  Pa.  141. 

"        "     279  Haspel  v.  O'Brien.    218  Pa.  146. 

33  Pa.   "     113  Allen  v.  Hiriinger.    219  Pa.  56. 

34  Pa.   "       72  Smith  V.  Ins.  Co.    222  Pa.  226. 

«        **       79  Gandy  v.  Weckerly.    220  Pa.  285. 

35  Pa.   "     474  Com.  v.  B.  &  O.  R.  R.    223  Pa.  23. 

36  Pa.   "     363  Com.  v.  House.    223  Pa.  487. 
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CASES 

IN  TH> 

SUPEEIOR    COURT 

OF 

PENNSYLVANIA. 


Floyd  V.  Lehigh  Valley  Railroad  Company, 
Appellant. 

Praeticey  C.  P. — Trial-^AUegata  and  probata — Remew. 

1.  Where  the  attention  of  the  trial  court  is  not  caDad  to  an  alleged 
variance  between  the  allegata  and  the  probata  by  a  point  specifically 
iweseated  for  that  purpose,  and  no  step  is  taken  to  enable  the  plaintiff 
to  amend  or  correct  his  statement,  or  permit  the  court  below  to  ex- 
amine the  alleged  variance,  the  question  cannot  be  raised  in  the  ap- 
pellate court 

NegUQence-^anfiiet  cf  testimony— Numerical  number  of  tnineseeer— 
Intereei  of  plaintiff— Chearge — Master  and  eervatU, 

2.  In  an  action  by  an  employee  against  his  employer  to  recover 
damages  for  personal  injuries  sustained  at  a  machine,  where  the  plain- 
tiff testifies  that  he  had  recdved  no  instruction  as  to  the  manner  of 
operating  the  machine,  but  his  testimony  is  uncorroborated,  and  is 
contradicted  by  five  witnesses,  and  it  also  appears  from  his  own  testi- 
mony that  he  did  have  some  Imowledge  of  the  use  of  the  machine  and 
its  possible  dangers,  and  that  before  going  to  work  at  it  he  had  de- 
manded and  received  an  entirely  new  set  of  punches  and  dies  for  its 
equipment,  it  is  reversible  error  for  the  trial  judge  to  omit  to  point  out 
wit&  definiteness  the  interest  of  the  plaintiff,  and  suggest  to  the  jury 
the  reascmaUe  im)babilities  that  mig^  flow  from  such  interests. 

Argued  Nov.  18,  1914.    Appeal,  No.  39,  Oct.  T.,  1914, 
by  defendant,  from  judgment  of  C.  P.  Bradfcml  Co., 
Vol.  lx-1  (1) 
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2    FLOYD  V.  LEHIGH  VALLEY  R.  R.  CO.,  Appellant. 

Statement  of  Facts— Aiguments.    [60  Pa.  Superior  Gt. 

Sept.  T.,  1911,  No.  293,  on  verdict  for  plaintiff  in  case 
of  John  B.  Floyd  v.  Ldiigh  Valley  Railroad  Company. 
Before  Rice,  P*  J.,  Orladt,  Head,  Kefhabt  and 
Trexler,  JJ,    Reversed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Whitehead,  P.  J. 

The  circiunstances  of  the  accident  are  stated  in  the 
opinion  of  the  Superior  Court. 

Verdict  and  judgment  for  plaintiff  for  $1^200.  De- 
fendant appealed. 

Errors  assigned  were  (1)  in  refusing  motion  for  de- 
fendant n.  o.  v.,  and  (2)  that  the  charge  was  inade- 
quate in  that  it  failed  to  call  the  attention  of  the  jury 
to  the  interest  of  the  plaintiff. 

J.  Roy  LdUey,  with  him  Wm.  P.  Wilson  and  Mial  E. 
LdUey,  for  appellant,  cited  as  to  the  variance:  Mahoney 
v.  Park  Steel  Co.,  217  Pa.  20. 

Cited  as  to  the  inadequacy  of  the  charge:  Clark  v. 
Union  Traction  Co.,  210  Pa.  636;  Hodder  v.  Phila. 
Rapid  Transit  Co.,  217  Pa.  110. 

Chas.  M.  Cvlver,  with  him  David  E.  Kavfman  and 
A.  C.  Fanning,  for  appellee. — ^After  trial  on  tlie  merits, 
judgment  will  not  be  reversed  because  the  pleadings 
did  not  present  the  exact  issue  tried,  no  objection  on  this 
ground  having  been  made  in  the  court  below:  Mathias 
v.  Sellers,  86  Pa.  486;  Cooper  v.  Abrahams,  9  Phila. 
166;  Wemberger  v.  Shelley,  6  W.  &  S.  336;  Quick  v. 
Miller,  103  Pa.  67;  Miltenberger  v.  Com.,  14  Pa.  71; 
Glenn  v.  Copeland,  2  W.  &  S.  261;  Jones  v.  Freyer,  3 
W.  N.  C.  365. 

The  charge  was  adequate:  Leary  v.  Electric  Traction 
Co.,  180  Pa.  136;  Kann  v.  Bennett,  223  Pa.  36;  Rezner 
Mfg.  Co.  V.  B.  &  L.  E.  R.  R.,  233  Pa.  369;  Lewin  v. 
Pauli,  19  Pa.  Superior  Ct.  447;  Hufnagle  v.  D.  &  H.  Co., 
227  Pa.  477. 
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FLOYD  V.  LEHIGH  VALLEY  R.  R.  CO.,  Appellant.  3 
1,  (1015).]  OfMokm  of  the  Court. 

Opinion  by  Eefhabt,  J.,  March  11,  1915: 

The  plaintiff  was  injured  while  employed  as  a  laborer 
in  the  Lehigh  Valley  Railroad  shops  at  Sayre,  Pennsyl- 
vania. At  the  time  of  the  injury  he  was  using  a  power 
punch,  cutting  out  a  semicircular  piece  from  a  sheet  of 
steel  by  punching  a  succession  of  holes  which  slightly 
overlapped.  The  injury  resulted  from  the  punch  strik- 
ing the  die  blocks,  breaking  the  punch  into  pieces,  one 
of  which  struck  the  plaintiff  in  the  eye,  destroying  the 
sight. 

The  first  assignment  of  error  complains  of  the  re- 
fusal of  the  trial  court  to  enter  a  judgment  non  obstante 
veredicto.  The  only  argument  offered  in  support  of 
this  assignment  was  that  of  a  variance  between  the  neg- 
ligence alleged  to  be  the  proximate  cause  of  the  acci- 
dent, as  set  forth  in  the  plaintiff's  statement,  and  the 
negligent  act,  if  any,  proven  at  the  trial.  The  defendant 
permitted  the  evidence  complained  of  to  be  introduced 
without  objection.  No  point  was  presented  specifically 
calling  the  variance  to  the  attention  of  the  trial  court, 
nor  were  any  steps  taken  to  enable  the  plaintiff  to  amend 
or  correct  his  statement,  or  permit  the  court  below  to 
examine  the  question  so  raised.  We  have  frequently 
held  that  the  defendant  cannot  speculate  on  the  chances 
of  a  favorable  verdict  and  then,  if  it  is  adverse,  raise  the 
question  of  a  variance:  Shaffer  v.  Bahr,  57  Pa.  Superior 
Ct.  48.    The  first  assignment  of  error  is  overruled. 

Objection  is  made  to  the  inadequacy  of  the  charge 
of  the  trial  judge  with  reference  to  the  interest  of  the 
plaintiff,  who  testified  in  his  own  behalf,  and  the  failiu*e 
to  charge  specifically  as  to  the  effect  of  the  signed  state^ 
m^it  of  the  plaintiff  made  shortly  after  the  accident, 
which  was  not  in  harmony  with  his  testimony  at  the 
triaL  In  using  the  punch  to  cut  out  the  semicircular 
piece  from  the  sheet  of  steel  it  was  necessary  that  the 
pressure  or  resbtance  around  the  punch  should  be  equal. 
If  it  is  weaker  on  one  side  it  is  liable  to  deflect  the  punch 
and  strike  the  die  block  underneath,  causing  the  punch 
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4    FLOYD  V.  LEHIGH  VALLEY  R.  R.  CO.,  AppeUant 

Opinion  of  the  Court.  [60  Pa.  Superior  CI. 

to  be  broken  to  pieces.  That  is  what  happened  in  this 
case.  The  r^ular  method  of  making  this  kind  of  a  cut 
was  to  punch  out  alternate  pieces  of  steel,  then  cut  the 
piece  remaining  between  these  two  cuts  or  holes.  The 
plaintiff  testifies  that  he  was  not  instructed  as  to  the 
possible  dangers  that  might  come  from  cutting  holes  in 
this  semicircular  steel  in  an  irregular  manner  nor  had 
he  been  instructed  how  to  cut  them.  As  opposed  to  his 
positive  statement,  which  is  unsupported  hy  any  cir« 
cimistances  or  by  any  evidence  whatever,  we  have  the 
testimony  of  five  witnesses  who  flatly  contradict  him  on 
this  vital  point  in  his  case.  Mr.  Edleson,  at  present 
having  no  connection  with  this  company,  and  others 
explained  to  the  plaintiff  the  danger  that  follows  from 
punching  half  holes  or  cutting  in  an  irr^ular  manner 
because  the  strain  all  comes  on  one  side  of  the  pimch, 
the  other  side  being  free;  that  the  resistance  from  the 
iron  would  shift  the  punch,  causing  it  to  hit  the  die  at 
the  side  of  the  hole  which  is  made  for  the  pimch  to  pass 
into.  One  of  the  witnesses  testified  that  he  said  to  the 
plaintiff:  ''Jack,  that  is  all  right  to  make  money  but  it 
is  a  bad  program.''  The  witness  was  paid  so  much  for 
each  hole  that  he  cut  and  this  was  the  quickest  method 
to  get  through  with  the  woric.  In  his  signed  statement 
the  plaintiff  says:  "Foreman  Young  and  Mr.  Tracy  in- 
structed me  how  to  use  this  machine.''  The  employee 
had  been  engaged  about  this  machine  for  some  time, 
doing  piece  work.  The  records  of  the  shop,  from  which 
one  of  the  witnesses  testified,  should  show  the  exact 
time  he  was  engaged  in  this  sort  of  work.  One  of  the 
witnesses  testified  that  it  was  from  four  to  six  weeks, 
and  he  must  have  been  somewhat  familiar  with  the  use 
of  the  machine,  and  his  evidence^  as  to  the  manner  of 
handling  it,  shows  that  he  did  have  some  knowledge  of 
its  use  and  possible  dangers.  He  refused  to  use  the 
pimches  which  the  man  who  had  been  working  on  the 
machine  before  him  had  used.  He  demanded  and  re- 
ceived a  new  set  of  pimches  and  dies.    Wiih  the  wde^t 
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of  all  this  evidence  against  his  single  statement,  the 
trial  court  should  have  pointed  out  with  much  definite* 
ness  the  interest  of  the  plaintiff  testifying,  with  a  sug- 
gestion as  to  the  reasonable  probabilities  that  might 
flow  from  such  interest.  Attention  should  have  been 
directed  to  the  probative  value  of  plaintiff's  evidence 
as  opposed  to  that  of  the  defendant  and  the  circiim- 
stances  as  developed  from  the  plaintiff's  cross-examination. 
It  will  not  do  to  permit  the  jury  to  rest  under  the  im- 
pression received  from  the  g^ieral  charge  that  mere 
nimibers  would  not  control,  but  it  should  be  pointed 
out  to  them  the  circumstances  imder  which  the  wit- 
nesses for  the  defendant  testified,  whether  there  was 
interest,  bias  or  prejudice  present  that  would  likely 
cause  them  to  testify  falsely.  The  jury  should  be  in- 
structed as  to  the  effect  of  the  plaintiff's  written  state- 
ment and  his  testimony  as  developed  on  cross-examination. 
The  assignment  of  error  does  not  contemplate  discussion 
as  to  the  legal  effect  of  the  testimony;  it  relates  solely  to 
the  inadequacy  of  the  charge.  The  second  assignment 
of  error  is  sustained 

The  third  assignment  of  error  is  overruled.  The  wit- 
ness from  whom  the  evidence  was  expected  was  not  sure 
he  could  answer  the  question  asked. 

Judgment  is  reversed  and  a  venire  facias  de  novo  is 
awarded. 


Hoedt  V.  Hoedt;  Appellant. 

Divorce— ^osts — Imposition  of  costs  on  wife — Exeadum, 

Costs  in  a  divorce  proceeding,  when  ordered  to  be  paid  by  either 

party,  may  be  recovered  by  the  party  in  whose  favor  the  order  is  made 

by  the  issuance  of  a  fieri  facias. 

Argued  Dec.  9,   1914.     Appeal,  No.  230,  Oct.  T., 
1914,  by  plaintiff,  from  order  of  C.  P.  Schuylkill  Co., 
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No.  131^  July  T.^  1909;  discharging  rule  to  vacate 
execution  as  to  costs  in  case  of  Helen  M.  Hoedt  v. 
Emil  Hoedt.  Before  Rice,  P.  J.,  Qbladt,  Head,  Kep- 
HABT  and  TrexleBi  JJ.    Affirmed. 

Rule  to  vacate  execution  as  to  costs  imposed  on  wife 
on  the  dismissal  of  her  libel  for  divorce.   Before  Bbumm,  J. 

Error  assigned  was  order  discharging  rule. 

WiUiam  Wilhelm,  for  appellant,  cited:  Walker  v. 
Reamy,  36  Pa.  410;  Diver  v.  Diver,  66  Pa.  106. 

R.  S.  Bashore,  for  appellee. 

Opinion  by  Kephabt,  J.,  April  19,  1915: 
Costs  are  of  statutory  origin  and  he  who  seeks  to 
recover  them  must  point  out  the  statute  giving  them: 
Stewart  et  al.  v.  Baldwin,  1  Penrose  &  Watts,  461; 
Shaw  v.  Irwin,  25  Pa.  347.  Except  where  specifically 
provided  by  statute  neither  husband  nor  wife  can  sue 
the  other  because  of  the  common-law  disabilities  of 
unity  of  persons  preventing:  Marstellar  v.  Marstellar, 
93  Pa.  350;  Oracle's  Est.,  168  Pa.  621.  Where  the 
wife  is  authorized  to  sue  the  husband  in  divorce,  and 
she  fails  in  her  suit,  does  this  disability  preclude  the 
husband  from  an  award  of  costs  or  prevent  his  issuing 
a  fieri  facias  for  their  collection? 

The  Act  of  March  13,  1815,  sec.  12  (6  Sm.  L.  288), 
relative  to  divorce,  provides  that  "the  courts  shall 
award  costs  to  the  party  in  whose  behalf  the  sentence 
or  decree  shall  pass.''  Where  the  libel  is  dismissed 
with  costs  this  is  in  effect  the  sentence  or  decree  of  the 
court,  as  inthnated  by  the  Supreme  Court  in  South  v. 
South,  1  Pitts.  187.  The  Act  of  June  8,  1893,  P.  L. 
346,  sec.  3,  gives  to  a  married  woman  the  right  to  sue 
and  be  sued  civilly  in  any  form  of  action  with  the  same 
effect  and  results  and  consequences  as  an  unmarried 


Digitized  by 


Google 


HOEDT  t;.  HOEDT,  Appellant.  7 

5,  (1915).]  Opinion  of  Uie  Court. 

person,  but  she  may  not  sue  her  husband  except  in 
proceedings  for  divorce,  etc.  If  there  is  any  uncer- 
tainty as  to  the  power  of  the  court  to  impose  costs 
on  either  husband  or  wife  under  sec.  12  of  the  act  of 
1815,  sec.  3  of  the  act  of  1893,  by  the  use  of  the  words 
''wiUi  the  same  effect,  and  results  and  consequences/' 
assuredly  gives  this  power.  Not  only  does  it  provide 
for  the  imposition  of  costs  but  it  also  provides  for  their 
collection.  The  imposition  of  costs  and  the  issuance 
of  a  fieri  facias  to  collect  them  are  some  of  the  effects, 
results  and  consequences  that  would  happen  to  an  un- 
married person  who  loses  a  suit  in  coiui;.  As  between 
husband  and  wife,  when  they  are  thus  authorized  to 
sue  each  other,  the  law  expressly  provides  for  the  in- 
cidents which  naturally  follow  the  losing  of  a  suit  and 
the  laws  relating  to  costs.  It  is  quite  true  that  an  un- 
married person  could  not  institute  divorce  proceedings 
but  the  responsibility  for  costs  apart  from  the  act  of 
1815  would  be  governed  by  the  clear  intention  of  the 
act  of  1893  and  would  control  the  question.  That  the 
fieri  facias  was  the  proper  writ  was  decided  in  South  v. 
South,  supra. 

It  is  unnecessary,  in  determining  the  question  before 
us,  to  review  the  law  as  it  previously  existed  relative 
to  a  wife's  nonliability  for  costs,  and  the  necessity  of 
having  someone  appear  with  her  to  provide  for  the  con- 
tingency of  costs  in  actions  for  her  benefit.  The  Act 
of  June  3,  1887,  P.  L.  333,  repealed  by  the  act  of  1893, 
not  only  enabled  the  wife  to  sue  as  a  feme  sole  but 
provided  that  costs  recovered  against  the  wife  should 
be  paid  out  of  her  separate  property.  This  was  the 
intention  of  the  act  of  1893,  as  amended  by  the  Act  of 
March  27,  1913,  P.  L.  14. 

The  court  below  decreed  that  costs  should  be  paid  by 
the  plaintiff.  No  appeal  was  taken  from  this  decree. 
The  question  is  here  raised  by  an  appeal,  in  the  nature 
of  a  certiorari,  from  the  refusal  of  the  court  below  to 
vacate  the  fieri  facias  issued.    We  need  not  discuss  the 
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conclusiveneBS  of  the  decree  as  affecting  the  right  of 
the  appdlant  to  contest  the  validity  of  the  present 
proceedings.  What  is  here  decided  is  that  costs  in  a 
divorce  proceeding,  when  ordered  to  be  paid  by  either 
party;  may  be  recovered  by  the  party  in  whose  favOT 
the  order  is  made  by  the  issuance  of  a  fieri  facias. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed  at  the  cost  of  the  appdlant. 

Oblady,  J.;  dissents. 


Foster's  License. 


CtmstUutional  law  —  Money  lenders  —  Special  legidatian — Ad  of 
June  5y  1913,  P.  L.  4£9—Con8tiiution  of  Pennsylvania,  art.  III,  sec,  7, 

The  act  of  June  5,  1913,  P.  L.  429,  authorizing  the  granting  of  li- 
censes to  persons  to  loan  money  is  class  legislaticm  and  violates  art  III , 
sec.  7  of  tiie  constitution  of  Pennsylvania. 

Argued  Dec.  17,  1915.  Appeal,  No.  180,  Oct.  T., 
1914,  by  Rob^  G.  Foster,  from  order  of  Q.  S.  Phila. 
Co.,  April  T.,  1914,  No.  1,  refusing  application  of 
license  as  a  money  lender.  Before  Rics,  P.  J.,  Qbladt, 
Head,  Esfhabt  and  Tbbxlbb,  JJ.    Affirmed. 

Petition  for  license  as  a  money  lender.  The  case 
turned  upon  the  constitutionality  of  the  Act  of  June  5, 
1913,  P.  L.  429. 

Error  assigned  was  order  refuabag  the  license. 

O.  W.  Pepper^  of  Henry  j  Pepper,  Bodine  &  Pepper^ 
with  him  Foss,  Wcinvt  &  Faught  and  Wm.  F.  Brennan, 
for  appellant. 

James  Oay  Oordon,  with  him  Samuel  P.  Rotan,  district 
attorney,  for  appellee. 
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Opinion  by  Kbfhabt,  J.,  April  19,  1915: 
The  questions  presented  by  this  appeal  have  been 
decided  in  the  case  of  Com.  v.  Young,  in  an  opinion 
recently  handed  down  by  the  Supreme  Court.  There 
it  was  held  that  the  Act  of  June  5,  1913,  P.  L.  429, 
relative  to  the  making  of  small  loans,  was  unconstitu- 
tionaL  We  quote  from  the  concluding  paragraph  of 
that  opinion:  ^'In  what  we  have  said  our  purpose  has 
been  amply  to  show  that  the  one  certain  effect  of  the 
act  is  to  create  a  distinct  class  out  of  persons  having  in 
common,  as  between  themselves,  no  peculiarities  whether 
of  person  or  business,  or  anything  else,  thus  distin- 
guishing them  from  any  other  class,  and  investing  the 
class  thus  artificially  created  with  special  and  exclusive 
privilege  with  respect  to  interest  charges  on  money 
loaned.  From  our  study  of  the  act  we  see  no  escape 
from  the  conclusions  above  expressed.  We,  therefore, 
hold  that  the  act  is  violative  of  sec.  7,  of  article  3  of  the 
constitution,  in  the  respects  indicated.'' 
The  decree  is  affirmed  at  the  cost  of  the  appellant. 


Whelan,  Appellant,  v.  Land  Title  and  Trust 
Company. 

Contra/d—Btdlding  aperatian^nkrest. 

Where  the  owner  of  a  building  operation  enters  into  an  agreement 
with  a  trust  company  by  which  the  latter  is  to  issue  its  policies  guaran- 
teemg  the  completion  of  the  buildings  and  the  title  to  the  mortgages 
issued  thereon,  and  the  owner  in  order  to  secure  the  money  for  the 
op^ation  enters  into  an  agreement  for  a  loan  with  a  real  estate  broker 
by  which  the  latter  is  to  recdve  the  mortgages  and  the  builder's  notes 
agned  in  blank,  all  of  which  with  the  money  loaned  and  the  mortgages 
asBigned  to  the  trust  company,  are  to  be  deposited  with  the  trust  com- 
pany untQ  the  oompleticm  of  the  building9,  and  the  broker  agrees  that 
the  trust  eompany  shall  retain  the  accrued  interest  on  the  mcHrigages 
as  compensation  for  an  advance  by  the  trust  company  of  a  portion 
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of  the  mon^  which  the  broker  was  not  able  to  nuse,  aad  abo  for  the 
insurance  guarantedng  the  complelion  of  the  building,  the  trust  com- 
pany is  entitled  to  retun  such  interest,  as  against  Uie  owner  of  the 
operation,  during  the  period  running  from  the  date  when  the  advances 
were  made  by  the  trust  ccunpany  to  the  broker,  and  the  date  when  the 
notes  and  mortgages  were  finaJly  delivered  by  the  company  to  the 
broker. 

Argued  Dec.  1,  1914.  Appeal,  No.  64,  Oct.  T.,  1914, 
by  plaintiff,  from  judgment  of  C.  P.  No.  1,  Phila.  Co., 
Sept.  T.,  1909,  No.  2,695,  on  verdict  for  defendant  in 
case  of  Patrick  J.  Whelan  v.  Land  Title  and  Trust 
Company.  Before  Rice,  P.  J.,  Obladt,  Head,  Kep- 
HART  and  Tbexleb,  JJ.    Affirmed. 

Assumpsit  to  recover  certain  interest  claimed  by  the 
plaintiff  and  alleged  to  have  been  wrongfully  retained  by 
the  defendant.    Before  Br£ot,  P.  J. 

At  the  trial  the  jury  returned  a  verdict  for  plaintiff 
for  $1,427.05;  but  on  a  motion  for  judgment  for  defend- 
ant n.  o.  V.  judgment  was  entered  for  defendant,  Bb£ot, 
P.  J.,  filing  the  following  opinion: 

Whelan,  the  plaintiff,  being  about  to  engage  in  a 
building  operation  needed  money  to  finance  it.  He 
applied  to  one  Miller  to  furnish  him  $126,000  by  Oc- 
tober 1,  1905,  which  money  was  to  be  paid  by  Miller 
to  the  Land  Title  Company  on  that  date,  upon  the 
receipt  of  which  they  were  to  issue  their  policies,  guar- 
anteeing the  completion  of  the  buildings,  the  title  to  the 
mortgages,  etc.  Miller  was  to  receive  from  Whelan  140 
mortgages  on  the  houses  to  be  erected  and  Whelan's 
promissory  note  for  $900  with  each  mortgage  and  was 
to  be  paid  a  commission  for  raising  the  money  needed. 

On  October  1,  1905,  Miller  not  being  able  to  raise 
the  whole  $126,000,  made  an  arrangement  with  the  Land 
Title  Company  by  which  they  would  treat  the  trans- 
action as  if  the  money  had  been  furnished  by  Miller, 
would  issue  its  policies  and  finance  the  operation,  pay- 
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ing  out  money  as  required,  regardless  of  whether  it 
had  been  furnished  by  Miller  or  not.  In  return  for 
such  arrangement  Miller  deposited  securities  of  his  own 
in  addition  to  the  140  mortgages  and  notes  alluded  to 
and  agreed  that  the  accrued  interest  on  the  mortgages 
should  be  retained  by  the  Land  Title  Company  as  their 
compensation.  By  this  is  meant  that  as  Miller  furnished 
the  nK>ney  he  received  mortgages  and  notes  to  the 
amount  he  deposited  until  he  finally  furnished  the  whole 
$126,000  and  got  all  the  mortgages  and  notes. 

The  amount  of  accrued  interest  Miller  paid  to  the 
Land  Title  Company,  is  the  amount  claimed  by  Whelan 
in  this  suit.    It  is  admitted  that  the  amount  is  $964.25. 

By  the  agreement  Whelan  made  with  Miller  he  was 
to  pay  the  interest  on  the  mortgages  and  by  the  ar- 
rangement Miller  made  with  the  Land  Title  Company, 
Whelan  was  not  obUged  to  pay  anything  more.  We 
fail  to  see  that  Whelan  has  any  claim  on  the  money 
that  Miller  agreed  should  go  to  the  title  company. 

If  Miller  had  on  October  1,  1905,  furnished  the 
$126,000  he  would  have  been  entitled  to  all  the  interest; 
not  being  able  to  do  so  he  made  an  arrangement  for 
some  one  else  to  do  so,  to  wit:  The  Land  Title  Com- 
pany, and  agreed  to  pay  them  for  so  doing,  the  money 
he  would  have  received  if  he  had  furnished  the  money. 

In  our  judgment,  the  plaintiff,  Whelan,  has  no  right 
to  the  amount  he  claims.  The  money  was  furnished  as 
his  operation  required  it,  he  has  not  been  obliged  to  pay 
$1.00  more  than  his  agreement  with  Miller  called  for 
and  the  matter  in  our  judgment  is  in  the  same  position 
as  if  Miller  had  furnished  the  money.  He  did  not  do  so 
it  is  true,  but  he  got  some  one  else  to  do  it  and  the  terms 
he  made  are  of  no  interest  to  the  plaintiff,  if  it  did  not 
increase  his  expense. 

Judgment  for  defendant  n.  o.  v.    Exception  to  plaintiff. 

Error  assigned  was  in  entering  judgment  for  defend- 
ant n.  o.  V. 
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O.  Von  Phtd  Jones,  for  appellant. 

James  Wilson  Bayard,  with  him  John  G.  Johnson,  for 
appellee. 

Opinion  by  Kephart,  J.,  April  19,  1915: 
Whelan,  the  appellant,  being  about  to  engage  in  a  build- 
ing operation,  needed  money  to  finanoe  it.  He  applied 
to  one  Miller,  a  real  estate  broker,  to  furnish  him 
$126,000  by  October  1,  1905.  The  money  was  to  be 
paid  by  Miller  to  the  trust  company  on  this  date,  and 
upon  receipt  thereof  the  trust  company  was  to  issue 
its  policies  guaranteeing  the  completion  of  the  building 
and  the  title  to  the  mortgages.  Miller  was  to  receive 
from  Whelan  as  security  therefor  140  mortgages  on  the 
houises  to  be  erected  and  Whelan's  collateral  promissory 
note  for  $900,  with  each  of  said  mortgages,  and  he  was 
to  be  paid  a  commission  for  raising  the  money  needed. 
On  October  1,  1905,  Miller,  not  being  able  to  raise  all 
of  the  money,  made  arranganents  with  the  trust  com- 
pany by  which  it  would  treat  the  transaction  as  if  the 
money  had  been  furnished  by  Miller,  would  i^sue  its 
policies  and  finance  the  operation,  paying  out  the  money 
as  required  by  the  appellant,  r^ardless  of  whether  the 
mortgages  had  been  negotiated  by  Miller  or  not.  In 
return  he  deposited  with  the  trust  company  the  mort- 
gages and  notes  referred  to,  and,  in  addition,  securities 
owned  and  controlled  by  him,  and  his  personal  security 
in  the  form  of  an  agreement  to  pay  to  the  trust  company 
the  difference  between  the  value  of  his  securities  and 
the  amount  that  he  had  agreed  to  furnish  Whelan,  this 
difference  being  the  sum  of  $106,200.  He  also  agreed  to 
pay  the  trust  company  interest  on  this  amount  and  in 
payment  of  this  interest  the  trust  company  should 
retain  the  accrued  interest  on  the  mortgages  as  com- 
pensation for  the  loan  of  the  money  and  its  insurance 
guaranteeing  the  completion  of  the  building,  etc.  On  the 
day  of  settlement  between  Miller  and  Whelan,  after 
this  agreement  between  Miller  and  the  trust  company 
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had  been  oonchided^  Whelan,  who  had  been  holding 
the  bonds  and  nn^gagee  awaiting  Miller's  deposit 
ci  the  money,  turned  over  to  Miller  the  coUaterai  notes 
signed  by  him,  without  a  payee  named  therein,  and 
the  mortgages  duly  assigned  to  the  defendant,  and 
I^  Miller  the  notes  and  mortgages  were  delivered  to 
the  trust  company.  Miller  did  not  sell  these  mort- 
gages and  notes  until  some  time  after  October  1.  Ap^ 
pellant  claims  the  interest,  $964.25,  accruing  from  Oc- 
tober 1  to  the  date  of  sale. 

As  between  this  appellant  and  Miller,  the  appellant 
had  everything  his  contract  called  for.  His  mortgages 
had  been  insured  against  liens,  municipal  claims,  street 
improvements,  and  the  completion  of  the  building.  The 
money  necessary  for  the  work  was  immediately  avail- 
able and  did  not  depend  on  the  future  sales  of  the 
notes.  It  was  not  material  whether  the  trust  com- 
pany inomediately  credited  the  $126,000  to  the  appel- 
lant's account.  It  is  important  to  know  if  there  was 
any  default  on  its  part.  None  appears  from  the  evi- 
dence, in  fact,  before  any  of  the  notes  had  been  sold, 
the  trust  company  had  advanced  to  appellant  a  large 
amount  of  money  and  guaranteed  the  payment  of 
certain  of  his  accoimts.  Nor  is  it  material  that  aU  of 
the  money  was  not  called  for  by  the  appellant  before 
any  of  the  notes  were  sold.  The  trust  company  was 
required  to  have  sufficient  funds,  or,  if  necessary,  the 
aitire  amoimt  available  at  all  times  for  use  in  the  com- 
pletion of  this  building  operation.  The  future  negotia- 
tion of  the  notes  was  a  consideration  with  which  Miller 
and  the  trust  company  would  have  to  deal.  Had  either 
been  unable  to  sell  a  single  security,  appellant's  building 
opa^tion  would  not  have  been  stopped.  When  these 
notes  were  sold,  the  deposit  of  the  money  was  not  for 
the  benefit  of  this  appellant  but  it  was  in  liquidation 
ot  the  obligation  which  subsisted  between  Miller  and  the 
iq>pellant.  The  appellant  surely  would  not  contend  that 
he  was  entitled  to  this  interest  if  Miller  had  p^sonally 
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deposited  the  money  in  the  trust  company.     What 
difference  does  it  make  if,  on  his  personal  security 
and  with  the  transfer  of  the  notes  and  mortgages,  the 
trust  company  advanced  and  deposited  the  money? 
When  the  notes  and  mortgages  were  delivered  to  Mill^ 
on  the  day  of  settlement,  the  appellant  parted  with 
his  title  to  them.    The  present  controversy  arises  from 
an  arrangement  between  Miller  and  the  trust  company 
wherein  Miller  had  agreed  to  pay  interest  as  compen- 
sation.   Whether  the  money  is  treated  as  compensation 
for  the  insurance  of  the  mortgages,  etc.,  or  interest 
on  the  sum  borrowed  by  Miller  from  the  trust  company, 
as  represented  in  his  agreement  with  it,  or  a  liquidation 
of  the  consideration  which  moved  the  trust  company 
to  extend  its  credit  and  which  consideration  would  sup^ 
port  its  ownership  of  the  mortgages  until  they  were 
sold,  the  result  reached  would  be  the  same.    Miller,  the 
broker,  had  the  money  in  the  trust  company  for  the 
appellant   to   complete  his   building  operation.     This 
completed  Miller's  contract.    The  appellant's  evidence, 
the  stipulation  filed  and  the  uncontradicted  facts  in  the 
case  warrant  the  conclusion  here  reached.    The  learned 
president  judge  committed  no  error  when  he  entered 
judgment  non  obstante  veredicto.    But  appellant  argues 
that  on  the  delivery  of  the  mortgages  and  the  notes  to 
Miller  he  was  dealing  with  Miller  as  his  agent,  who  had 
no  authority  to  make  an  agreement  with  the  bank. 
Admitting  for  a  moment  the  agency,  the  answer  to 
this  argument  is,  that  the  form  in  which  these  secur- 
ities were  delivered  by  the  appellant,  the  notes  being 
signed  in  blank,  and  the  mortgages  assigned  to  the 
trust  company,  defendant,  the  apparent  scope  of  Miller's 
authority  in  the  course  of  his  dealing  with  the  appellant, 
and  the  receipt  by  the  appellant  of  a  portion  of  the 
benefits  of  the  contract  before  any  of  the  notes  had  been 
sold,  would  estop  appellant  from  setting  up  such  defense. 
The  assignments  of  error  are  overruled  and  the  judg- 
ment affirmed  at  the  cost  of  the  appellant. 
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Kelley  v.  Maryland  Casualty  Company,  Appellant. 

Affidami  cf  defeMe—Lack  of  maierial  a»ermenU— Notice  of  d^ed-- 
Failure  to  cmiend. 

1.  An  affidavit  of  defense  is  to  be  taken  most  strongly  against  the 
d^endant,  for  it  is  presumed  that  he  has  made  it  as  favorable  to  him- 
sdf  as  his  conscience  would  allow;  and  this  rule  applies  with  more 
force  where  alleged  defects  are  pdnted  out  as  required  by  a  rule  <^ 
court,  and  the  defendant  fails  to  take  advantage  of  the  rule,  and 
amend  his  affidavit  so  as  to  cure  the  defect. 

2.  In  an  action  to  recover  on  a  contract  which  provided  for  the  pay- 
ment to  the  plaintiff  <m  March  1, 1914,  of  a  certun  sum  due  upcm  a 
building  contract,  ''unless  the  architect  shall  refuse  to  accept  said 
work,"  the  defendant  filed  an  affidavit  in  which  he  averred  tiiat  ''it 
is  not  true,  as  alleged  in  paragraph  four  of  the  statement  <^  daim, 
that  tlie  architect  did  not  on  or  b^ore  March  1, 1914,  or  at  any  time 
since  that  date  refuse  to  accept  the  said  work."  Plaintiff  took  a  rule 
for  judgment  for  want  of  a  sufficient  affidavit  of  defense  and  set  forth 
as  one  of  his  reasons  that  the  affidavit  failed  to  aver  "that  the  archi- 
tect did  rrfuse  to  accept  said  work  on  or  before  March  1, 1914."  The 
defendant  filed  no  amendment  to  his  affidavit.  Held,  that  judgment 
was  properly  entered  for  want  of  a  sufficient  affidavit  of  defense. 

Argued  Dec.  3,  1914.  Appeal,  No.  194,  Oct.  T.,  1914, 
by  defendant,  from  order  of  C.  P.  No.  1,  Phila.  Co., 
June  T.,  1914,  No.  1,478  makmg  absolute  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense  in  case 
of  William  Kelley  v.  Maryland  Casualty  Company. 
Before  Rice,  P.  J.,  Obladt,  Hbad,  Eephart  and  Trbx- 
LEB,  JJ.    Affirmed. 

Assumpsit  on  a  contract. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit 
of  defense. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Error  assigned  was  order  making  absolute  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of  defense. 
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Maurice  W.  Sloan,  for  appellant. 

Thomas  F.  Gain,  for  appdlee. 

Opinion  by  Eephart,  J.,  April  19,  1915: 
The  defendant  was  one  of  the  sureties  on  a  penal 
bond  for  the  protection  of  subcontractors  and  material 
m^i.  The  bond  was  to  expire  by  limitation  on  No- 
vember 27,  1913.  Defendant  desiring  to  secure  an 
extension  of  the  tune  of  payment,  and  to  avoid  the 
institution  of  a  suit  against  it  by  the  subcontractor's 
assignee,  secured  an  agreement  with  the  assignee  wherein 
it  was  stipulated  that  the  work  of  the  subcontractor  was 
conq)leted  in  accordance  with  its  contract  on  Febru- 
ary 5,  1913;  that  the  amount  due  was  $3,891.43,  to  be 
paid  on  or  before  March  1,  1914,  ^'unless  the  architect 
shall  refuse  to  accept  said  work.''  The  simi  due  not 
having  been  paid  in  full,  plaintiff  instituted  this  suit 
for  the  balance  and  averred,  inter  alia,  that  ihe  archi- 
tect did  not  refuse  to  accept  the  work  on  or  before 
March  1,  1914,  or  at  any  time  since  that  date.  In  the 
affidavit  of  defense  filed,  this  specific  allegation  was 
answered  in  this  language:  ''It  is  not  true,  as  alleged  in 
paragraph  four  of  the  plaintiff's  statement  of  claim, 
that  the  architect  did  not  on  or  before  March  1,  1914, 
or  at  any  time  since  that  date,  refuse  to  accept  the  said 
work."  Plaintiff  immediately  took  a  rule  for  juc^ment 
for  wabt  of  a  sufficient  affidavit  of  defense  and  set  forth 
as  one  of  his  reasons  that  the  affidavit  failed  to  aver 
''that  the  architect  did  refuse  to  accept  the  said  work 
on  or  before  March  1,  1914."  Having  fuU  notice  of  this 
material  point  in  controversy,  with  ample  opportunity 
to  amend  the  affidavit  of  defense,  so  that  it  mi^t  specif- 
ically aver  that  the  architect  refused  to  accept  the 
work  before  the  date  mentioned,  defendant  declined 
to  amend  its  pleadings,  whereupon  the  rule  was  made 
absolute. 
An  affidavit  of  defense  is  to  be  taken  most  strongly 
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against  the  defendant^  for  it  is  presumed  that  he  has 
made  it  as  favorable  to  himself  as  his  conscience  will 
allow:  Baker  v.  Tustin,  245  Pa.  499;  and  this  rule  ap- 
plies with  more  force  where  the  alleged  defects  are 
pointed  out,  as  required  by  the  rules  of  coyxrt  of  Phila- 
delphia county,  and  the  defendant  fails  to  take  advan- 
tage of  these  rules  and  amend  his  affidavit  so  as  to  cure 
the  defect.  If  the  notice  was  given  before  March  1, 
defendant  could  not  only  defiboitely  fix  the  time  the 
notice  was  given  but  the  manner  in  which  and  to  whom 
it  was  given.  This  it  did  not  do.  True  the  affidavit 
sets  foTtii  the  reasons  for  the  architect's  action,  but  the 
agreement  between  the  parties  stated  that  all  the  work 
had  been  performed  according  to  contract,  and  obligated 
the  payment  of  this  money  on  or  before  March  1,  1914, 
unless  the  notice  was  given.  The  purpose  for  which 
this  agreement  was  made,  the  benefit  derived  by  the 
defendant  from  it,  the  waiver  of  the  plaintiff  of  his  right 
to  institute  suit  and  immediately  collect  this  money, 
are  circumstances  which  require  the  defendant  to  set 
forth  specifically  a  defense  which  would  defeat  the 
daixa.  The  time  the  architect  acted  was  a  material 
and  essential  part  of  the  defendant's  case,  and  re- 
quired proof  of  a  substantive  fact.  It  was  not  neces- 
sary for  the  plaintiff  to  aver  or  prove  that  the  architect 
did  not  give  notice.  The  burden  was  on  the  defend- 
ant and  such  evidence  would  only  be  proper  under  a 
qyecific  all^tion  bringing  it  within  the  terms  of  the 
agreement.  Further,  the  denial  of  the  defendant  is 
wholly  consistent  with  an  affirmative  admission  that 
the  architect's  refusal  was  after  March  1,  1914. 

The  assigmnent  of  error  is  overruled  and  the  judg- 
ment affirmed  at  the  cost  of  the  appellant. 
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McGabei  AppeUant,  v.  Northampton  Trust 
Ck>mpany. 

ContadSate^RigU  of  approvd'-Dday-'Pasnng  of  tiOe—Cor- 

Whare  a  oaotraet  of  sale  ^ves  the  right  of  approval  of  the  article  to 
the  vendee,  and  also  specifies  the  time  within  which  payment  must 
be  made,  the  time  thus  limited  for  payment  will  be  the  time  within 
which  the  option  of  approval  must  be  exercised;  if  the  vendor  waits  for 
four  months  after  the  expiration  of  the  time  within  which  the  c^on  of 
i^ipcaval  most  be  exercised,  with  full  knowledge  oi  the  party  to  whom 
he  had  sold  the  artide  and  wh«^  the  article  is  located,  he  loses  the  right 
to  reclaim  as  against  an  innocent  third  person  who  bought  the  article 
for  value.  The  fact  that  the  vendee  was  a  corporation  and  that  it 
was  adjudicated  a  bankrupt  during  the  running  of  the  four  months,  is 
imniaterial,  inasmuch  as  the  vendor  had  the  right  to  reclaim  the  articles 
within  tiie  proper  time* 

Argued  Dec.  9,  1914.  Appeal,  No.  139,  Oct.  T.,  1914, 
by  i^aintiff,  from  judgment  of  C.  P.  Nortliampton  Co., 
Feb.  T.,  1914,  No.  47,  for  defendant  n.  o.  v.  in  case 
of  J.  J.  McCabe  v.  The  Northampton  Trust  Ck)mpany 
and  William  E.  Farrell,  Intervenor.  Before  Rice,  P.  J., 
Qrlady,  Head,  Eefhart  and  Trexleb,  JJ.   Affinned. 

Feigned  issue  on  a  sheriff's  interpleader  to  determine 
the  ownership  of  a  planer.    Before  Stewart,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
CJourt. 

At  the  trial  the  jury  returned  a  verdict  for  $1,200. 
Subsequently  the  court  entered  judgment  for  defendant 
n.  o.  V. 

Error  assigned  was  in  entering  judgment  for  defend- 
ant non  obstante  veredicto. 

WiJUiam  H.  Kirkpabrick,  with  him  H.  J.  Ktiebler,  for 
appellant. 


Digitized  by 


Google 


McCABE,  Appellant,  r.  NORTHAMPTON  TRUST  CO.    19 
lis,  (1915).]  Argumeiita— Opinion  of  the  Court. 

Aaron  Goldsmith^  for  appellee. 

Opinion  by  Eephart,  J.,  April  19,  1916: 
The  plaintiff  sold  to  the  Ernst  Wiener  Company  a 
idaner.  There  were  two  companies  of  this  name,  one 
a  New  York  and  the  other  a  Pennsylvania  corporation. 
The  New  York  concern  owned  all  the  stock  of  the  Penn- 
sylvania company.  The  Pennsylvania  company  was  the 
owner  of  the  real  estate  in  P^msyl  vania  where  the  planer 
was  instdled.  Assmning  all  the  evidence  that  plaintiff 
offered  to  have  been  properly  admitted,  it  shows  that 
the  condition  upon  which  the  sale  was  made  was  that 
the  vendee  should  have  an  opportunity  to  test  the  ma- 
chine. The  requisition  for  the  machine,  which  was 
duly  accepted,  called  for  '^pasrment  as  usual,  net  cash 
30  days.''  Owing  to  some  misunderstanding  as  to  the 
shipment  of  the  machine  appellant  claims  that  by  an 
oral  understanding  this  time  was  extended  sixty  days. 
To  so  extend  it  and  not  interfere  with  the  written  req- 
uisition, the  machine  was  invoiced  ahead  thirty  days, 
thus  allowing  sixty  days  for  pasonent  from  the  time  ^e 
machine  was  received,  Jime  3,  1913.  Before  the  time 
of  payment,  or  on  July  22,  a  receiver  was  appointed  for 
the  New  York  company  and  on  August  11  it  was  ad- 
judicated a  bankrupt,  a  trustee  being  appointed  on 
August  29.  The  Pennsylvania  company  was  operated 
by  a  receiver  until  the  trustee  in  bankruptcy  took 
hold,  and  by  the  trustee  in  bankruptcy  until  a  sale  of 
the  property  took  place.  By  foreclosure  of  a  mortgage 
dated  October  18,  1912,  the  sheriff,  on  the  second  Mon- 
day of  December,  1913,  sold  all  the  ^ects  of  the  Penn- 
^vania  company,  including  the  planer,  to  the  North- 
ampton Trust  Company,  defendant,  and  by  the  trust 
company  it  was  sold  to  William  E.  Farrell,  the  inter- 
venor,  on  December  10,  1913.  The  trustee  sold  aU 
the  property  of  the  bankrupt's  estate  to  l^lliam  E. 
Farrell,  October  23,  1913.  No  action  was  taken  by  the 
vendor  to  assert  its  claim  to  the  machine  prior  to  these 
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proceedings.  The  court  below  entered  judgment  n.  o.  v. 
on  two  grounds,  either  one  of  which  would  be  quite 
sufiScient  if  sustained  in  law. 

Where  goods  are  sold  upon  a  condition  precedent 
subject  to  the  vendee's  right  of  approval,  and  the  title 
remains  in  the  vendor,  or  where  the  sale  is  made  on 
condition  that  payment  of  the  purchase  price  be  made 
upon  delivery,  and  the  buyer  fails  to  pay,  it  is  settled 
law  that  the  vendor's  ri^t  to  reclaim  the  goods  must  be 
exercised  within  a  reasonable  time.  In  the  case  of  pay- 
ment on  delivery,  unless  prevented  throu^  fraud  or 
artifice,  he  must  move  immediately  upon  the  buyer's 
default:  Freeh  v.  Lewis,  218  Pa.  141.  Two  and  one-half 
months  was  there  held  to  be  an  imreasonable  length  of 
time  within  which  to  move.  In  sales  subject  to  approval 
the  length  of  time  to  reclaim  is  extended  somewhat 
beyond  that  allowed  where  default  is  made  in  payment 
on  delivery,  but  it  must  be  a  reasonable  length  of  time. 
What  is  a  reasonable  length  of  time  depends  to  some 
extent  on  the  character  of  the  articles  sold  and  the 
time  necessary  to  make  a  fair  test.  The  question  may 
therefore  be  one  for  the  court  in  the  first  instance  or 
for  the  jury  under  proper  instructions:  Hickman  v. 
Shimp,  109  Pa.  16;  Etna  Mfg.  Co.  v.  Enos,  31  Pa. 
Superior  Ct.  393.  Where  the  time  is  limited  by  the 
contract  this  will  control.  Where  the  contract  of  sale 
gives  the  ri^t  of  approval  and  it  also  specifies  the  time 
within  which  payment  must  be  made,  the  time  thus 
limited  for  payment  would  be  the  time  within  which 
the  option  of  approval  must  be  exercised:  Hickman  v. 
Shimp,  supra.  The  vendee  has  the  full  period  agreed 
upon  to  act  but  no  more.  If  he  fails  to  approve  within 
the  time  and  gives  no  notice  to  the  vendor,  and  the 
vendor  permits  a  long  period  of  time  to  elapse  before 
any  effort  is  made  to  reclaim  the  goods,  the  vendee 
has  waived  his  ri^t  to  approve  and  the  vendor  to  re- 
claim. The  contract  is  then  an  ordinary  contract  of 
sale.    Whatever  right  to  reclaim  the  plaintiff  had  must 
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be  exercised  immediately  on  the  failure  of  the  vendee 
to  act.  Here  the  vendor  waited  four  months  and  by 
so  doing  he  lost  his  ri^t  to  reclaim  the  property.  It 
is  no  defense  as  against  an  innocent  third  person  that 
he  did  not  know  which  of  the  two  companies  to  pro- 
ceed against.  He  knew  to  which  one  he  had  sold  the 
machine  and  he  knew  where  the  machine  was  located. 
Having  the  title,  all  that  was  necessary  was  the  posses- 
sion of  the  machine.  He  could  have  proceeded  against 
those  having  the  possession.  His  ^orts  in  good  faith 
would  have  been  evidence  of  his  intention  to  reclaim. 
The  present  proceeding  attacks  the  title  secured  through 
the  trustee's  sale.  The  trustee  acquired  all  the  rights 
in  any  property  the  bankrupt  possessed  and  was  sub- 
ject to  its  obligations.  The  appointment  of  a  receiver 
and  trustee  would  not  suspend  the  operation  of  any 
contract  or  annul  its  terms.  It  would  not  cause  debts 
due  in  the  future  to  become  immediately  due  nor 
change  the  limited  character  of  the  plaintiff's  title  into 
an  absolute  one  free  of  all  conditions;  nor  would  it 
prevent  the  creditors  from  participating  in  whatever 
benefit  there  might  be  attached  to  the  performance  of 
any  contract  to  which  the  bankrupt  was  a  party.  While 
the  vendee's  representatives  may  not  be  permitted  to 
act  without  the  permission  of  the  court,  and  we  do  not 
so  decide,  this  did  not  prevent  the  vendor  from  re- 
claiming the  machine  within  the  proper  time.  The 
trustee  in  bankruptcy  having  all  the  powers  of  a  creditor 
had  a  ri^t  to  insist  that  the  contract  be  executed  in 
accordance  with  its  original  understanding.  The  trustee 
and  the  receiver  acted  for  both  companies.  The  trustee 
hdd  the  property  subject  to  the  exercise  of  the  vendor's 
right  to  reclaim  under  and  subject,  of  course,  to  the 
laws  governing  reclamation  of  property  sold.  In  re 
Landis,  151  Fed.  Repr.  896;  In  re  Allen,  183  Fed.  Repr. 
172;  and  In  re  Hartdagen  (D.  C.  Pa.),  26  American 
Bankrupt,  p.  532,  it  was  held  that  contracts  such  as 
this  are  void  under  the  bankrupt  law.    Our  conclusion  on 
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this  propofiition  makes  it  unnecessary  for  us  to  discuss 
the  remaining  questions  presented. 

The  as»gnment  of  error  is  overruled  and  the  judg- 
ment is  affirmed  at  the  cost  of  the  appellant. 


Beyer  v.  Mountz,  Appellant. 

C(miraeh-'BuUdtng  C(miract--Svb8tantiai  performance— Case  for  jury. 

1.  The  equitable  right  to  recover  on  the  ground  of  substantial  per- 
formance involves  an  honest  effort  on  the  part  of  the  contractor  to 
f uMy  comply  with  the  strict  terms  <^  the  contract  resulting  in  mincMr 
defects  which  do  not  seriously  injure  the  other  parfy  to  the  contract 

2.  In  an  action  to  recover  a  balance  alleged  to  be  due  upcm  a  con- 
tract for  remodeling  and  rebuilding  an  old  house  where  many  items 
are  embraced  in  the  undertaking,  and  there  is  sufficient  evidence  al- 
though contradicted,  to  show  an  honest  effort  substantially  to  perform 
the  matters  required  by  the  contract  and  the  new  features  which  de- 
veloped as  the  work  progressed,  the  case  is  for  the  jury. 

Argued  Dec.  28,  1914.  Appeal,  No.  231,  Oct.  T., 
1914,  by  defendant,  from  judgment  of  C.  P.  Clearfield 
Co.,  May  T.,  1913,  No.  135,  on  verdict  for  plaintiff  in 
case  of  Samuel  D.  Bey^  et  al.,  trading  as  F.  D.  Beyer  & 
Company,  v.  Ella  J.  Mountz.  Before  Bicb,  P.  J., 
Obladt,  Head,  Kephabt  and  Tbexleb,  JJ.    Affirmed. 

Assumpsit  on  a  building  contract.    Before  Bell,  P.  J. 

At  the  trial  it  appeared  that  the  contract  in  question 
was  for  remodeling  and  rebuilding  defendant's  house 
at  Janesville.  The  evidence  tended  to  show  that  the 
plaintiffs  were  to  furnish  all  the  material  and  perform 
all  the  work  required  and  that  they  were  to  recdve 
over  and  above  the  cost  ten  per  cent  as  conmiis- 
sion  thereon.  The  defendant  claimed  that  the  plain- 
tiffs had  agreed  to  do  the  work  for  the  sum  of  $6,600. 
It  was  admitted  on  both  sides  that  changes  and  modi- 
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fieatioiis  from  the  original  agreement  were  made  during 
the  progress  of  the  work.  Other  facts  i^pear  bj  the 
opmion  of  the  Superi(»r  Court. 

Verdict  and  judgment  for  plaintiff  for  $683.62.  De- 
fendant appealed. 

Errors  assigned  were  in  refusmg  binding  instructions 
for  plaintiff. 

A.  L.  Cole  and  A.  M.  Ltveright^  with  them  David  L. 
Krd}s,  Jr.,  and  Howard  B.  Hartswick,  for  appdlant, 
dted:  Smyers  v.  Zmitrovitch,  55  Pa.  Superior  Ct.  440. 

W.  C.  Mitter,  with  hun  W.  L.  Hicks,  for  appellee, 
dted:  Snedaker  v.  Torpey,  41  Fa.  Superior  Ct.  312; 
Eull  V.  Middleman,  51  Pa.  Superior  Ct.  137;  Prenqr 
V.  McComack,  235  Pa.  443. 

Opinion  by  Ebfhabt,  J.,  May  14,  1915: 
The  equitable  right  to  recov^  on  the  ground  of  sub- 
stantial performance  involves  an  honest  effcurt  on  the 
part  of  the  ccmtractor  to  fully  con4>ly  with  the  strict 
tarms  of  the  ccmtract  resulting  in  minor  defects  whidi 
do  not  seriously  injure  the  other  party  to  the  ccmtract: 
Smyers  v.  Zmitrovitch,  55  Pa.  Superior  Ct.  440. 

"Where  such  perfcnmance  has  been  honestly  rendered 
l^  one  who  has  furnished  material  and  labor  which 
are  used  by  the  other  party  to  the  contract,  he  will  not 
be  held  to  a  technical  performance  and  deoied  all  com- 
pensation, but  will  be  allowed  to  recover  the  amount 
of  the  contract  after  deducting  therefrom  a  sufficient 
sum  to  fully  compensate  the  defendant  for  the  loss  he 
sustained  l^  the  failure  of  the  jdaintiffs  to  give  strict 
performance:''  Snedaker  v.  Torpey,  41  Pa.  Superior  Ct. 
312;  Eull  V.  Middleman,  51  Pa.  Superior  Ct.  137; 
Pressy  V.  McComack,  235  Pa.  443.  ''It  is  not  mtended 
that  the  indulgence  thus  shown  a  contract  is  to  be 
ai^lied  in  cases  of  fraud  gt  gross  negligence,  or  when 
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<nke  unjustifiably  abandons  the  undertaking  bef we  its 
completion,  but  only  where  an  intention  is  disclosed  to 
complete  the  work  in  good  faith.  Whether  the  parly 
acted  in  good  faith,  and  ^diether  the  dqwrtuies  from 
the  contract  were  material  are  generally  questions  for 
the  jury:''  Snedaker  v.  Torpey,  supra,  and  cases  there 
dted«  ''This  is  always  true  if  the  facts  relating  to  the 
good  faith  of  the  plaintiff  and  the  materiality  of  the 
changes  or  alterations  are  in  dispute.  On  the  other  hand, 
if  the  undisputed  testimony  diows  a  substantial  variance, 
not  authorized  by  the  owner,  and  made  without  his 
knowledge  or  assent,  it  is  the  duty  of  the  court  to  so 
declare  as  a  matter  of  law:  Harris  v.  Sharpies,  202  Pa. 
243:''  Pressy  v.  McComack,  supra. 

Did  the  plaintiffs'  case  present  such  evidence  of  sub- 
stantial performance  as  would  require  the  court  to  sub- 
mit that  question  to  the  jury?  After  carefully  reading 
the  testimony  and  with  particular  reference  to  titiat  of  the 
witnesses  referred  to  by  the  appellant,  we  are  convinced 
that  the  court  was  not  in  error  in  submitting  the  ques- 
tion to  the  jury.  Defendant  produced  evidence  of  de- 
fects in  construction  and  that  some  of  the  material 
was  not  as  contracted  for.  This  contradiction  in  the 
testimony  would  not  enable  the  coiu*t  to  pass  on  this 
question  as  a  matter  of  law.  The  contract  embodied 
the  remodeling  and  rebuilding  of  an  old  house.  Many 
items  are  embraced  in  the  imdertaking,  and  the  very 
natiu*e  of  the  contract,  as  testified  to  by  the  plaintiffs' 
witnesses,  was  such  as  would  make  it  difficult  to  hold 
that  there  was  not  an  honest  effort  to  substantially 
perform  the  matters  therein  required  or  the  new  features 
which  developed  as  the  work  progressed. 

The  plaintiffs  contended  that  the  contract  was  for 
the  cost  of  material  plus  ten  per  cent  and  the  defendant 
agreed  to  this  contract.  The  work  was  to  be  done  ac- 
cording to  plans  and  specifications  that  had  been  sub- 
mitted to  the  defendant,  which  were  later  modified 
by  agreement.    Most  of  the  labor  was  subcontracted. 
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The  carpenter  work,  heating  and  plumbing,  tile  work, 
plastering  and  painting,  was  given  to  persons  agreeable 
to  defendant,  and  in  most  cases  at  her  suggestion  and 
after  consultation  with  her.  It  was  imderstood  when 
the  w(»rk  commenced  that  it  should  be  prosecuted  in 
accordance  with  the  general  estimate,  specifications  and 
plans  offered  in  evidence.  After  the  work  had  started, 
certain  changes  were  made  at  the  direction  of  the  de- 
fendant, the  original  estimate  was  reduced  by  the  omission 
of  certain  items,  yet,  as  diown  by  the  final  bill  presented, 
the  cost  exceeded  the  original  estimate.  This,  the  plain- 
tiffs explain,  came  from  adding  an  additional  story  to 
the  kitchen,  additional  cost  of  plastering,  painting,  hard- 
ware, heating  and  plumbing,  and  many  other  items. 

Plaintiffs  charged  the  ordinary  market  price  for  the 
materials  furnished  and  these  were  furnished  from  his 
own  mill.  We  see  nothing  in  the  contract  that  would 
deny  to  the  plaintiffs  a  fair  profit  on  the  material. 
Merely  because  they  were  in  the  business  of  selling  and 
furnishing  lumber,  would  not,  imless  the  contract  pro- 
vided otherwise,  require  them  to  sell  to  the  defendant 
the  material  at  the  net  cost  to  plaintiffs'  concern.  The 
job  was  to  be  first  class,  and  Beyers  testifies  that  out- 
side of  one  or  two  difficulties  the  job  was  "first  class," 
the  material  was  "fine,**  "it  couldn't  be  better,"  and 
"the  work  was  well  done  by  the  subcontractors."  The 
small  defects  discovered  after  the  work  had  been  com- 
pleted could  be  remedied  by  an  expenditure  of  $100  to 
S200.  The  flooring  on  the  first  floor  was  somewhat 
warped, — ^this  is  attributed  to  a  damp  cellar;  the  flue 
was  not  a  good  job, — this  was  caused  by  cement  or 
plaster  dropping  down  the  flue  and  catching  in  a  bend 
or  turn,  clogging  the  flue.  An  error  was  made  in  the 
pitch  of  the  porch  roof,  but  the  explanation  was  such 
as  should  be  received  by  the  jiuy.  Beyer  offered  to  fix 
up  the  hole  in  the  floor  immediately  imder  the  cup- 
board, but  bis  offer  was  refused. 

The  very  many  difficulties  encountered  in  rebuild- 
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ing  an  old  house,  changing  rooms,  enlarging,  etc.,  made 
it  almost  impossible  to  determine  in  the  beginning  what 
would  be  required  and  inevitably  some  defects  in  construc- 
tion must  appear.  It  is  true  that  the  jury  materially 
reduced  the  plaintiffs'  demands,  but  it  did  this  from 
the  many  contradictions  in  the  evid^ace  and  the  defense 
made  in  this  case.  Notwithstanding  the  very  able 
argument  of  appellant's  coimsel,  we  conclude  that  from 
the  plaintiffs'  testimony  there  was  sufficient  evid^ace 
of  substantial  performance  to  submit  to  the  jury. 

The  assignment  of  error  is  overruled  and  the  judg- 
ment is  affirmed  at  the  cost  of  the  appellant. 


George  v.  Kern,  Appellant. 

Deetk — B(mndaTie»--Fence — Evidence, 

1.  In  an  action  of  trespass  where  the  issue  was  whether  an  dd  fence 
marked  the  boundary  line  between  the  properties  of  plaintiff  and  de- 
fendant, the  deeds  cl  both  parties  and  surveys  made  therefrom  with 
the  maps  and  plots  are  ocnnpetent  evidence  when  followed  by  testi- 
mony showing  the  fence  to  be  on  tto  dividing  line,  inasmuch  as  th^ 
would  show  recognition  and  acceptance  by  the  prior  owners. 

2.  In  the  effort  to  establish  the  disputed  line  between  the  plaintiff's 
and  the  defendant's  land,  as  being  identified  with  the  fence  line  and  the 
fence  line  with  it,  the  fence  and  the  line's  existence  as  such  in  its  entirety 
from  the  time  it  was  first  known  or  exhiUted  by  records,  may  be  shown. 
It  is  inunaterial  that  in  later  years  the  line  was  cut  up  in  sections 
forming  boimdaries  between  different  owners,  and  it  does  not  matter, 
if  the  disputed  section  in  question  conforms  in  all  general  requirements 
to  the  ori^bal  line  as  mentioned  in  the  several  deeds  forming  the  chain 
of  title.  If  sG^t  variations  exist  thdr  effect  unexplained  will  be  for 
the  jury. 

3.  On  the  trial  of  such  an  issue  where  the  esstence  of  a  particular 
comer  k  evidenced  not  only  from  the  caUs  in  the  defendant's  and  his 
predecessor's  deeds  and  the  surveys  therefrom,  but  from  the  testimony 
of  witnesses  who  knew  that  it  had  been  there  as  an  established  comer 
for  a  long  period  of  time,  the  court  is  not  in  error  in  changing  that  the 
recognition  of  this  point  on  the  part  of  the  grantors  and  grantees  in 
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the  deeds  had  a  material  bearing  on  the  location  of  the  fence  as  testified 
to  by  the  surveyors. 

4.  The  court  cannot  be  convicted  of  error  in  stating  to  the  jury  that 
a  line  run  by  the  d^endant's  surveyor  could  not  be  of  much  assistance 
to  Uiem ,  if  it  appears  that  the  line  was  not  made  from  any  call  in  a  deed, 
n<Nr  with  refo^nce  to  the  location  <^  any  old  fence,  nor  made  upon  a 
course  and  distance  given  by  any  authenticated  record  betweoi  two 
established  oomers. 

Argued  Dec.  15,  1914.  Appeal,  No.  264,  Oct.  T., 
1914,  by  defendant,  from  judgment  of  C.  P.  Carbon  Co., 
Jan.  T.,  1913,  No.  32,  on  verdict  for  plainti£f  in  case  of 
Charles  George  v.  Osville  P.  Kern.  Before  Rice,  P.  J., 
Oblady,  Hsad,  Eephabt  and  Tbexleb,  JJ.    AflSrmed. 

Trespass  in  the  nature  of  a  quare  clausum  fregit. 
Before  Babbbb,  J. 

At  the  trial  it  appeared  that  the  plaintiff  and  defend- 
ant and  their  predecessors  in  title  had  maintained  a 
fence  between  them  for  a  distance  of  thirty  rods  for 
forty  years  or  more.  The  parties  agreed  to  a  rebuilding 
of  the  fence,  but  the  defendant  built  a  new  fence  not 
on  the  line  of  the  old  fence/ but  ov^  on  what  the  plain- 
tiff claimed  was  his  land. 

The  eoMtt  admitted  imder  objection  and  exception 
the  deeds  of  plaintiff  and  his  predecessors  in  title  with 
surveys,  maps  and  plots  made  therefrom.  [1] 

T.  B.  Craig,  a  witness  for  plaintiff,  was  asked  this  ques- 
tion: ^'Q.  Did  you  survey  the  southwest  comer  of  the 
Thomas  Craig  tract?  A.  Yes.  Q.  And  the  southwest 
earner  of  the  Kern  tract?  A.  Yes.  Q.  Have  you  seen 
Mr.  Kern's  deed?  A.  Yes,  Q-  What  was  the  distance 
called  for  in  his  deed?" 

Mr.  Sitler:  Defendant  objects  for  the  reason  that  the 
line  below  the  road  would  not  control  the  line  above 
the  road. 

The  Court:  You  mean  south  of  the  road. 

Mr.  Sitler:  The  line  south  of  the  road  would  not 
control  the  line  north  of  the  road,  and  only  the  line 
north  of  the  road  is  in  dispute. 
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Mr.  Freyman:  In  reply  would  say,  under  the  plead- 
ings we  claim  title  to  an  acre  of  ground  which  is  de- 
scribed in  plainti£f's  statement,  and  the  boundary  line 
must  be  fixed  between  the  southwest  comer  of  the  de- 
fendant's property  and  the  northeast  comer  of  the 
George  property,  and  that  boimdary  line  cannot  be 
fixed  by  running  a  part  of  the  distance  of  that  line  and 
can  only  be  fixed  by  running  a  line  from  one  comer  to 
the  other. 

Mr.  Sitler:  The  plaintiff  has  made  it  a  broken  line 
above  and  below  the  road. 

The  Court:  There  has  been  some  evidence  of  a  broken 
line,  but  the  original  surveys  and  the  draft  offered  in 
evidence  with  the  patents,  as  well  as  the  deeds,  show  a 
straight  line  between  the  properties  on  the  north  and 
south  of  the  road.  It  will  be  for  the  jury  to  determine 
what  effect  that  oSeet  will  have.  For  the  purpose  of 
showing  where  the  original  line  is,  it  will  be  necessary 
to  have  this  point  at  the  extreme  comers.  As  a  basis 
of  any  evidence  bearing  on  that  it  would  be  evidence. 
Objection  overruled.     Exception.  [2] 

''Q.  What  do  you  find  the  distance?  A.  Thirty- 
five  perches.'* 

Plaintiff's  witness,  A.  A.  Ziegenfus,  being  on  the  stand, 
testifying  in  chief,  was  asked! 

^'Q.  You  know  the  division  fence  between  the  Kern 
property  on  the  east  and  the  other  three  properties  on 
the  west?  A.  Yes.  Q.  How  long  have  you  Imown  this 
division  fence?  A.  I  have  known  this  division  fence  for 
the  last  thirty  or  thirty-five  years." 

Mr.  Sitler:  I  ask  that  that  be  stricken  out.  Object  that 
the  question  embodies  what  is  not  a  fact  in  the  case. 
North  of  the  road  the  fence  was  between  Kem  and  one 
adjoining  property  owner.  Below  it  was  between  Kem 
and  another  property  owner,  acquiring  title  from  a 
different  source.  The  question  that  is  put  in  the  wit- 
ness' mouth,  so  to  speak,  is  a  question  of  that  line  fence 
between  Kem  and  naming  other  property  owners  col« 


Digitized  by 


Google 


GEORGE  V.  KERN;  Appellant.  29 

26,  (1915).]  Statement  of  Facts. 

lectively,  thus  embodying  in  the  question  what  is  not 
Intimate,  the  fence  between  Kern  and  one  property 
owner  being  an  entirely  different  fence  from  the  one 
bdow  the  road.  I  do  not  think  they  have  the  right 
to  embody  that  in  a  single  question  answerable  by  '^  Yes." 

The  Court:  While  it  is  true  that  the  question  at 
issue  is  the  location  of  a  divisional  line  between  the 
plaintifiF  and  the  defendant  on  the  north  side  of  the 
road,  yet  during  the  entire  progress  of  the  case,  evi- 
dence has  been  admitted  showing  the  line  from  the 
south  end  of  the  Kern  and  Ziegenfus  properties  on 
Stony  Ridge  to  a  point  on  the  north  end'of  the  division 
line  of  the  properties  of  Kern  and  George.  That  part 
of  the  line  on  the  south  of  the  road  has  been  con- 
stantly referred  to  in  the  drafts,  courses  and  distances, 
and  the  testimony  of  witnesses  as  bearing  upon  the  con- 
tention of  the  plaintiff  that  it  is  a  straight  line  from  the 
Stony  Ridge  comer  to  the  north  end,  and  as  bearing 
upon  the  location  of  the  fence — ^where  that  fence  actu- 
ally was.  Objection  overruled  and  bill  sealed  for  de- 
fendant.   The  motion  to  strike  out  is  denied.  [3] 

'^Q.  What  kind  of  a  fence  was  that.  Squire?  A.  It 
was  an  old  rail  fence.  ...  Q.  I  now  ask  this  witness 
the  same  question  asked  this  morning  of  Mr.  Craig.  I 
know  the  court  has  ruled/  but  I  press  the  question,  and 
will  assign  an  additional  reason,  for  the  sake  of  showing 
the  interest  of  the  witness  as  well  as  of  Mr.  Craig. 
I  ask  this  witness  whether  Craig  and  Ziegenfus  have 
not  had  Mr.  Kern  notified,  through  Mr.  Freyman, 
to  remove  that  fence  which  was  built  in  pursuance  of 
agreement  between  Kern  and  Ziegenfus?'' 

Objected  to  as  immaterial. 

The  Court:  That  might  be  some  argument  to  a  jury 
if  you  w^re  supported  by  evidence;  but  as  a  legal 
proposition,  they  both  admit  notice  of  this  alleged 
agreement  between  Ziegenfus  and  Kern.  If  they  bought 
with  notice  of  that  agreement  they  would  not  be  in  a 
very  good  legal  position  to  demand  anything  more. 
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Assume  th^  are  ^adeavoring  to  acquire  more  property, 
that  would  be  simply  a  matter  of  showing  their  interest 
in  the  controversy,  and  that  would  be  Intimate  ar- 
gument to  a  jury  because  they  owned  adjoining  prop- 
erty, but  as  affecting  this  plaintiff  I  cannot  see  how  any 
agreanent  of  that  kind  or  any  notice  would  affect  this 
plaintiff,  or  how  it  has  any  bearing  on  the  case.  Ob- 
jection sustained  and  bill  seEded.  [5] 

Plaintiff  presented  these  points: 

8.  In  the  deed  from  Christopher  Kern  and  wife  to 
Levi  Eem,  dated  May  27,  1837,  the  southwest  comer  of 
the  property  therein  conveyed,  now  owned  by  Mr, 
Eem,  the  defendant,  would  appear  to  be  thirty-eight 
perches  west  from  the  southeast  comer  of  the  Thomas 
Craig  property,  now  owned  by  Teel  and  Kem,  as  shown 
by  the  connected  draft  made  by  Thomas  B.  Craig  in 
evidence,  and  in  the  deed  from  Charles  Mendsen,  as- 
signee of  Levi  Eem  to  Stephen  Eem,  dated  October  1, 
1878,  the  distance  between  the  same  comer,  is  thirty- 
five  perches;  also  in  the  deed  from  Sarah  Eem  and 
Stephen  E.  Eem,  administrators  of  Stephen  Eem, 
deceased,  to  Osville  P.  Eem,  the  defendant,  dated 
April  1,  1882,  the  distance  given  between  the  same 
comers  is  thirty-five  perches. 

The  distance  of  thirty-five  perches  ^ven  in  the  two 
deeds  last  stated  would  be  an  admission  or  recognition 
on  the  part  of  the  grantors  and  grantees  in  said  deeds 
that  the  correct  distance  between  said  comers  is  only 
thirty-five  perches,  which  would  agree  with  the  location 
of  the  old  division  fence  as  located  and  testified  to  by 
all  the  surveyors.    Answer:  Afifirmed.  [7] 

The  court  charged  in  part  as  follows: 

[Considering  the  red  and  the  dotted  line  ftx)m  the 
^tone  comer  at  the  '^ Chestnut  Stump''  marked  lettar 
"C,''  and  also  the  green  line  marked  "D," — ^I  think  tihe 
testimony  is  they  ran  that  line  ftx)m  the  n<»ih.  In 
reference  to  these  lines  the  comi^  feels  obliged  to  say 
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to  you  that  neither  the  red  Ime  nor  the  green  line  can 
be  of  much  assistance  to  you.  Starting  some  sev^a  or 
ei|^t  feet  over  on  the  hill  north  of  the  road  from  what 
defendant  terms  his  north  comer,  they  sighted  over  to 
where  the  old  chestnut  comer  was.  Now  the  difficulty 
with  that  sort  of  a  line  is  that  as  the  surveyor  sighted 
it  across  there,  he  would  run  just  where  he  pointed  his 
instrument.  If  the  instrument  would  be  in  the  correct 
place,  the  line  would  be  correct.  But  the  south  comer, 
as  I  told  you,  is  not  called  for  in  defendant's  deed,  nor 
in  the  deed  of  any  of  his  predecessors,  except  that  of 
Levi  Kern,  who  never  took  possession  tii^reof .  So  that 
thirty-eight  perch  com^  can  have  little  bearing  in  this 
case.  If  they  want  to  run  the  line  from  the  comer  they 
would  have  to  run  it  south  twenty-two  and  three-fourths 
degrees  east,  whidi  would  bring  it  about  forty  feet  west 
of  the  Kern  line  all  the  way  over.  The  red  line  is  comply 
a  sight  line,  and  is  not  run  by  courses  and  distances 
and  not  from  any  establi^ed  comer.  The  surveyor 
simply  set  up  his  instrument  and  ran  his  line  from  where 
the  defendant  dauns  this  north  comer  to  be— this 
thirty-eight  pelrch  comer.  I  have  given  you  the  view  of 
the  court  in  relation  to  this  thirty-eight  perch  comer.]  [8] 

[The  green  line  represents  the  line  running  from  that 
thirty-five  perch  comer.  The  difficulty  is  that  he  does 
not  start  from  any  established  comer.  He  starts  up  at 
the  north  wh^re  th^  claim  a  comer  and  trees,  and  runs 
south.  It  is  all  important  when  you  run  lines  that  you 
start  from  an  established  comer,  and  then  run  the  proper 
courses  and  distances  given  in  the  lines.  It  seems  this 
dotted  line  is  the  only  line  to  which  consideration  could 
be  ^v»a  whidi  would  be  of  assistance  to  you  in  this 
large  tract.]  [9] 

[Then  you  come  to  the  dotted  line  which  was  started 
from  tbe  thirty-eight  perdi  comer  and  ran  across  to  the 
post  and  that  was  intended  to  be,  so  far  as  the  south 
side  of  the  road  is  concemed,  to  be  the  dividing  line 
of  this  tract,  which  Eugene  Ziegenfus  agreed  that  Mr. 
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Kern  should  have,  and  that  dotted  Ime  was  to  lie  where 
the  fence  was  to  be  put.  Although  stakes  w^re  put  up 
they  did  not  call  this  conclusive  as  to  the  northern 
boundary.]  [10] 

[Defendant  says  at  one  time  in  his  testimony  that  he 
did  not  know  of  any  comer  at  the  north  end.  He  took 
the  comer  at  the  north  where  he  made  a  mark  on  the 
rails  of  the  fence  running  east  and  west.  This  is  the 
evidence  as  to  how  he  established  that  comer.  There- 
fore the  dotted  lines  represent  his  claim  and  is  to  be 
considered  so  far  as  supported  by  the  evidence,  as  being 
the  end  of  the  brush  fence  on  the  south  and  the  fence 
on  the  north.]  [11] 

[You  will  remember  what  the  defendant  said  about 
the  rails  of  the  old  fence  coming  down  to  the  road  and 
resting  on  the  rails  going  up  from  the  east  just  below 
the  old  post. 

Mr.  Costenbader  said  the  rails  of  the  fence  on  that 
side  did  not  strike  the  post  of  my  fence  extending  to 
the  little  cherry  tree.]  [12] 

Verdict  and  judgment  for  plaintiff.  Defendant  ap- 
pealed. 

Errors  assigned  were  various  rulings  and  instmctions 
as  above,  quoting  them. 

Danid  W.  SiUer,  for  appellant,  cited:  Reiter  v.  Mc- 
Junkin,  194  Pa.  301. 

Ben  Branch,  with  him  Wm.  G.  Freyman,  and  W.  G. 
Thomas,  for  appellee,  cited:  Wolf  v.  Wolf,  158  Pa.  621. 

Opinion  by  Kephart,  J.,  May  14,  1915: 
This  appeal  involves  the  determination  of  twenty- 
nine  assignments  of  error.  The  plaintiff's  statement,  ma- 
terial to  the  questions  involved,  is  as  follows:  '^  Whereas, 
there  was  an  old  division  fence  between  the  property 
of  the  plaintiff  and  the  property  of  the  defendant  which 
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had  stood  there  and  had  been  maintained  and  recognized 
by  the  plaintiff,  and  his  predecessors  in  title,  and  the 
defendant,  and  his  predecessors  in  title,  as  the  dividing 
line  between  their  properties,  and  which  said  fence  was 
grown  up  with  brush,  and  the  brush  having  been  cleared 
away  by  the  plaintiff,  it  was  agreed  by  the  plaintiff 
and  the  defendant  that  a  new  fence  should  be  put  up 
by  them  on  the  line  where  the  old  fence  stood.  .  .  . 
The  said  defendant  in  great  haste  dug  post  holes  on  the 
plaintiff's  land  and  put  up  a  fence  the  entire  distance 
between  their  lands,  not  on  the  line  where  the  old 
fence  stood  but  over  on  the  lands  of  the  plaintiff  of 
the  width  of  about  one  rod  at  the  public  road.  .  .  . 
And  the  plaintiff  then  put  up  his  portion  of  the  fence 
on  the  old  line  with  the  posts  and  material  which  he  had 
there,  as  before  stated,  and  the  fence  so  erected  on  the 
original  line  and  where  the  old  fence  stood  was  allowed 
to  remain  for  a  short  time.  .  .  ." 

It  is  clear  that  the  issue  thus  framed  was  the  location 
of  this  old  line  which  had  been  recognized  between  the 
property  owners,  and  the  location  of  the  old  fence  with 
reference  to  that  line.  Plaintiff's  contention  was  that 
they  were  identical.  For  the  purpose  of  showing  that 
the  fence  had  been  recognized  by  the  defendant  and 
his  predecessors  in  title,  and  the  plaintiff  and  his  pred- 
ecessors in  title,  as  the  dividing  line,  their  deeds  were 
offered  in  evidence  showing  this  line  by  its  course  and 
distance,  which,  when  run  by  survey,  corresponded  to 
the  fence  line  on  the  ground.  The  deeds  and  surveys 
made  therefrom,  with  the  maps  and  plots,  were  com- 
petent evidence  when  followed  by  testimony  showing 
the  fence  to  be  on  the  dividing  line.  They  would 
show  recognition  and  acceptance  by  the  prior  owners. 
In  addition  to  this  testimony  there  is  the  evidence  of 
witnesses  who  had  known  this  fence  for  forty  years  and 
upwards,  and  who  fixed  its  location  and  position  during 
that  time  between  the  two  properties.  In  the  effort 
to  establish  the  disputed  line  between  the  plaintiff's 
Vol.  lx— 3 
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and  defendant's  land,  as  being  identified  with  the  fence 
line  and  the  fence  line  with  it,  the  fence  and  tl»  line's 
^dstence  as  such  in  its  entirety  from  the  time  it  was  first 
known  or  exhibited  by  records  may  be  sl^own.  That  in 
later  years  the  line  was  cut  up  in  sections  forming  bound- 
aries between  different  owners  does  not  matter,  if  the 
disputed  section  conforms  in  all  general  requirements  to 
the  original  line  as  mentioned  in  the  several  deeds  form- 
ing the  chain  of  title.  If  slight  variations  exist  their 
^ect,  une3q)lained,  on  the  plaintiff's  contention,  would 
be  for  the  jury.  The  plaintiff  was  not  limited  in  the 
scope  of  his  inquiry  to  the  fence  as  it  existed  on  his 
eastern  boundary  immediately  adjoining  plaintiff's  prop- 
erty. It  was  therefore  not  error  for  the  comrt  to  consider 
the  line  fence  as  it  existed  below  the  road  as  affecting 
and  as  an  aid  in  determining  the  line  fence  between  the 
plaintiff's  and  defendant's  property  above  the  road, 
on  the  plaintiff's  theory^  supported  by  evidence,  that 
there  was  no  change  in  this  fence  prior  to  the  treq)ass 
complained  of. 

The  court  was  right  in  declining  to  permit  appellant 
to  cross-examine  witness  A.  A.  Zeigenfus  as  to  the  notice 
given  through  Mr.  Freyman.  His  interest,  while  to  some 
extent  identical  with  this  plaintiff,  was  not  of  sufficient 
importance  in  the  trial  of  this  case  to  make  this  notice 
competent  evidence  to  affect  the  plaintiff. 

Much  of  the  evidence  to  establish  the  fact  that  the 
fence  was  recognized  by  prior  owners  as  the  dividing 
line  comes  from  the  existence  of  the  southwest  comer  of 
the  defendant's  property  and  the  plaintiff's  starting  point 
of  the  disputed  line.  It  was  called  throu^out  the  trial 
as  the  thirty-five  perch  comer.  The  deeds  to  this  de- 
fendant and  his  immediate  predecessor  in  title  called 
for  this  comer.  In  an  old  deed  dated  1837^  in  the  de- 
fendant's line  of  title,  it  called  for  a  southwestern  comer 
at  the  end  of  a  thirty-eight  perch  line.  The  defendant 
could  not  extend  his  lines  beyond  those  called  for  in 
Iiis  own  deed  to  plaintiff's  detriment,  unless  the  lines 
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80  extended  did  not  reach  the  call  mentioned  in  the 
deed,  or  by  Hiiv&nse  possession  of  the  land  owned  by 
ih^  plaintiff.  The  evidence  of  possession  was  not  oi 
that  character  from  which  it  might  be  said  that  the 
defendant  had  acquired  any  right  thereunder. 

In  construing  the  defendant's  deed  the  court  hdd 
substantially  as  we  have  stated,  and  appellant  lays 
too  much  stress  on  the  court's  remark  that  '' thirty-five 
perches  must  be  taken  as  the  correct  comer/'  as  being 
a  definite  finding  of  fact.  It  must  be  read  in  connection 
with  other  parts  of  the  charge.  As  stated  by  the  learned 
president  judge:  ''Now,  the  first  thing  to  determine  is 
whether  the  thirty-five  or  the  thirty-eight  perch  comer 
is  the  correct  one  for  starting  the  northward  line." 
The  existence  of  the  thirty-eig^t  perch  comer,  wha4>- 
ever  evidence  there  was  to  sustain  it,  would,  of  course^ 
be  for  the  jury's  consideration.  The  existence  of  this 
thirty-five  parch  comer  on  the  ground  is  evidenced  not 
only  from  the  calls  in  the  deed  and  the  surveys  there- 
from but  from  the  testimony  of  witnesses  who  knew 
that  it  had  been  there,  as  an  established  comer  for  a 
long  period  of  time. 

There  was  no  error  in  affirming  plaintiff's  eighth 
point  as  it  was  a  clear  presentation  of  the  evidence 
involved. 

TomUer,  defendant's  surveyor,  made  several  surve3r8. 
He  first  ran  the  thirty-eight  perch  line  to  what  is  claimed 
by  the  defendant  as  the  thirty-eight  perch  comer.  This 
was  done  at  a  time  when  the  defendant  was  settling  with 
one  of  the  owners  below  the  road  for  a  portion  of  the 
disputed  land.  When  this  settlement  was  made,  in 
order  to  arrive  at  a  location  on  which  to  build  a  new 
fence,  Tombler  placed  his  instrument  on  a  Ime  between 
a  point  given  him  by  the  defendant  on  the  north  and 
this  thirty-eight  perch  comer  on  the  south.  From  this 
s^;ht  line,  without  bearings,  he  directed  stakes  to  be 
driven  for  the  proposed  fenoe  below  the  road«  This 
fence  can  be  seen  from  the  photograph.    This  division 
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line  was  not  made  from  any  call  in  a  deed,  nor  was  it 
made  with  reference  to  the  location  of  an  old  fence 
north  of  the  road,  nor  was  it  made  upon  a  course  and 
distance  given  by  any  authenticated  record  between 
two  established  comers.  The  projected  line  of  the  plain- 
tiff's eastern  boundary  from  the  thirty-five  perch  comer 
was  made  by  this  same  surveyor  in  the  same  manner. 
(Ninth  assignment.)  The  court  did  not  commit  error 
in  stating  to  the'  jury  (eighth  assignment)  that  the 
thirty-eight  perch  comer  established  by  Tombler,  could 
not  be  of  much  assistance  to  them.  Had  the  north- 
ward line  therefrom  been  made  with  reference  to  a  fence 
line  on  the  ground  (which  all  admit  was  east  of  this 
line  below  the  road),  or  made  from  any  course  or  dis- 
tance in  a  deed  from  which  appellant  had  a  right  to 
claim  the  existence  of  this  comer,  it  would  have  had 
more  weight.  The  stakes  placed  on  this  line  from  the 
thirty-eig^t  perch  comer  at  the  direction  of  Tombler, 
on  which  the  new  fence  below  the  road  was  to  be  built, 
would  not  be  conclusive  on  this  plaintiff.  (Tenth  assign- 
ment.) The  evidence  shows  that  prior  owners  made 
no  effort  to  claim  to  the  thirty-eij^t  perch  comer. 
The  court  stated  precisely  what  the  defendant  testified 
to  (eleventh  assignment)  and  the  remarks  with  respect 
to  Costenbader's  testimony  (twelfth  assignment)  is 
fairly  deducible  from  all  of  his  evidence.  The  fact  that 
the  testimony  of  Lafayette  Kem  was  not  read  to  the 
jury  did  not  prejudice  defendant's  case. 

The  court's  quotation  from  the  testimony  of  Mr. 
Tombler  with  reference  to  the  Hower  line  (fourteenth 
assignment)  was  warranted  by  the  testimony,  and  the 
instraction  with  respect  to  the  slight  variations  which 
come  from  an  old  fence  built  on  a  zigzag  line,  which 
might  cause  the  little  variations  between  the  fence 
north  and  south  side  of  the  road,  was  not  an  imposition 
on  the  defendant's  rights.  There  being  testimony  in  the 
case  that  a  monument  had  been  placed  on  the  public 
road  from  which  a  line  had  been  run  to  plaintiff's  prop- 
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erty,  the  eighth  point,  sixteenth  assignmient,  asking 
that  the  jury  be  instructed  that  the  median  line  would 
be  the  proper  line  on  which  to  measure,  was  properly 
denied. 

The  seventeenth  and  eighteenth  assignments  of  error 
complaining  of  the  manner  of  treating  Mr.  Hower's 
testimony,  giving  it  undue  prominence,  is  without  merit. 
The  same  observation  may  be  made  of  the  court's  state- 
ment with  respect  to  the  testimony  of  Frank  Esch  (nine- 
teenth assignment),  relative  to  the  concrete  post.  There 
was  nothing  in  Mr.  George's  acts  at  that  time  which 
would  be  conclusive  or  convincing  that  he  accepted  this 
concrete  post  location  as  being  the  line  of  his  property. 

Assignments  of  error  twentieth  to  twenty-eighth, 
inclusive,  treat  of  various  expressions  of  the  court  with 
respect  to  the  testimony  of  witnesses.  We  have  care- 
fully read  the  statements  complained  of  and  the  evi- 
dence in  connection  therewith,  and  the  assignments 
are  without  merit. 

The  court  throughout  its  charge  clearly  presented  the 
defendant's  theory  of  the  case,  and  only  endeavored  to 
outline  to  the  jury  the  issue  involved  and  the  material 
evidence  bearing  upon  it. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  aflSrmed. 


Wetherill  v.  The  Williamsburgh  City  Fire  Insurance 
Company,  Appellant. 

Insurance-'AiUamobiie  inmrance^PaU  of  car  through  open  elevator 
thaft—CoUisian. 

Where  an  automobile  is  driven  from  a  street  to  a  point  thirty  feet 
inside  of  a  building,  then  halted  and  afterwards  backed  into  an  open 
elevator  shaft  and  thus  precipitated  on  to  the.  ground  floor  below,  the 
owner  may  recover  damages  for  the  injuries  sustained  to  the  auto- 
mobile, und»  a  policy  of  insurance,  which  by  its  terms  b  ''extended  to 
cover  damages  to  the  automobile  and  equipment  herein  insured  caused 
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by  odlision  with  any  other  vehicle,  or  with  any  animal  or  object  or 
any  obstacle  placed  as  a  barrier;  or  in  entmng  or  leaving  any  building 
adjacent  to  any  roadway;  but  nothing  in  this  clause  shall  be  held  as 
making  this  company  liable  for  damages  caused  by  striking  any  portion 
of  the  gutter,  roadbed,  or  ditch,  or  by  striking  street  or  a  steam  rail- 
road rails  or  ties." 

Argued  Oct.  22, 1914.  Appeal,  No.  184,  Oct.  T.,  1914, 
by  defendant,  from  judgment  of  Municipal  Court  March 
T.,  1914,  No.  460,  for  plaintiff  on  case  tried  by  the  court 
without  a  jury  in  suit  of  John  Price  Wetherill,  Jr.,  et  al., 
trading  as  Gibbons- Wetherill  Service  Co.,  v.  The  Wil- 
liamsburgh  City  Fire  Ins.  Company.  Before  BiCB,  P. 
J.,  Orlady,  Hbad,  Kephabt  and  Tbbxlbb,  J  J.  Affirmed. 

Assumpsit  on  a  policy  of  automobile  insurance.  Be- 
fore BONNIWELL,  J. 

From  the  record  it  appeared  that  the  defendant  issued 
an  automobile  policy  in  the  amount  of  1600  to  the  plain- 
tiffs covering  a  Ford  automobile. 

The  circumstances  of  the  accident  are  stated  in  the 
opinion  of  the  Superior  Coiurt. 

The  court  ent^^  judgment  for  plaintiff  for  $174.25. 
Defendant  appealed. 

Error  assignsd  was  the  judgment  of  the  comrt. 

F.  R.  Shattueky  for  appellant,  cited:  Dougherty  v. 
Ins.  Co.  of  North  Ammca,  19  Pa.  Dist.  Rep.  547. 

S.  J.  Henderson,  for  appellee,  cited:  Bingell  v.  Royal 
Ins.  Co.,  240  Pa.  412;  Harris  v.  American  Casualty  Co., 
83  N.  J.  641. 

Opinion  by  Kephart,  J.,  February  24,  1915: 
The  plaintiffs  owned  an  automobile  and  the  chauffeur 
was  taking  it  into  a  garage  for  the  purpose  of  having 
some  r^Murs  made.    He  took  the  car  inside  the  building 
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a  distance  of  thirty  to  thirty-five  feet  from  the  entranoe, 
^en  he  stopped  to  speak  to  the  foreman.  The  car  was 
closed  and  it  was  somewhat  dark.  Intending  to  go  to 
the  second  story,  he  backed  the  car  into  the  open  area 
of  an  elevator  shaft  and  the  car  fell  to  the  ground 
floor  below.  The  right  of  the  plaintiffs  to  recover 
damages  to  the  automobile  from  this  fall  depends  upon 
the  construction  of  the  rider,  which  was  attached  to  the 
ori^nal  pcdicy  of  insurance.  It  reads  as  follows: 
"collision  'dakaoe  sustainibd'  clause 

'^In  consideration  of  $20.00,  Additional  Premium,  this 
policy  is  hereby  ^rtended  to  cover  damages  to  the 
autcmiobile  and  equipment  herein  insured  caused  by 
collision  with  any  other  vehicle  or  with  any  animal  or 
objecty  or  any  obstacle  placed  as  a  barrier;  or  in  enter- 
ing or  leaving  any  building  adjacent  to  any  roadway. 

"But  nothing  in  this  clause  shall  be  held  as  making 
this  company  liable  for  damages  caused  by  striking  any 
portion  of  tiie  gutter,  roadbed  or  ditch,  or  by  striking 
street  or  steam  railroad  rails  or  ties,  or  by  upset  unless 
the  upset  be  caused  by  such  a  collision  as  is  insured 
against  hereunder;  or  for  loss  or  damage  by  detention  or 
loss  of  use." 

The  defense  is  made  that  the  damage  was  not  covered 
by  the  terms  of  the  policy  or  its  reasonable  intendment, 
as  the  accident  was  not  the  result  of  a  collision,  and  that 
it  occurred  inside  of  a  building.  In  considmng  this 
rider,  effect  must  be  given  to  the  words  in  their  ordinary 
and  accepted  meaning,  when  used  independently,  also 
their  intended  meaning  when  used  in  connection  with  a 
writing,  even  if  such  intended  meaning  may  do  violence 
to  the  literal  d^oiition  of  the  word  as  used  independ- 
ently. In  the  policy  we  have  the  word  ''object,"  which 
.has  been  defined  as  ''anything,  whether  concrete  or 
imaginary,  that  may  be  perceived  and  apprehended  by 
the  mind,  that  of  which  the  imderstanding  has  knowl- 
edge." Vehicle,  animal,  obstacle  and  the  earth  are 
physical  objects.    Collision  has  been  defined  as  a  violent 
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contact,  a  striking  together.  In  the  second  paragraph 
of  this  rider  it  speaks  of  the  company  not  being  liable 
for  damage,  caused  by  striking  any  portion  of  the  gut- 
ter, etc.  The  policy  nowhere  refers  to  the  company 
being  liable  for  '^ striking"  anything,  unless  ''collision'' 
and  ''striking''  were  used  synonymously;  This  is  the 
sense  in  which  they  were  intended  to  be  used.  "Strik- 
ing" is  the  defendant's  own  definition  of  the  word  "colli- 
sion." There  is  no  ambiguity  in  the  contract,  nor  is 
there  a  "forced,  strained,  unusual  or  unnatural"  con- 
struction of  the  word  "collision,"  as  aided  by  the  policy, 
in  holding  that  it  covered  all  damages  caused  by  strik- 
ing an  object.  It  surely  cannot  be  urged  that  when  a 
body  is  hurled  through  the  air  and  it  hits  the  earth  that 
"striking"  is  not  the  accepted  word  to  designate  this 
contact.  In  Harris  v.  American  Casualty  Co.,  83 
N.  J.  L.  641  (1912);  86  AtL  194,  the  court  held  that  the 
words  "collision  with  an  object"  included  damages 
sustained  by  an  automobile  which  was  driven  through 
the  guard-rail  of  a  bridge  and  precipitated  into  the 
stream  below.  The  coiurt  say:  "Suppose  a  person 
driving  an  automobile  along  a  road  comes  to  a  place 
where  a  highway  bridge*  over  a  chasm  had  fallen  away 
and  the  machine  be  precipitated  to  the  ground  below, 
can  it  be  said  that  there  could  be  no  recovery  under 
such  a  policy  as  is  h^re  sued  upon  because  the  damage 
to  the  machine  was  caused  by  collision  with  the  flat 
earth,  instead  of  some  upright  or  perpendicular  object 
on  the  earth.  We  think  not.  To  hold  that  th^re 
could  be  no  recovery  imder  such  circmnstances  would 
be  to  misconstrue  the  terms  of  a  contract  concerning 
which  there  is  no  room  for  construction,  because  the 
meaning  is  perfectly  plain."  In  construing  a  clause 
similar  to  the  one  before  us,  it  was  held  in  Hardenbur^ 
V.  Employers'  Liability  Assur.  Corp.,  138  N.  Y.  Supp. 
662;  78  Misc.  105  (1912)  that,  where  an  automobile  was 
run  off  the  roadway  on  to  the  grass  strip  along  the 
road  and  thence  on  an  incline  for  150  feet  to  a  ditch. 
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in  endeavoring  to  return  to  the  road,  struck  the  shoulder 
of  the  roadbed,  there  was  a  collision.  Also,  in  Lepman 
V.  Employers'  Liability  Assur.  Corp.,  Ltd.,  of  London, 
170  HI.  App.  379  (1912),  the  insured  automobile  struck 
a  brick  wall  while  traveling  rapidly.  The  court  held 
that  the  automobile  was  in  collision  with  the  brick. 

As  to  the  second  phase  of  this  case,  what  meaning  can 
be  attributed  to  the  phrase  ^^on  entering  or  leaving  any 
building''?  Is  it  an  attempt  to  limit  the  general  mean- 
ing as  here  used  of  the  words  ^'collision  with  an  ob- 
ject," and  confine  it  to  collision  with  an  object  upon 
entering  or  leaving  a  building?  The  ^^rider"  reads: 
''Collision  with  any  .  •  •  •  object  ....  or  in  entering 
or  leaving  any  building.  .  •  ."  The  first  phrase,  stand- 
ing alone,  would  mean  an  object  anywhere,  unlimited  as 
to  place;  and  this  was  understood  by  the  insurer  when 
it  says:  ''nothing  in  this  clause  shall  be  held  as  making 
this  company  liable  for  damages  caused  by  striking 
(collision  widi)  any  portion  of  the  gutter,  roadbed  or 
ditch,  etc."  Is  it  not  a  fair  inference,  based  upon  their 
own  interpretation  and  coming  after  the  words  "enter- 
ing or  leaving  any  building,"  that  it  was  intended  to 
include  all  accidents  the  result  of  collision,  except  those 
especially  excepted;  and  is  it  not  another  fair  infer- 
ence, when  gutters,  roadbeds,  and  ditches  were  excepted, 
that  it  contemplated  a  liability  for  damages  caused  by 
striking  any  other  part  of  the  earth?  To  hold  that  the 
phrase  under  discussion  would  mean  collision  upon 
entering  or  leaving  a  building  and  not  while  inside  a 
building,  as  asked  by  the  appellant,  would  nullify  the 
intendment  of  this  policy.  The  disjunctive  "or"  pro- 
hibits such  thou^t.  Under  this  policy  the  insurer  is 
liable  for  striking  an  object  without  r^ard  to  the 
place  where  it  might  occur  and  it  is  liable  for  any  dam- 
age to  the  automobile  on  entering  or  leaving  the  build- 
ing from  accidents  not  caused  by  collision.  This,  we 
fed,  is  a  fair  interpretation  of  this  rider  and  the  policy. 
Should  it  be  considered  that  the  language  is  not  so 
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dear,  we  must  apply  the  rule  of  law  that  the  words 
used  in  a  policy  of  insurance  should  be  interpreted  most 
stron^y  in  favor  of  the  insured  where  there  is  doubt  as 
to  their  construction.  We  therefore  hold  that  the 
damage  from  the  accident  comes  within  the  terms  of  the 
policy  and  the  plaintiffs  were  entitled  to  recover. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed  at  the  cost  of  th^  appellant. 


Conmionwealth  ex  rel.  v.  Garard,  Appellant. 

PMic  officers — dmrdy  treasurers — Mingling  cf  road  funds  with 
generci  funds — Treaswrer  not  liable  for  acts  of  former  incumbents. 

1.  Where  road  funds  collected  by  virtue  of  the  acts  of  June  26, 1895, 
P.  L.  336,  and  May  11, 1909,  P.  L.  506,  have  been  mingled  with  general 
county  funds  in  such  a  way  that  the  road  funds  cannot  be  separated 
or  distinguished,  and  this  has  continued  during  a  period  of  nine  years 
through  the  administration  of  three  successive  boards  of  county  com- 
miaaoners,  three  county  treasurers  and  three  boards  of  county  auditors, 
and  all  accounts  have  been  duly  settled,  a  succeeding  county  treasurer 
who  had  no  part  in  such  minglbg  of  funds  cannot  be  held  liable  for 
thenr  misappropriation. 

2.  In  such  a  case  it  is  proper  for  the  treasurer  to  pay  warrants  issued 
by  the  county  coomiissbners  for  general  purposes,  out  of  any  fimds  in 
his  hands,  although  such  funds  in  the  aggregate  may  be  in  excess  of  the 
several  road  funds  previously  misappropriated. 

Argued  Oct.  6,  1914.  Appeal,  No.  66,  April  T.,  1915, 
by  defendant,  frcMn  order  of  C.  P.  Greene  Co.,  March  T., 
1914,  No.  152,  awarding  writ  of  mandamus  in  case 
of  Commonwealth  ex  rel.  T.  J.  Ross  and  Lisbon  Scott, 
Commissioners  of  the  County  of  Greene  and  State  of 
Pennsylvania,  v.  M.  E.  Gctrard,  Treasurer  of  Greene 
County.  Before  Rice,  P.  J.,  Oblady,  Head,  Hendeb- 
SON,  Kephabt  and  Trexlbb,  JJ.    Affirmed. 

Petition  for  mandamus. 
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Rttppel^  p.  J.,  specially  presiding,  filed  the  following 
opinion: 

On  Fdbruary  14,  1914,  the  commissioners  of  Greene 
coimty  presented  a  petition  to  the  court  ot  common 
pleas  setting  forth  that  they  had  issued  an  order  to 
James  L.  lams,  as  clerk  of  the  commissioners;  the  order 
was  drawn  on  M.  E.  Garard,  treasurer  of  the  county, 
and  that  said  treasurer  refused  to  pay  said  order  al- 
though he  had  in  his  hands  as  treasurer  at  the  time 
$48;216^  and  addng  for  a  writ  of  alternative  man- 
damus, etc.  On  February  20,  1914,  the  treasurer  filed 
a  return  to  the  alternative  writ  in  which  he  admits 
that  he  has  in  his  hands  the  sum  of  $48,216,  but  denies 
that  the  money  is  applicable  to  the  pajonent  of  the 
order  in  questicm,  and  avers  that  it  is  held  as  a  road 
fund  under  the  act  of  June  26,  1895,  and  its  supide- 
ments.  A  repEcation  and  rejoinder  having  been  filed, 
the  case  was  fully  argued  fco^  counsel,  and  from  the 
papers  and  admissicxis  or  statements  of  counsel,  the 
foUowii^  facts  appear: 

The  Act  of  June  26,  1895,  P.  L.  336  provides,  sec.  1, 
^'The  several  counties  of  this  commonwealdi  shall 
have  the  power  and  they  are  hereby  authorized,  when- 
ever the  commissioners  or  a  majority  of  them  shall, 
by  resolution  duly  adopted,  deem  it  expedient  so  to  do, 
and  upon  aj^xroval  ttereof  by  a  grand  jury  and  by 
the  court  of  quarter  sessions  as  hereinafter  provided, 
to  cause  any  particular  main  or  public  road  or  high- 
way or  section  thereof  in  such  county  to  be  improved 
under  the  provisions  of  this  act.'' 

The  second  section  provides  for  sarveys,  estimate  of 
cost  and  expense,  etc,  and  the  obtaining  of  the  approval 
of  the  grand  jury  and  the  court  of  quarter  sessions. 

Section  14  authorizes  the  commissioners  to  levy 
and  collect  an  annual  tax  not  acceding  two  mills  upon  the 
dollar  upon  all  real  and  personal  property  in  the  county 
for  the  purposes  mentioned  in  the  act. 

The  Act  of  April  22, 1905,  P.  L.  295,  is  an  amendment 
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to  the  act  of  1805,  particularly  authorizing  the  com- 
missioners to  originally  locate,  lay  out  and  establish 
new  roads,  etc.,  but  it  makes  no  change  in  the  act  of 
1895  bearing  upon  the  merits  of  this  case. 

During  the  argument  some  stress  was  placed  upon  the 
Act  of  May  11,  1909,  P.  L.  506,  but  I  think  that  act 
has  no  bearing  upon  the  questions  involved  in  this  case. 
That  seems  to  be  intended  to  apply  to  bridges,  timnels 
or  highways  within  or  connecting  cities,  boroughs  and 
townships.  At  any  rate,  it  does  not  introduce  any 
change  in  the  act  of  1895  as  applicable  to  the  ques- 
tions under  consideration  in  this  case. 

Pursuant  to  these  acts  of  assembly,  the  commis- 
sioners levied  an  annual  tax  of  one-half  mill  on  the 
dollar  for  the  years  1905  to  1909,  inclusive,  and  one  mill 
for  the  year  1910,  and  realized  from  this  assessment 
the  following  sums:  For  1905,  $12,022.75;  1906, 
$12,022.58;  1907,  $16,871.23;  1908,  $16,886.98;  1909, 
$16,917.87,  and  in  1910,  $40,240.75,  total,  $114,962.16. 

On  January  31,  1910,  the  county  commissioners 
adopted  the  following  resolution:  '^R^olved,  that  the 
county  commissioners  petition  the  court  under  the  Acts 
of  Assembly  of  1895  and  1909,  for  the  construction  of 
improved  county  roads  as  follows :''  Describing  two 
roads  each  of  three  miles  in  length,  ^'and  that  an  en- 
gineer be  employed  to  make  the  necessary  smrveys  and 
estimates,^'  etc. 

On  February  5,  1910,  the  conmiissioners  employed  a 
civil  engineer  who  prepared  maps,  plans,  etc.,  and  on 
February  14,  1910,  the  commissioners  presented  their 
petition  to  court  asking  for  the  approval  of  the  court 
and  grand  jury  as  required  by  the  act  of  assembly.  The 
court  directed  advertisement  to  be  made  as  required 
by  the  second  section  of  the  act  of  1895;  and  thereafter 
at  March  sessions,  1910,  the  matter  was  laid  before  the 
grand  jury,  but  disapproved  by  the  grand  jury.  No 
further  action  was  taken  by  the  commissioners,  court 
or  grand  jury.     The  county  auditors  audited  the  ao- 


Digitized  by 


Google 


CX)MMONWEALTH  v.  GARARD,  Appellant.        45 
42,  (1915).]  OiHnion  of  Court  below. 

counts  of  the  county  commissioners,  county  treasurer 
and  other  county  ofl^cers  in  each  of  the  years  1906  to 
1913,  inclusive,  for  the  preceding  years,  and  the  road 
fimd  raised  by  the  special  assessment  or  levied  under 
the  act  of  1895,  was  treated  as  part  of  the  general  fund 
of  the  county  with  no  particular  designation  as  road 
fund  or  other  special  fund.  But  the  county  auditors 
in  auditing  the  accounts  early  in  the  year  1914  made  a 
request  of  the  county  commissioners  as  follows: 

''For  purpose  of  classification  of  balance  in  hands  of 
county  treasurer,  report  as  follows: 

''  1.  Amount  of  taxes  levied  by  county  commissioners 
for  road  purposes,  in  years  1905  to  1913,  inclusive. 

''2.  Amoimt  of  expenditures  made  during  years  1905 
to  1913,  inclusive,  properly  chargeaUe  to  the  road 
fund. 

''3.  Commissioners  to  report  expenditures  for  1913,  so 
classified  as  to  show  whether  allowance  is  claimed  for 
such  expenditures  as  against  the  general  fund  or  the 
road  fimd." 

And  in  their  report  filed  April  4,  1914,  they  submit  a 
statement  as  follows: 

"Road  Fund 

"On  reference  to  the  several  auditors'  reports  for  the 
years  1905-1912,  inclusive,  we  find  that  road  taxes  were 
levied  by  the  county  commissioners,  and  collected  for 
the  years  1905  to  1910,  inclusive,  under  the  provisions 
of  the  Acts  of  Assembly  of  June  26,  1895,  P.  L.  336, 
and  May  11,  1909,  P.  L.  506,  and  their  supplements, 
and  the  same  so  reported  and  set  out  in  the  auditors' 
reports  for  said  years,  respectively,  as  follows:"  Then 
follows  a  statement  of  the  taxes  levied  each  year  with 
exonerations  and  expenses  of  engineer,  etc. 

''On  reference  to  the  auditors'  reports  for  the  years 
1905  to  1912,  inclusive,  we  do  not  find  that  road  funds 
and  general  funds  were  ever  set  out  separately  and 
balances  struck,  but  the  treasurer  in  each  case  charged 
generally  with  all  funds  remaining  in  his  hands  at  the 
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close  oi  the  fiscal  year,  irrespective  of  its  -origin.  We 
deem  it  best  that  funds  in  tlie  hands  of  the  treasurer 
be  properly  classified  and  have  therefore  set  the  same 
out  as  fdlows: 

Total  road  funds $114,962,16 

Expenditures  chargeable  to  same 135.21 

Balance  road  fund $114,826.96." 

Then  follows  the  statement  of  the  settlement  with  the 

county  treasurer  for  the  year  1913,  closing  with  this 

statement: 
^^Balance  in  hands  of  M.  E.  Garard,  Treasurer, 
on  First  Monday  of  January,  1914: 

General  fund  (road  funds,  etc.) $61,144.44 

Dog  tax  (sheep  fund,  etc) 1,683.71 

Total $62,828.16 

Balance  road  funds— unexpended $114,826.96 

Road  and  general  funds  in  treasurer's  hands 
First  Monday  of  January,  1914 $61,144.44 


Due  from  county  to  road  fund  Jan.  6,  1914.  .$63,682.61 
''We  find  and  therefore  r^>ort  herewith  that  there 
have  beai  expended  by  the  county  for  curr^it  expenses 
the  sum  of  $63,682.61  out  of  the  road  funds  levied  and 
collected  under  the  provisions  of  the  County  Roads  Act 
of  1896  and  1909  and  their  supplements.  There  does 
not  seem  to  have  been  any  disposition  on  the  part  of 
the  county  commissioners  or  county  treasurer  to  mis- 
appropriate any  of  these  funds.  Beddes,  it  is  not  possi- 
ble to  determine  to  what  extent  this  use  of  these  funds 
is  chargeable  to  those  officials  whose  accounts  are  now 
under  examination.  The  period  covered  by  the  levy  of 
this  tax  and  the  application  of  these  fuiuls,  embraces 
all  or  part  of  the  terms  of  office  of  the  present  and  two 
former  treasurers  and  boards  of  coimty  commissioners. 

''We  therefore  believe,  and  so  report,  that  imder  the 
circumstances  the  application  of  these  funds  in  ii» 
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maimer  above  described  is  to  be  treated  as  a  borrowing 
ffom  road  funds  to  this  extent,  and  temporary  applica- 
tion oi  these  fimds  to  the  cmrent  expenses  of  the 
comity.  The  acts  of  ass^nbly  mider  which  this  tax  was 
levied  clearly  set  forth  and  limit  the  use  to  which 
fmids  so  levied  and  collected  m^y  be  applied.  Its  use 
for  any  other  purpose  than  those  named  in  the  acts  is 
distinct^  forbidden. 

''We  therefore  find  and  r^>ort  herewith  that  there  have 
been  levied  and  collected  tmder  said  acts  of  1895  and 
1909  and  thebr  supplements,  road  taxes  to  the  amount  oi 
$114,962.16,  and  there  have  been  expended  of  these 
fmids  the  sum  of  $135^1,  leaving  an  imeaq)ended 
balance  of  road  funds  of  $114,826.95. 

''There  have  passed  throu^  the  hands  of  the  treasurer 
during  the  year  (and  he  probably  held  at  one  time) 
more  than  suflicient  funds  to  replace  all  of  said  funds. 
All  the  expenditures  allowed  in  the  report  herewith 
submitted  are  considered  ri^t  and  proper,  and  are 
aUowed  only  on  the  foregoing  theory  that  the  applica- 
tion of  this  fund  to  general  expenses  is  to  be  treated 
as  a  temporary  borrowing  from  the  road  fund  for  the 
use  of  the  general  fund,  though  we  do  not  conunend 
such  a  cause. 

"We  therefore  find  that  all  the  balance  in  the  hands  <A 
the  treasurer  on  January  5,  1914,  of  $61,144.44,  is  road 
funds  and  also  that  at  that  time  the  coimty  owed  the 
road  fund  the  further  sums  of  $53,682.51,  on  account 
of  road  funds  borrowed  temporarily  from  the  road 
fund  and  utilized  for  general  expenses. 

"This  auditors'  report  had  not  been  filed  when  these 
proceedings  were  begun;  however  the  time  for  appeal 
has  now  elapsed;  but  the  county  treasurer,  acting 
upon  the  beliirf  that  this  report  is  binding  upon  him, 
refused  to  honor  the  order  of  the  coimty  commission- 
ers, claiming  that  by  virtue  of  this  auditors'  report 
the  fund  in  his  hands  is  to  be  treated  simply  as  road 
funds,  and  therefore  not  applicable  to  the  general  in- 
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debtedness  of  the  county  and  not  available  for  pay- 
ment of  the  order  which  is  the  foundatioji  of  this  suit. 
The  county  commissioners  in  their  replication  take  two 
positions:  First,  that  the  levy  and  collection  of  the 
takes  known  as  road  funds  were  illegal  because  the 
commissioners  did  not  secure  the  approval  of  the  court 
and  grand  jury  before  making  the  levy.  Second,  that 
as  no  separate  account  was  kept  by  the  county  treasurer 
of  the  moneys  collected  for  road  funds,  but  that  the 
whole  was  treated  as  a  common  asset  of  the  county  and 
so  reported  by  the  county  auditors  each  year  that  it  has 
lost  its  identity  as  a  road  fund  and  has  become  part  of 
the  common  fund  of  the  county  to  be  used  for  any 
county  purposes. 

''The  first  position  I  regard  as  wholly  untenable. 
If  it  had  any  merit  it  could  only  be  invoked  by  the 
taxpayers  when  the  officer  undertook  to  make  the 
collection  of  the  taxes.  The  money  having  been  col- 
lected and  paid  into  the  county  treasury,  the  l^ality 
or  regularity  of  the  levy  and  assessment  cannot  now 
be  inquired  into.  Furthermore,  I  think  the  proceeding 
was  entirely  regular.  The  commissioners  were  not 
bound  to  submit  their  plans,  surveys,  estimates,  etc., 
before  having  a  fund  in  their  control,  and  it  was  per- 
fectly proper  for  the^i  to  first  seeing  a  fund  before 
asking  the  court  for  approval  of  certain  roads,  because 
the  amount  of  money  available  was  an  important 
factor  to  be  considered  by  the  court  and  the  grand  jury 
in  approving  or  disapproving  the  scheme  presented  by 
the  county  commissioners.  And  although  the  sections 
providing  for  the  adoption  of  certain  roads,  the  securing 
of  the  approval  of  the  court  and  grand  jury  and  the 
like,  precede  the  section  providing  for  the  raising  of  the 
fund,  yet  the  language  of  sec.  14  seems  to  imply  that  the 
first  duty  of  the  commissioners  under  this  act  is  to  levy 
and  collect  the  taxes.  The  language  being,  'the  said 
commissioners  ....  are  hereby  authorized  to  levy,  as- 
sess and  collect  an  annual  tax  of  not  more  than  two 


Digitized  by 


Google 


COMMONWEALTH  v.  GARARD,  AppeUant.         49 
42,  (1915).]  Opinion  of  Court  below. 

mills  upon  the  dollar  ....  for  the  purpose  of  acquiring 
and  securing  a  fimd  from  which  to  pay  all  costs  .... 
under  the  lyrovisions  of  the  act.' 

"The  other  question  is  more  serious.  Counsel  for  the 
county  treasurer  argue  that  this  fuad  having  been 
raised  for  a  special  purpose  cannot  be  diverted  to  any 
other  purpose,  and  cite  in  support  of  their  position: 
Reed  v.  California  Boro.  School  Dist.,  17  Pa.  Dist. 
Rep.  788;  Connor's  App.,  103  Pa.  356;  German  Twp. 
School  District  v.  Sangston,  74  Pa.  454;  Mason  v. 
Caflfrey,  9  Kulp,  414;  37  Cyc.  325;  ib.  1593;  27  Am.  & 
Eng.  Ikicyc.  of  Law,  867;  ib.  915.  As  to  this  generd 
principle  there  can  be  no  doubt.  The  trouble  con- 
fronting us  here  is  the  fact  that  this  fund  originated 
as  early  as  1905,  was  thrown  into  the  general  fund  of 
the  county  each  year  thereafter,  the  last  levy  and  as- 
sessment having  been  made  in  1910,  and  the  auditors 
for  each  of  those  years  as  well  as  the  two  succeeding 
years,  when  no  fiuilier  road  fund  was  collected  by  the 
county,  treated  this  fund  as  a  general  fimd,  available 
for  all  piurposes,  and  these  auditors'  repoHs  were  unap- 
pealed  from  and  no  earmarks  remained  by  which  any 
portion  of  the  fund  can  be  recognized  or  designated 
as  a  road  fimd  to  be  used  for  the  special  purpose  for 
which  it  was  collected.  Another  circumstance  which  is 
a  very  strong  argument  against  the  position  taken  by 
the  respondent  is  the  fact  that  we  have  now  the  third 
board  of  county  commissioners  and  the  third  inciunbent 
in  the  office  of  treasurer  since  this  fund  was  acquired, 
and  a  significant  fact  that  nine  years  have  elapsed  since 
the  collection  of  a  part  of  this  fund  and  yet  no  public 
roads  approved  as  county  roads  under  the  provisions  of 
the  act  of  assembly,  and  but  one  effort  to  obtain  the 
approval  of  the  grand  jury,  and  that  more  than  four 
years  ago.  What  is  to  become  of  this  fund  if  each  suc- 
ceeding grand  jury  upon  application  by  the  county 
commissioners  reuses  to  lend  its  approval  to  any  scheme 
submitted  by  the  coimty  officials?    The  county  com- 
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missioners  availing  themselves  of  the  information  con- 
tained in  the  auditors'  report  for  the  year  1912  had  a 
right  to  assume  that  the  balance  reported  was  available 
for  general  purposes,  and  had  a  right  in  the  levy  of 
taxeS;  in  the  expenditure  of  money  for  improvements 
and  the  like,  to  act  upon  the  theory  that  the  balance 
reported  by  the  county  auditors  was  at  their  disposal 
for  the  ben^t  of  the  public.  To  say  that  the  coimty 
auditors  of  the  treasurer  can  now  imdo  the  work  of  the 
several  boards  of  county  auditors  in  the  past  would  lead 
to  interminable  confusion  and  to  very  great  hardships, 
with  probably  no  beneficial  results  to  anyone. 

"The  Act  of  April  15,  1834,  sec.  37,  P.  L.  534,  pro- 
vides that  the  county  treasurer  shall  keep  account  of 
the  moneys  received  by  him  and  his  accounts  shall  be 
examined  by  the  county  commissioners  and  laid  before 
the  county  auditors  for  settlement.  And  sec.  38  pro- 
vides for  the  keeping  of  separate  accounts  by  the 
treasurer  of  certain  funds  belonging  to  the  conmion- 
wealth,  but  there  is  no  act  of  assembly  requuing  the 
treasurer  to  keep  separate  accounts  of  spedal  funds. 
This  is  a  matter  to  be  regulated  by  the  practice  of  the 
officers  of  each  county  according  to  any  system  they 
may  adopt,  and  while  it  would  be  prudent  for  the  of- 
ficials to  keep  separate  accounts  of  funds  like  that  in 
question  here,  yet  if  they  choose  not  to  preserve  any 
methodical  order  or  arrangement  as  the  acquisition  and 
distribution  of  special  funds,  but  permit  all  funds  to 
be  commingled  and  go  into  a  general  fund,  then  I 
think  it  must  be  treated  as  being  a  fund  available  for 
general  purposes  of  the  county  until  otherwise  applied 
by  the  officers  themselves  or  by  the  court  upon  proper 
application.  As  a  coimty  treasurer  cannot  succeed 
himself  in  the  office,  and  as  it  is  shown  here  that  we 
have  the  third  incumbent  in  the  office  since  this  fimd 
originated,  it  would  be  impossible  at  this  late  date  to 
form  a  separate  account  of  this  fund.  As  shown  by 
the  auditors'  report,  there  is  less  than  one-half  of  thue 
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amount  collected  for  this  special  purpose  now  in  the 
hands  of  the  treasurer.  Section  48  of  the  Act  of  April  15, 
1834,  P.  L.  545,  provides  that  the  auditors  'shall  audit, 
settle  and  adjust  the  accounts  of  the  conmiissioners, 
treasurer,  sheriff  and  coroner  of  the  county  and  make 
reports  Hiereof  to  the  court  of  common  pleas  of  such 
county  together  with  a  statement  of  the  balance  due 
from  or  to  such  commissioners,  treasurer,  sheriff  or 
coroner/  This  report  is  to  be  filed  among  the  records 
of  the  court  of  common  pleas,  and  from  it,  sec.  56  per- 
mitted an  appeal  by  the  commonwealth,  the  county, 
or  an  oflBcer  surcharged;  and  by  the  Act  of  June  12, 
1878,  P.  L.  208,  ten  or  more  taxpayers  ot  the  county 
are  permitted  to  take  an  appeal  in  behalf  of  the  coimty. 
No  appeal  being  taken  the  report  is  conclusive  upon  all 
persons  even  thou^  an  error  should  appear  on  the  face 
of  the  r^)ort:  Hutchinson  v.  Com.,  6  Pa.  124. 

''The  decision  of  this  tribunal  is  also  conclusive,  and 
cannot  be  inquired  into,  either  by  the  same  tribunal  at 
another  time,  or  by  a  court  of  law,  except  in  the.manner 
inx>vided,  upon  an  appeal  by  the  county  or  the  officer. 
A  long  line  of  decisions  has  set  this  point  at  rest:  Black- 
more  v.  County  of  Allegheny,  51  Pa.  160.  See  also 
Northampton  County  v.  Herman,  119  Pa.  373;  West- 
moreland County  V.  Usher,  172  Pa.  317. 

"But  if  the  auditors  who  made  the  report  may  not 
review  and  alter  it,  much  less  may  a  subsequent  board. 
One  auditor  is  elected  every  year,  and  each  year  the 
board,  as  constituted  by  the  fresh  recruit,  is  to  audit 
the  accounts  of  officers  for  the  year  immediately  pre- 
ceding. This  is  the  extent  of  their  jurisdiction  as 
defined  by  law,  and  no  agreements  of  the  commissioners 
can  enlarge  it.  If  the  annual  board  may  reopen  the 
accounts  of  two  years  past,  they  may  on  the  same 
ininciple  go  back  twenty,  and  the  next  board  may  upset 
their  doings,  and  thus  interminable  confusion  be  in- 
troduced in  place  of  the  statutory  i^tem:  Northampton 
Coun^  v.  Yohe,  24  Pa.  305. 
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^'  This  same  rule  has  been  applied  to  township  auditors. 

''The  auditors  of  1831  had  no  authority,  under  the 
acts  of  assembly  passed  in  this  behalf,  to  examine  and 
pass  upon  the  plaintiff's  claims.  Their  business  was  to 
examine  and  settle  the  accounts  of  the  supervisors  for 
the  year  which  had  just  expired.  The  plaintiff's  claims 
had  been  examined  and  adjusted  by  the  auditors  duly 
appointed  for  that  purpose,  in  the  years  in  which  they 
acrrued;  and  no  board  of  auditors  appointed  for  any 
subsequent  year  could  take  cognizance  of  them  for  any 
purpose,  either  for  renewing  or  avoiding  them:  Leasure 
V.  Mahoning  Twp.,  8  Watts,  561;  Northumberiand 
Ck)unty  v.  Bloom,  3  W.  &  S.  642;  Porter  v.  School 
Directors,  18  Pa.  144. 

''True  an  appeal  may  be  allowed  nunc  pro  tunc  upon 
an  all^ation  of  fraud:  Zeigler's  Petition,  207  Pa.  131  j 
Fayette  County  Auditors,  30  Pa.  C.  C.  Rep.  333.  But 
in  this  case  there  is  neither  allegation  of  fraud  nor  an 
application  for  an  appeal.  In  order  to  secure  the  benefit 
of  the  road  fund  imder  the  act  of  1896  the  provisions 
of  that  act  must  be  complied  with:  Middletown  Road, 
15  Pa.  Superior  Ct.  167;  Gloman  v.  Finn,  16  Pa.  Dist. 
Rep.  727;  Lemoyne  v.  Washington  County,  213  Pa. 
123. 

"Strictly  speaking,  the  road  fund  remaining  unexr 
expended  belongs  to  the  taxpayers  and  should  be  re- 
funded to  them,  and  they  are  the  only  persons  who  have 
a  right  to  complain  of  the  failure  to  expend  this  money. 
But  th^r  are  not  complaining;  they  are  not  asking  for  a 
return  of  the  fund,  and  if  they  were,  the  long  time  that 
has  been  permitted  to  elapse  since  payment  of  the 
money,  and  the  several  auditors'  reports  confirming  the 
countjr's  right  to  the  fund,  would  be  an  insuperable 
barrier  to  their  claim.    What  then  becomes  of  the  fimd? 

"In  Field  v.  Stroube,  103  Ky.  114,  and  Whaley  v. 
Com.,  110  Ky.  164,  cited  by  petitioner's  counsel,  it  is 
held  that  a  surplus  fund  remaining  after  the  purpose 
for  which  a  particular  levy  was  miade  has  been  accom- 
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plished  may  be  appropriated  by  the  county  for  general 
purposes.  In  this  case  the  auditors'  report  of  1914 
at  most  treats  the  fund  as  constituting  a  debt  which 
the  county  owes,  and  if  this  be  true,  it  cannot  be  said 
to  have  superior  merit  to  other  claims  against  the 
county,  and  therefore  it  must  be  treated  in  the  light  of 
the  auditors'  report  as  a  common  debt,  and  its  pay- 
ment enforced  in  the  same  way.  Should  there  be  a 
desire  for  public  roads  under  the  act  of  1895  and  as 
amended  by  the  act  of  1905,  the  court  upon  petition 
of  the  commissioners  or  of  taxpayers  would  have  au- 
thority to  provide  by  a  special  order  for  the  applica- 
tion of  funds  out  of  the  common  funds  of  the  county 
to  pay  for  such  roads. 

''In  this  case  the  treasurer  seems  to  have  acted  in  good 
faith,  and  upon  the  belief  that  the  report  of  the  county 
auditors  prevented  the  payment  of  the  order  issued  by 
the  county  commissioners,  and  therefore  I  do  not  think 
he  ought  to  be  made  personally  to  pay  the  costs,  and 
I  enter  the  following  decree: 

"And  now,  June  10,  1914,  this  cause  came  on  to  be 
heard  and  was  argued  by  counsel,  whereupon,  upon  due 
consideration  it  is  ordered,  adjudged  and  decreed  that 
the  defendants'  return  to  the  alternative  writ  of  man- 
damus heretofore  issued  was  held  insufficient;  and  it  is 
furtiber  ordered,  adjudged  and  decreed  that  a  peremptory 
writ  of  mandamus  be  issued: — the  costs  of  this  proceed- 
ing to  be  paid  by  the  county  of  Greene." 

Error  assigned  was  the  order  of  the  court,  quoting  it. 

F.  W.  Downey,  with  him  J.  R.  Scott,  for  appellant. — 
The  road  funds  cannot  be  diverted  to  general  purposes: 
Gaman  Twp.  School  Dist.  v.  Sangston,  74  Pa.  454. 

The  treasurer  must  not  pay  out  moneys  for  any  other 
purpose  than  that  for  which  such  moneys  have  been 
collected,  whether  such  moneys  were  in  his  hands  gen- 
erally or  not:  Bechtel  v.  Fry,  217  Pa.  591;  Ck)m.  ex  rel. 
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V.  Moore^  20  Pa.  Dist  Rep.  147;  Loucks  v.  Thompson, 
11  Pa.  Dist.  Rep.  563;  Com.  v.  Philadelphia  Comity 
Commissioners;  2  Wharton,  286. 

Bmrden  is  upon  plaintiffs  to  show  a  clear  legal  right 
in  themselves  and  a  corresponding  duty  upon  the  de- 
fendant: Com.  ex  rel.  v.  Kessler,  222  Pa.  32;  Mercur 
V.  Media  Electric  Light,  etc.,  Co.,  19  Pa.  Superior  Ct. 
510;  James  v.  Bucks  County  Commissioners,  13  Pa. 
72. 

Cha8.  H.  King^  for  appellees. — ^The  road  fimd  by 
reason  of  the  county  auditor's  reports,  lost  its  identity 
and  became  so  mingled  with  the  general  or  current 
expense  fund  that  it  has  become  in  effect  a  general 
or  current  expense  fund:  Westmoreland  County  v. 
Fisher,  172  Pa.  317;  Schuylkill  County  v.  Boyer,  126 
Pa.  226;  Northampton  County  v.  Herman,  110  Pa. 
373;  Blackmore  v.  All^eny  County,  51  Pa.  160; 
Fayette  County  Auditors,  30  Pa.  C.  C.  Rep.  333; 
Zeiglier's  Petition,  207  Pa.  131. 

Opinion  by  Orladt,  J.,  May  14,  1915: 

The  validity  of  the  decree  entered  by  the  court  below 
depaids  upon  the  answer  to  the  single  question, — ^were 
the  funds  in  the  coimty  treasury  applicable  to  the  pay- 
ment of  the  order  issued  against  them  by  the  county 
comnussioners?  If  this  order  is  vaUd  the  treasurer  is 
fully  protected  in  paying  it,  and  the  complications  in  the 
county  funds  that  were  created  by  former  officials 
cannot  be  charged  against  his  official  administration. 
The  taxes  collected  by  virtue  of  the  Acts  of  June  26, 
1895,  P.  L.  336,  and  May  11,  1909,  P.  L.  506,  for  the 
purpose  of  seeming  a  fund  to  be  applied  in  locating, 
opening,  widening,  etc.,  roads  and  highways,  were  in- 
tended by  the  legislatiure  to  be  used  and  expended  for 
the  purposes  indicated  in  the  statutes,  and  there  was 
the  special  prohibition  that  they  were  not  to  be  used 
or  expended  for  any  other  purpose  than  the  ones  named. 
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We  have  no  doubt  of  the  right  of  the  comissionen  to 
levy  and  collect  the  taxes  in  question.  The  trouble  is 
caused  by  the  management  of  the  county  afifairs  by  its 
fonner  officials^  who  ignored  the  plain  mandate  of  the 
statutes  for  so  long  a  time,  and  minted  its  special 
funds  in  such  an  unauthorized  manner  that  it  is  not 
now  possible  to  separate  them  into  a  proper  schedule. 
Ihe  inexcusable  mistakes  in  handling  this  special  fimd 
were  committed  by  officials  who  are  now  beyond  l^al. 
liability.  The  tax  raised  in  1905  was  $12,022.75,— in  1906, 
$12,022.58,— in  1907,  $16,871.23,— in  1908,  $16,886.98,— 
in  1909,  $16,917.87,  and  in  1910,  $40,240.75.  Each  of 
these  sums  was  treated  by  the  county  commissioners, 
county  treasurers  and  county  auditors  as  general,  and 
not  special  funds,  and  they  were  minted  with  the 
other  coimty  funds  in  such  a  way  that  the  road  fund — 
as  a  special  fund — ^was  ignored  and  its  identity  is  now 
lost. 

From  1906  to  1913,  inclusive,  this  system  of  payment 
and  audit  was  followed,  though  no  road  tax  has  been 
collected  since  1910.  The  aggregate  of  the  road  fund 
was  $114,826.95,  which  was  subjected  to  a  proper 
credit  of  but  $135.21,  and  the  balance  of  that  fimd  was 
treated  as  available  for  general  purposes,  and  was  so 
used.  It  is  not  possible  at  this  late  date  to  fix  any 
amount  of  the  present  fimds,  as  having  been  collected 
in  any  year  as  the  road  tax  raised  and  unexpended  as 
a  special  tax  fund.  Nine  years  have  passed  since  a  part 
of  this  road  tax  was  collected,  the  finances  of  the  county 
have  been  administered  during  that  period  by  three 
separate  several  boards  of  conmiisdoners,  three  county 
treasurers  have  disbursed  the  general  funds  of  the  county, 
three  boards  of  county  auditors  have  approved  the  dis- 
burs^nents  as  made,  and  all  the  accounts  and  audits 
have  been  settled  by  formal  ord^  of  the  court.  No 
appeal  was  taken  from  any  of  these  audits,  which  when 
duly  confirmed  became  conclusive  of  the  matters  therein 
eontained  on  all  parties. 


Digitized  by 


Google 


66        COMMONWEALTH  v.  GARARD,  Appellant. 

Opinion  of  the  Court.  [60  Pa.  Superior  Ct. 

But  one  attempt  was  made  to  apply  the  road  fund 
to  the  purpose  for  which  it  was  intended  by  the  statutes, 
and  tha^t  failed  more  than  four  years  ago. 

The  last  auditors'  report  shows  that  on  January  5, 
1914,  there  was  but  $53,682.51  of  every  kind  of  fund  in 
the  coimty  treasury,  and  as  stated  above,  no  road  tax 
has  been  collected  since  1910,  so  that  there  is  now  no 
way  of  identifying  any  part  of  the  present  funds  as  be- 
longing to,  or  coming  from  a  road  tax  levied  and  col- 
lected in  any  of  the  years  from  1905  to  1910,  inclusive.. 

The  road  tax  fund  having  lost  its  identity,  it  cannot 
now  be  treated  as  a  special  road  tax  fund.  It  would  be 
unwarranted  in  law  or  equity  to  hold  the,  present  county 
treasurer  responsible  for  the  errors  or  blimders  of  county 
officials  which  were  committed  during  administrations 
of  which  he  was  not  a  part,  and  in  which  he  had  no 
voice  in  controlling  its  management. 

The  exhaustive  opinion  of  Rupple,  J.  (S.  P.),  so 
clearly  demonstrates  the  conclusion  he  reached,  that  it  is 
not  necessary  to  add  further  to  it. 

The  decree  is  affirmed. 


Blaker  v.  Philadelphia  Electric  Company,  Appellant. 

Negligence — Master  and  servant— Scope  of  employmeni—Auiomobile. 

lu  an  action  by  a  father  against  a  corporation  owning  an  automobile 
to  recover  damages  for  the  death  of  a  child  and  injuries  to  two  others 
caused  by  the  negligent  act  of  the  defendant's  chauffeur/ the  question 
as  to  whether  the  accident  happened  while  the  chauffeur  is  acting 
within  the  scope  of  his  employment  is  for  the  jury,  and  a  verdict  and 
judgm^it  for  plaintiff  will  be  sustained  where  it  appears  from  the  un- 
contradicted testimony  that  the  chauffeur  was  in  the  continuous 
employment  of  defendant,  that  prior  to  the  accident  he  had  started 
to  return  to  the  defendant's  garage,  that  on  his  way  he  was  compelled 
to  stop  to  change  his  tire  in  the  rain,  that  his  clothes  became  wet, 
that  instead  of  returning  to  the  garage  immediately,  he  drove  the 
machine  to  his  home  in  another  part  of  the  city,  had  his  sup|^,  changed 
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his  clothes,  and  started  to  return  to  the  garage  where  he  had  work  to 
do  preparatory  to  his  employment  in  the  morning,  that  on  returning  to 
the  garage  he  went  out  of  his  way  seyerai  blocks  to  get  some  cigars, 
and  while  on  this  mission  struck  the  children. 

Argued  Oct.  21,  1914.  Appeals,  Nos.  105  and  106, 
Oct.  T.,  1914,  by  defendant,  from  judgments  of  C.  P. 
No.  2,  Phila.  Co.,  Sept.  T.,  1913,  Nos.  5,898,  and  599 
in  cases  of  Alton  T.  Blaker  et  al.  v.  Philadelphia  Elec* 
trie  Company.  Before  Rice,  P.  J.,  Oblady,  Head, 
Eephabt  and  Trexler,  JJ.    Affinned. 

Trespass  to  recover  dainages  for  the  death  of  one  of 
plaintiff's  children  and  injiuies  to  two  others.  Before 
Barbatt,  J. 

The  circumstances  of  the  accident  are  stated  in  the 
opinion  of  the  Superior  Court. 

Verdict  and  judgment  for  plaintiff  for  Alton  T. 
Blaker  $1,000,  and  for  the  two  injured  children  $25.00 
and  $65.00,  respectively.    Defendant  appealed. 

Error  assigned  was  in  refusing  binding  instructions  for 
defendant. 

R.  Stuart  Smith,  with  him  Charles  E.  Morgan,  for 
appellant. — ^No  inference  can  be  drawn  from  the  fact  of 
ownership,  or  from  the  further  fact  of  general  employ- 
menty  sufficient  to  support  a  recovery,  without  affirma- 
tive proof  either  of  the  fact  or  of  circumstances  justifying 
the  inference  of  the  fact,  that  the  accident  occurred  while 
the  automobile  was  being  used  about  the  business  of  the 
defendant:  Lotz  v.  Hanlon,  217  Pa.  339;  Sarver  v. 
Mitchell,  35  Pist.  Superior  Ct.  69;  Curran  v.  Lorch,  243 
Pa.  247;  Quigley  v.  Thompson,  211  Pa.  107;  Durham 
V.  Strauss,  38  Pa.  Superior  Ct.  620. 

That  there  was  not  a  mere  deviation  in  route  seems 
<]uite  plain.  It  was  a  departure  from  the  business  of 
"Oyb  company  occmring  in  a  part  of  the  city  distinctly 
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different  from  the  locality  where  he  had  been  anployed 
during  the  day,  and  Yrh&re  he  had  no  work  to  do  for 
the  defendant,  and  occupying  a  considerable  sps/ce  of 
time:  Patterson  v.  Kates,  152  Fed.  Repr.  481;  Danforth 
V.  Fisher,  75  N.  H.  Ill;  Colwell  v.  ^tna  Bottle  & 
Stopper  Co.,  33  R.  I.  531;  Northup  v.  Robinson,  33 
R.  I.  496;  Symmgton  v.  Sipes,  121  Md.  313. 

Francis  M.  McAdams,  with  him  WiUiam  H.  TFtZaon, 
for  appellee,  cited:  Witte  v.  Mitchell-Lewis  Motor  C5o., 
244  Pa.  172;  Marcus  v.  Gimble  Bros.,  231  Pa.  200; 
Guinney  v.  Hand,  153  Pa.  404;  Brennan  v.  Merchant 
&  Co.,  205  Pa.  258;  McDonald  v.  Ellsworth  Collieries 
Co.,  234  Pa.  254;  Ley  v.  Henry,  60  Pa.  Superior  Ct  591. 

Opinion  by  Kephart,  J.,  February  24, 1916: 
The  plaintiff  seeks  to  recover  damages  for  the  death 
of  his  son  and  for  injuries  to  two  of  his  other  children, 
all  minors,  caused  by  an  automobile.  The  chauffeur, 
who  was  driving  the  car  that  caused  the  injury,  was 
r^ularly  employed  by  the  defendant.  On  the  day  of  the 
accident,  after  executing  various  orders  given,  he  was  re- 
turning at  six  o'clock  from  Columbia  avenue  to  the  garage, 
where  the  car  was  kept  located  between  twenty-seventh 
and  twenty-eighth  streets,  north  of  Girard  avenue.  When 
turning  on  to  Girard  avenue  from  seventeenth  street  he 
stopped  his  car  to  repair  a  punctured  tire,  and  while  he 
was  working  it  was  raining.  What  followed,  important  to 
the  case,  may  be  stated  in  the  language  of  the  chauffeur: 
''Then  I  started  to  go  back  to  the  garage.  My  clothes 
were  all  wet  from  changing  the  tire  in  the  rain,  and  I 
hadn't  had  no  dinner,  and  I  knew  if  I  went  into  the 
garage  then  I  would  have  to  be  there  for  an  hour  or  an 
hour  and  a  half  or  two  hours  to  straighten  my  tires 
up,  so  I  thought  I  would  go  out  home  and  put  dry 
clothes  on  and  get  supper  before  I  done  that  work.'' 
In  going  to  his  home  in  West  Philadelphia  he  passed 
within  two  or  three  squares  of  the  garage  and  con- 
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tinued  some  twenty-five  squares  beyond  it.  After  he 
had  changed  his  clothmg  and  eaten  his  supper,  he 
started  back  to  the  garage.  While  returning  he  went 
out  of  his  direct  way  several  blocks  to  get  some  cigars. 
In  turning  a  comer  while  on  this  mission  he  struck  the 
three  boys. 

Was  the  servant  ^igaged  in  his  master's  business  or 
was  the  trip  to  his  home,  for  the  purpose  as  stated, 
within  the  scope  of  his  employment;  or  was  it  for  his 
own  personal  convenience  and  comfort?  If  the  trip 
was  within  the  scope  of  his  employment,  the  return  was 
likewise.  It  is  essential  to  a  recovery  in  this  case  that 
it  be  made  to  appear  that  the  accident,  in  which  the 
plaintiff's  sons  were  injured,  occurred  while  the  parson 
in  charge  of  the  automobile  was  using  it  in  the  course 
of  his  employment  and  on  his  master's  business:  Lotz 
V.  Hanlon,  217  Pa.  339;  Curran  v.  Lorch,  243  Pa.  247. 
The  test  of  all  cases  like  the  present  one  is  the  scope  of 
the  servant's  employment.  If  the  accident  occurred 
within  the  general  scope  of  this  authority,  the  presence 
or  absence  of  direct  authority  does  not  affect  the  mas- 
ter's liability  to  the  injured  parties:  Marcus  v.  Gimbel, 
231  Pa.  200.  Or  if  the  act  be  done  within  the  apparent 
scope  of  the  authority  of  the  servant  yet  is  done  in 
violation  of  the  master's  instructions,  this  would  not 
rdieve  the  master  from  liability:  Moon  v.  Matthews, 
227  Pa.  488;  McClung  v.  Dearbome,  134  Pa.  396. 

The  servant  was  in  continuous  employment  from 
seven  o'clock  in  the  morning  until  he  finished  his  work 
at  the  garage  after  supper.  His  duties  were  general  and 
included  not  only  obedience  to  his  master's  directions 
but  the  supervision  of  the  car,  to  keep  the  car,  as  such, 
m  running  order.  This  ntiay  be  taken  from  the  chauf- 
feur's description  of  what  he  was  doing  during  the  day 
and  what  he  was  required  to  do  in  the  evening  after 
supper.  But  while  the  chauffeur  or  servant  was  on  duty 
from  seven  o'clock  in  the  morning  until  ten  or  eleven 
o'dock  in  the  evening,  and  was,  during  all  of  that  time, 
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under  the  pay  of  the  master^  there  may  have  been  inter- 
vals of  time  within  which  the  master  would  have  no 
immediate  use  for  his  car.  It  does  not  follow  from  the 
fact  of  continuous  employment,  that  during  the  period 
of  time  the  car  was  not  used  by  the  master  the  servant 
would  be  privileged  to  take  the  car,  go  upon  some 
journey  for  his  own  purposes,  and  the  master  be  re- 
sponsible f or  n^ligent  operation  of  the  car.  During  tiiis 
time  he  was  thus  using  the  car  the  relation  of  master 
and  servant  as  to  such  use  was  suspended.  It  is  an 
independent  act  on  the  part  of  the  chauffeur  as  a  serv- 
ant and  the  master  would  not  be  liable  for  his  twt 
contmiitted  while  thus  engaged:  Lotz  v.  Hanlon,  supra; 
Durham  v.  Strauss,  38  Pa.  Superior  C5t,  620.  The 
expression  "in  the  course  of  his  employment,"  as  used 
in  the  law  of  master  and  servant,  means  ''while  engaged 
in  the  service  of  the  master"  and  is  not  synonymous 
with  "during  the  period  covered  by  his  employment:" 
Slater  v.  Advance  Thresher  Co.  (Minn.),  97  Minnesota, 
305,  107  N.  W.  Repr.  133.  If  this  case  rested  upon  the 
fact  of  so-called  continuous  employment,  when  the  car 
was  taken  to  West  Philadelphia  for  the  purposes  as  herein 
indicated  and  these  purposes  were  not  within  the  scope 
of  the  servant's  employment,  the  defendant  would  have 
a  complete  defense  to  this  cause  of  action  and  its  motion 
for  a  judgment  n.  o.  v.  would  have  been  promptly  sus- 
tained: Curran  v.  Lorch,  supra.  To  sustain  a  contrary 
doctrine,  and  hold  that  a.s  between  the  master  and  the 
person  injured  the  master  should  be  held  responsible  no 
matter  what  the  nature  of  the  servant's  journey  might 
have  been,  would  be  to  hold  the  master  as  an  insurer 
against  any  of  the  acts  of  the  servant  while  he  was  in 
physical  control  of  and  engaged  in  driving  the  car. 
The  servant,  in  going  for  his  meals  with  his  master's 
car,  would  not  be  within  the  scope  of  his  employment, 
imless  it  was  done  under  a  contract  of  hiring,  the  usage 
of  which  or  the  terms  of  which  permit  the  servant  to 
discharge  his  duties  on  such  terms  as  suited  his  conr 
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venience,  or  the  master,  with  full  knowledge,  acquiesced 
in  the  use  of  the  car  for  this  purpose  (or  the  master 
consented  to  the  use  of  the  machine  to  facilitate  his 
labors  in  fiu1;herance  of  the  defendant's  interests: 
Steffen  v.  McNaughton,  142  Wisconsin,  49)  so  that  the 
jury  might  reasonably  consider  that  it  was  a  normal 
use  of  the  car  and  contemplated  as  being  a  part  of  the 
compensation  for  the  employment,  therefore  done  within 
its  scope;  or  the  contract  provided  that  meals  should  be 
furnished  by  the  master. 

In  determining  the  scope  of  employment;  each  case 
must,  to  a  great  extent,  stand  upon  its  individual  facts 
and  where  the  evidence  is  such  that  an  inference  of 
employment  ntiay  be  drawn  from  it,  the  case  is  for  the 
jury.  ''For  all  acts  done  by  the  servant  in  obedience  to 
the  express  orders  or  directions  of  the  master,  or  in  the 
execution  of  the  master's  business,  within  the  scope  <rf 
his  employment,  and  for  acts  in  any  sense  warranted  by 
the  express  or  implied  authority  conferred  upon  him, 
considering, the  nature  of  the  services  required,  the  in^ 
structions  given,  and  the  circumstances  under  which  the 
act  is  done,  the  master  is  responsible:  Stone  v.  Hills, 
45  Connecticut,  44:"  Ritchie  v.  Waller,  63  Connecticut, 
155. 

The  servant  stated  that  it  was  necessary  fcur  him  to 
go  back  to  the  garage  to  repair  the  car  so,  as  we  may 
reasonably  infer,  that  it  might  be  ready  for  the  master's 
use  the  next  day.  It  was  seven  o'clock  in  the  evening 
when .  he  had  finished  repairing  his  second  puncture 
during  the  day.  His  clothing  became  wet  from  the 
rain  while  engaged  in  his  master's  business.  To  enable 
the  chauffeur  to  properly  attend  to  the  duties  of  his 
master  he  must  be  in  fit  physical  condition  to  perform 
his  services.  This  condition  of  the  servant  is  of  as  much 
<x>nc^ii*to  the  mast^  and  is  as  much  related  to  the 
business  of  his  employment  a3  is  the  repair  of  the  car. 
If,  in  the  service  of  the  master,  the  servant,  from  the 
h^pening  of  an  unexpected  event  caused  by  the  opera- 
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tion  of  the  car^  is  injured  or  placed  in  a  position  that 
sickness  may  result,  in  order  to  further  continue  his 
master's  business,  the  use  of  the  car  in  relief  of  that 
condition,  that  his  master's  business  may  be  facilitated, 
is  such  an  act  arising  from  emergency  from  which  scope 
of  employment  might  be  presumed.  In  the  case  at  bar, 
for  many  reasons  it  was  highly  desirable  that  he  should 
have  his  clothing  changed.  He  was  expected  to  be 
present  at  his  work  promptly  in  the  morning.  Time 
was  therefore  unportant.  The  master  would  not  ex- 
pect him  to  continue  his  work  in  the  condition  he  has 
brought  about,  and  the  quickest  and  most  expeditious 
way  to  relieve  himself  would  be  the  one  the  chauffeur 
naturally  took.  When  he  went  to  change  his  clothing  it 
was  as  much  for  the  master's  benefit  as  it  was  for  the 
convenience  of  the  servant.  This,  coupled  with  the  fact 
that  his  duties  required  him  to  have  the  car  ready  for 
use  that  night,  or  his  continuous  employment,  were  facts 
fairly  to  be  submitted  to  the  jury  from  which  the  infer- 
ence might  be  drawn  that  the  work  was  for  the  master's 
benefit.  ^'Where  a  servant  is  allowed  by  his  master  to 
combine  his  own  business  with  that  of  the  master  or 
even  to  attend  to  both  at  substantially  the  same  tune, 
and  the  third  person  is  injured  by  his  negligence,  the 
master  will  be  responsible  unless  it  clearly  appears  that 
the  servant  could  not  have  been  directly  or  indirectly 
serving  the  master  in  doing  the  act,  the  negligent  pet- 
formance  of  which  caused  the  injury:"  Ck)rper  Brewing 
and  Malti^  Co.  v.  Huggins,  96  111.  App.  144.  We 
cannot  construe  an  act  merely  incidental  to  the  master's 
business  and  not  necessarily,  at  the  time,  connected 
with  it,  as  having  the  effect  of  creating  this  double 
relationship,  where  the  business  is  prinmrily,  in  fact 
almost  exclusively,  the  servant's  business.  In  Lotz  v. 
Hanlon,  supra,  cited  by  the  appellant,  Quigley  v. 
Thompson,  211  Pa.  107,  and  Dxu*ham  v.  Strauss,  supra, 
the  facts  were  much  different  from  those  upon  which 
this  decision  is  predicated.    In  Lotz  v.  Hanlon,  Baprs^ 
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the  purpose  of  that  journey  was  not  within  the  scope 
of  the  master's  business;  it  was  a  pleasure  trip  to  which 
the  securing  of  the  spark  plugs  was  merely  incidental. 
If  there  had  been  evidence  that  it  was  part  of  the  duty 
of  the  servant  to  secure  the  sparic  plugs,  and  the  secur- 
mg  of  them  was  a  necessary  part  of  the  trip,  these 
facts  would  be  more  like  the  facts  in  the  case  at  bar. 
A  careful  reading  of  that  case  convinces  us  there  is  a 
marked  difference  betwe^i  the  facts  there  presented  and 
those  upon  which  this  case  rests. 

We  need  not  dwell  upon  the  dight  deviaticm  which 
was  made  on  the  return  trip  to  get  the  cigars.  This, 
under  the  auth9rity  of  Witte  v.  Motor  C5o.,  244  Pa.  172, 
would  not  relieve  the  master.  The  trip  past  the  garage 
to  the  house  in  West  Philadelphia,  if  there  were  no 
other  cbcumstances  involved,  could  be  scarcely  minr 
imized  into  a  deviation.  It  would  be  an  entire  depart- 
ure and  an  independent  journey.  ''Not  every  deviation 
of  the  servant  from  the  strict  execution  of  his  duty,  nor 
every  disregard  of  particular  instructions,  will  be  such 
an  interruption  of  the  course  of  the  master's  busi- 
ness •  ...  so  that  the  servant  may  be  said  to  be  'cm  a 
frolic  of  his  own,'  the  master  is  no  longer  answerable 
for  his  servant's  conduct:  Pol.  Torts,  page  76.  In  cases 
of  deviation  the  authorities  are  clearly  to  the  effect 
that  a  mere  deviation  by  the  servant  from  the  strict 
course  of  his  duty,  even  for  a  purpose  of  his  own,  will 
not  be  such  a  deviation  from  the  master's  business  as 
to  relieve  him  from  responsibility: "  Ritchie  v.  Waller, 
63  Conn.  156. 

The  assignment  of  error  is  overruled  and  the  judg- 
ment aflSrmed  at  the  cost  of  the  appellant. 
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A-  H.  Meyer  Company  v.  Segal,  Appellant. 

Affidavit  cf  dtfense — Pradice  C.  P. — Pwrchase  of  beer. 
In  an  action  for  beer  sold  and  ddivered  to  a  lionised  retail  liquor 
dealer  whose  place  of  bufflness  was  in  a  large  hotel,  where  the  statement 
of  clum  b  explicit  as  to  deliveries  and  the  amount  due  an  affidavit  of 
def^ise  b  insufficient  which  avers  that  defendant  never  ^'personally'' 
ordered  the  beer  or  "personally"  agreed  to  pay  the  amount  claimed, 
that  the  beer  was  charged  to  the  hotel,  in  the  account  annexed  to  the 
statement,  and  that  the  account  was  not  sufficiently  explicit  as  to 
what  beer  was  sold  and  delivered. 

Submitted  Dec.  11,  1914.  Appeal,  No.  159,  Oct. 
Term,  1914,  by  defendant,  frcwn  order  of  C.  P.  No.  4, 
Phila.  Co.,  March  T.,  1914,  No.  2,899,  making  absolute 
rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense  in  case  of  A.  H.  Meyer  Company  v.  Berl  Segal, 
trading  as  Hotel  Majestic.  Before  Rice,  P.  J.,  Orlady, 
Head,  Kephart  and  Tbexleb.    Affirmed. 

Assumpsit  for  goods  sold  and  delivered. 
Rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense. 
The  opinion  of  the  Superior  Coiul;  states  the  case. 

Error  designed  was  order  making  absolute  rule  tor 
judgment  for  want  of  sufficient  affidavit  of  defense. 

A.  S.  Aahbridge,  Jr.^  for  appellant. 

Ehrlich  and  Archbald,  for  appellee. 

Opinion  by  Henderson,  J.,  April  19,  1916: 
The  defendant's  appeal  is  from  a  judgment  of  the  court 
below  on  a  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defense.  The  plaintiff's  action  was  for  the 
price  of  beer  sold  to  the  appellant  who  was  at  the  time 
of  the  sales  a  Ucensed  vender  of  liquor  at  retail  and 
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engaged  in  business  in  a  building  known  as  the  Hotel 
Majestic  in  Philadelphia.  The  statement  sets  forth  the 
defendant's  business  and  that  the  plaintiff  sold  him  the 
quantity  of  beer  set  forth  in  the  copy  of  account  at- 
tached to  the  statement;  that  the  prices  stated  were 
just  and  reasonable  and  the  price  agreed  on  betweeii 
the  plamtiff  and  the  defendant.  The  whole  of  the 
plaintiff's  claim  was  $435.20  on  which  four  credits 
amounting  in  the  aggregate  to  $34.00  were  allowed. 
The  affidavit  does  not  contain  a  denial  that  the  mer- 
chandise was  ordered  for,  and  delivered  to,  the  defend- 
ant. He  denies  that  he  '^personally"  ever  gave  any 
orders  for  the  purchase  of  beer  from  the  plaintiff  dur- 
ing the  tune  covered  by  the  account  and  denies  .that  he 
"personally"  ever  agreed  to  pay  the  sums  mentioned 
in  the  account.  It  i&4)bvious  that  such  a  denial  is  in- 
sufficient to  meet  the  plaintiff's  demand.  It  may  well 
be  that  the  plaintiff  did  not  personally  order  the  beer — 
presumably  much  of  the  business  at  his  hotel  is  carried 
on  by  agents,  but  there  is  no  allegation  that  it  was  not 
ordered  on  his  behalf  and  on  his  accoimt.  Nor  is  there 
a  denial  that  the  beer  was  received  and  sold  by  him  or 
by  his  servants.  The  principal  objection  presented  in 
the  affidavit  is  that  the  accoimt  is  not  sufficiently  explicit 
to  enable  him  to  imderstand  what  was  sold  to  him  by 
the  plaintiff  and  what  was  delivered  to  him.  If  the 
case  stood  on  a  copy  of  the  book  account  alone,  there 
might  be  some  force  in  this  objection,  but  this  account 
is  not  the  statement  of  claim;  it  is  an  exhibit  merely 
to  cast  light  on  the  statement.  The  two  are  to  be 
considered  together  and  thus  observing  them  theire  need 
be  no  difficulty  in  understanding  that  the  account  is  for 
thirty  half-barrels  of  beer  sold  to  the  plaintiff  between 
October  23,  1913,  and  January  9,  1914,  The  account  for 
each  date  gives  the  number  of  half  ^barrels  and  the 
price.  The  total  amount  of  the  bill  agre^  with  the 
amount  set  forth  in  the  statement  and  we  think  suffi- 
ciently informs  the  defendant  that  he- is  indebted  to  the 
Vol.  I4X — 5 
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plaintiff  in  the  sum  of  $401.20  for  the  quantities  of  beer 
set  forth  in  the  account  sold  at  the  dates  and  for  the 
prices  stated.  The  objection  that  the  account  is  charged 
against  the  Hotel  Majestic  is  unimportant.  That  is 
admitted  to  have  been  the  defendant's  place  of  business 
and  when  the  statement  and  the  copy  of  the  book  en- 
tries are  taken  together  it  is  not  a  valid  objection  to  the 
account  that  it  is  not  charged  in  the  name  of  the  de- 
fendant: Fritz  V.  Hathaway,  135  Pa.  274.  If  he  got  the 
beer  he  is  liable  for  the  contract  price  or  in  the  absence 
of  such  contract,  for  the  market  price.  The  facts  pre- 
sented in  the  pleadings  support  the  action  of  the  court 
below. 
The  judgment  is  aflSrmed. 


Barrage  v.  Philadelphia  &  Reading  Railway  Com- 
pany, Appellant. 

NegUg€nce--Railroad9— Sitting  under  car  in  yard. 

1.  Where  a  person  engaged  in  loading  and  unloading  oars  in  a  rail- 
road yard  goes  under  a  standing  car  in  the  yard  for  shelter  from  rain 
which  did  not  begin  until  fifteen  or  twenty  minutes  afterwards,  and 
while  sitting  under  the  car  and  eating  his  lunch,  the  car  is  struck  by  a 
^lifting  train,  the  man  is  guilty  of  contributory  negligence  and  he  can- 
not recover  damages  from  the  railroad  company  for  the  injuries  sus- 
tained; and  his  contributory  negligence  is  all  the  more  apparent  from 
the  fact  that  there  were  two  other  places  perf ectiy  safe  where  he  could 
have  taken  shelter  from  the  rain,  and  also  from  tiie  fact  that  he  knew 
that  a  shifting  train  was  operating  in  the  yard  at  the  time. 

2.  In  such  a  case  the  railroad  company  cannot  be  charged  with 
negligence  where  it  appears  that  the  conductor  of  the  shifting  train 
did  not  know  of  the  presence  of  the  workman  under  the  train,  that  his 
view  was  obstructed  by  material  along  the  tracks  which  prevented  ob- 
SQrvation  under  the  cars,  and  that  he  used  the  ordinaiy  precauticms 
observed  in  similar  movement  of  oars  on  the  tracks  in  question. 

Argued  Nov.  19,  1914.  Appeal,  No.  130,  Oct.  T., 
1914,  by  defendant,  from  judgment  of  C.  P.  Chester 
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Co.,  Aug.  T.,  1913,  No.  62,  on  vaxlict  for  plaintiff  in 
case  of  John  Barrage  v.  Philadelphia  &  Reading  Rail- 
way Company.  Before  Rice,  P.  J.,  Oblady,  Hsad, 
Eefhabt  and  Tbbxleb,  JJ.    Reversed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Johnson,  P.  J.,  £fpecially  presiding. 

The  facts  relating  to  the  accident  are  stated  in  the 
opinion  of  the  Superior  Coiul;. 

Verdict  and  judgment  for  plaintiff  for  $500.    Defend- . 
ant  appealed. 

Errors  assigned  were  (1)  refusal  of  binding  instructions 
for  defendant  and  (2)  in  refusing  defendant's  motion 
for  judgment  n.  o.  v. 

Arthur  P.  Reidj  with  him  R.  T.  CamweU,  for  appellant. 
—There  was  no  n^gence  shown:  Politowski  v.  Bum- 
ham,  214  Pa.  165;  Phila.  &  Reading  Ry.  v.  Hunmien, 
44  Pa.  375;  Keller  v.  Phila.  &  R.  Ry.  Co.,  214  Pa.  82; 
Gallagher  v.  B.  &  0.  R.  R.  Co.,  52  Pa.  Superior  Ct. 
569. 

Defendant  was  guilty  of  contributory  n^gence: 
Collms  V.  Second  Ave.  Traction  Co.,  7  Pa.  Superior  Ct. 
318;  Brague  v.  Northern  Cent.  Ry.  Co.,  192  Pa.  242; 
Bailey  v.  Lehigh  Val.  R.  R.  Co.,  220  Pa.  516;  McMullen 
V.  Penna.  R.  R.  Co.,  132  Pa.  107;  Cypher  v.  Huntingdon 
&  Broad  Top,  etc.,  R.  R.  Co.,  149  Pa.  359. 

WHUam  Tregajfj  with  him  W.  E.  Oreenwood,  for  ap- 
pellee.—The  case  was  for  the  jury  both  on  the  question 
of  n^igence  and  of  contributory  negligence:  Schum  v. 
Penna.  R.  R.  Co.,  107  Pa.  11;  Fisher  v.  Monongahela, 
etc.,  Ry.  Co.,  131  Pa.  293;  Cramer  v.  Aluminum  Co., 
239  Pa.  120;  Sulger  v.  Phila.  &  R.  Ry.  Co.,  245  Pa.  128; 
Brown  v.  Lynn,  31  Pa.  510;  Reeves  v.  Del.,  L.,  etc.,  R.  R. 
Co.,  30  Pa.  454;  Carey  v.  Chicago,  R.  I.  &  P.  R.  Co., 
46  L.  R.  A.  (N.  S.)  877;  Bruce  v.  Michigan  C.  Ry.  Co., 
172  Mich..441. 
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Opinion  by  Kbphart,  J.,  March  11,  1915: 
The  plaintiff  was  employed  for  two  and  one-half  days 
as  a  laborer  in  the  yards  of  Joseph  Josephs'  Bros.,  load- 
ing and  unloading  scrap  iron  from  cars  placed  upon  their 
side  tra,cks.  The  yard  was  composed  of  six  separate 
tracks,  converging  into  one  siding  at  its  west  end  and 
connected  with  one  of  the  defendant's  branch  lines. 
The  cars  upon  which  the  plaintiff  was  working  on  the 
day  of  the  accident  were  immediately  in  front  of  the 
shear  shed,  being  a  house  inclosing  a  large  pair  of  shears 
used  for  cutting  the  scrap  iron  into  lengths.  This  shed 
was  about  twelve  feet  from  track  or  siding  number 
five.  Engaged  with  the  plaintiff  were  a  number  of  work- 
men unloading  a  car  of  scrap.  About  ten  o'clock  in  the 
morning  a  rain  storm  threatened,  when  the  plaintiff, 
with  others,  took  refuge  under  one  of  the  cars  on  which 
they  were  working.  The  plaintiff,  after  he  had  stepped 
from  the  car,  ran  up  the  track  a  short  distance,  secured 
his  dinner  bucket,  and  went  with  it  under  one  of  the 
cars.  He  was  seated  between  the  rails  with  his  back 
against  one  of  the  axles  of  the  car  truck,  eating  a  lunch, 
when  the  cars  were  struck  by  the  shifting  train.  Prior 
to  this  the  defendant's  shifting  crew  was  engaged  in 
shifting  cars  in  the  jrard,  and,  acting  under  the  direc- 
tions received  from  the  superintendent  of  the  plaintiff's 
employer,  they  moved  cars  from  the  storage  siding 
adjoining  the  siding  on  which  the  cars,  which  plaintiff 
had  taken  refuge  under,  were  located.  In  moving  the 
cars  on  this  siding  against  the  cars  under  which  plaintiff 
was  sitting,  the  impact  caused  the  cars  to  be  moved 
from  four  to  eight  feet,  causing  the  injuries  for  which  this 
suit  results. 

In  a  careful  review  of  the  facts,  giving  the  plamtiff 
the  benefit  of  each  inference  fairly  arising  therefrom,  not- 
withstanding the  able  and  ingenious  argument  of  the 
learned  counsel  for  the  appellee,  we  are  led  to  the  con- 
clusion that  the  plaintiff  was  guilty  of  contributory 
negligence.     We  are  not  convinced  that  any  doctrine 
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enunciated  by  the  appellate  courts  sustams  the  principle 
that  where  a  person  crawls  under  a  railroad  car  to  avoid 
a  rain  storm  he  would  not  be  guilty  of  contributory 
n^ligence.  When  the  duties  of  an  ^nployee  require 
him  to  be  engaged  under  a  railroad  car^  he  must  ob- 
serve reasonable  rules  for  his  own  protection,  and  if 
injury  results  through  failure  to  observe  such  rules,  the 
employee  is  responsible  for  the  accident  that  may  follow 
to  him.  His  failure  to  take  the  necessary  precaution 
will  not  relieve  him:  Cypher  v.  Huntingdon  and  Broad 
Top  R.  Co.,  149  Pa.  359.  Unless  the  duties  of  the  em- 
ployee engaged  about  a  railroad  car  demand  that  he  go 
under  the  car,  or  the  circumstances  of  his  ^nployment 
are  such  that  through  an  emergency  he  must  be  under 
a  car  for  a  short  time,  it  is  no  place  for  him.  In  the 
case  at  bar,  neither  the  duties  nor  the  ^nergency  pre- 
srated  justified  the  act  of  the  employee.  The  bottom 
of  a  railroad  car  is  not  intended  as  a  rain  shelter,  nor 
is  the  space  between  the  rails  up  to  the  axles  of  the  car 
a  place  to  eat  lunch.  Standing  idle,  unmolested,  the 
car  may  be  perfectly  harmless,  provided  it  is  on  a  level 
grade  with  the  brakes  set,  but  as  the  facts  in  this  case 
develop,  the  cars  were  standing  on  a  grade  with  a 
dufting  crew  working  in  the  yard  on  an  adjoining  track 
not  over  fifty  feet  away,  with  the  posribility  that  their 
train  might  come  upon  this  track  at  any  time,  increasing 
the  hazard.  It  was,  to  say  the  least,  an  extraordinarily 
dangerous  place  to  be.  The  fact  that  the  cars  were  not 
to  be  disturbed  except  as  ordered  by  the  plaintiff's 
employer,  and  then  only  to  be  moved  by  their  own 
traveling  crane,  after  notice  given  by  the  employer  to 
his  employees,  does  not  eliminate  the  possibility  of  the 
defendant's  engine  and  cars  going  on  that  siding  and 
striking  those  cars.  The  agency  which  caused  the  in- 
juries is  not  as  important  as  the  knowledge  that  the 
accident  was  within  the  reasonable  probabilities  patent 
to  any  thinking  individual.  Here  the  ^nployer  directed 
the  movement  of  the  train  and  the  train  was  accustomed 
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to  frequently  go  upon  this  siding.  From  the  testimony 
we  have  this  plaintiff,  engaged  at  this  work  but  a  short 
time,  seeking  shelter  from  a  threatened  rain  storm,  under  a 
car,  sitting  on  the  groimd  between  the  rails,  with  his  back 
to  the  axle,  eating  a  lunch,  from  ten  to  fifteen  minutes 
before  the  rain  actually  started.  It  was  a  hard  rain,  last- 
ing but  a  short  time,  when  the  shifting  crew,  who  did  not 
seem  to  be  disturbed  by  the  rain,  moved  their  cars  back 
and  struck  the  cars,  causing  the  plaintiff's  injury.  Some 
of  his  fellow  ^nployees  testified  that  they  took  shelter  un- 
der the  piles  of  scrap  iron  located  in  the  yard;  others  were 
in  the  shear  shed.  From  the  description  of  this  shed, 
located  so  close  to  the  track  at  which  these  men  were 
working,  and  the  machinery  installed  therein,  the  build- 
ing was  sufficiently  large  to  hold  all  of  the  employees 
that  went  under  tiie  car.  One  of  the  witnesses  for  the 
plaintiff  excused  this  failure  by  saying  that  they  were 
not  welcome  in  the  shed.  Their  chances  were  very 
much  better  there  than  under  this  railroad  car.  The 
plaintiff  had  practically  fifteen  minutes  to  find  compara- 
tively safe  shelter  from  the  rain,  as  others  had  found  it. 
He  selected  the  only  dangerous  place  of  the  many  pre- 
sented. Where  a  person  has  an  opportunity  of  selecting 
a  safe  place  to  work  or  for  shelter,  and  out  of  the  three 
possible  places  selects  the  only  one  of  visible  danger, 
he  cannot  recover:  Collins  v.  Second  Ave.  Traction  Co.,  7 
Pa.  Superior  Ct.  318;  Bailey  v.  Lehigh  Val.  Railroad  Co., 
220  Pa.  516.  That  the  skids  and  gangway  were  against 
the  car  would  not  relieve  the  plaintiff  from  exercising  care 
on  his  part  in  selecting  a  safe  place  for  shelter  until  after 
the  storm.  The  presence  of  these  skids  would  not  relieve 
the  possibility  of  the  train  moving  against  these  cars, 
and  with  the  skids  erected,  the  urgent  operation  of 
the  train  against  the  cars  while  in  this  condition  cannot 
be  complained  of  by  the  plaintiff  when  his  own  want  of 
care  was  the  circumstance  that  made  the  injury  pos- 
sible. If  the  plaintiff  had  been  imder  the  car  in  the 
p^ormance  of  an  act  within  the  scope  of  his  ^nploy* 
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ment  he  would  have  been  required  to  protect  himself 
by  placing  up  some  flag  or  signal  to  warn  aj^roaching 
trains  or  engines  that  he  was  engaged  imder  the  car.  A 
recent  case  on  much  the  same  lines,  decided  by  the  Su- 
preme Court  of  Kansas  (Carey  v.  Chicago,  R.  I.  and 
P.  R.  Co.,  84  Kansas,  274;  114  Pac.  Repr.  197)  where  a 
quarr3rman  foimd  shelter  beneath  a  car  from  the  rain 
and  was  run  over  and  killed  by  a  freight  train  backing 
into  the  cars,  in  the  process  of  picking  them  up,  the 
cars  being  located  upon  a  separate  track  near  where 
the  men  were  at  work,  the  court  say:  '^Here  the  train 
men  owed  no  such  duty  to  Carey  inasmuch  as  they 
did  not  know  of  his  presence,  and  had  no  reason  to 
suppose  that  any  person  would  be  under  the  cars.  li- 
ability for  negligence  can  result  only  from  the  violation 
of  a  duty  owed  to  the  person  injured.  .  .  .  We  do  not 
think  the  fact  that  the  train  men  saw  a  workman  in  one 
of  the  cars,  and  heard  the  voices  of  others,  was  sufficient 
to  suggest  to  them  the  probability  of  anyone  being 
under  the  cars.''  ''Where  the  issue  of  contributory 
n^ligence  has  been  submitted  to  the  jury,  a  finding  in 
favor  of  the  plaintiff  will  not  be  set  aside  unless,  upon  a 
review  of  the  evidence  in  the  light  most  favorable  to  the 
plaintiff,  it  is  inconceivable  that  a  mind  desiring  only  a 
just  and  proper  determination  of  the  question  could 
reasonably  reach  any  other  conclusion  than  that  the 
plaintiff  had  brought  about  or  contributed  to  the  injury 
by  his  own  carelessness.  That  is,  after  determining  all 
doubts  and  drawing  all  inferences  in  favor  of  the  plain- 
tiff, it  must  be  clear  that  he  was  guilty  of  contributory 
n^Jigence  before  it  can  be  so  ruled  as  a  matter  of  law:" 
Cramer  v.  Aluminum  Co.,  239  Pa.  120;  Sulger  v.  Phila. 
&  R.  Ry.  Co.,  245  Pa.  128.  But  where  the  deductions 
from  the  evidence  establish  conduct  utterly  devoid  of  all 
effort  to  respect  the  salutary  rules  of  self-preservation, 
con^icuously  brought  before  the  mind  from  the  obvious 
danger  of  the  act  committed,  it  then  becomes  the  duty 
of  the  judge  to  force  an  observance  of  these  rules  by 
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holding  the  injured  party  responsible  for  his  own  thought- 
lessness or  carelessness. 

Was  the  n^genee  of  the  defendant  shown?  The 
defendant  was  using  this  particular  track  of  the  plain- 
tiff's employer,  through  their  specific  orders,  and  through 
a  license  from  them.  The  imcontradicted  evidence 
shows  that  the  crew  used  the  ordinary  precaution  ob- 
served in  similar  movements  of  cars  on  those  tracks. 
The  scrap  was  piled  between  the  several  tracks  in  such 
manner  as  to  prevent  observation  imder  the  cars,  and 
from  the  plaintiff's  testimony  he  could  not  be  seen  by 
persons  walking  towards  the  car  from  the  direction  in 
which  the  train  was  moving,  nor  could  they  see  the 
train  approaching  from  where  they  were  sitting.  Before 
the  rain,  while  the  conductor  was  working  on  the  adjoin- 
ing track,  he  noticed  these  men  working  on  this  car. 
This  would  not  charge  him  with  notice  that  the  men 
intended  to  get  imder  the  car  when  the  rain  came  up. 
The  conductor  walked  between  tracks  four  and  five  to  a 
point  inmiediately  opposite  the  two  cars  imder  one  of 
which  the  plaintiff  was  sitting.  He  looked  for  the  men 
on  the  cars  and  not  seeing  any  he  gave  the  signal  for 
the  train  to  move  back.  ''A  jury  cannot  be  permitted 
to  find  anything  negligence  which  is  less  than  failure 
to  discharge  a  legal  duty:"  Politowski  v.  Bumham,  214 
Pa.  165.  And  it  surely  was  not  the  duty  of  the  con- 
ductor to  get  down  and  look  imder  the  car  to  ascertain 
if  there  were  men  under  there  before  making  his  coui>- 
ling.  The  manner  in  which  the  scrap  was  piled  around 
the  cars  and  between  the  tracks  prevented  the  conductor 
from  having  clear  vision  on  track  five.  His  train  would 
have  to  come  up  this  track.  He  walked  between  tracks 
four  and  five,  and  this  iron  prevented  him  from  seeing 
the  skids  erected  on  the  opposite  side,  next  to  the  shear 
house.  They  did  not  ring  a  bell  or  sound  a  whistle 
and  under  the  circumstances  they  were  not  required  to 
do  do.  The  use  of  these  tracks  as  sidings  for  the  con- 
stant moving  of  cars  would  not  require  the  beU  to  be 
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rung  or  the  whistle  to  be  blown :  Keller  v.  Phila.  &  R.  Rail- 
road Co.,  214  Pa.  82;  Leithold  v.  Phila.  &  R.  Raih-oad  Co., 
47  Pa.  Superior  Ct.  137;  Gallagher  v.  B.  &  O.  Raiboad  Co., 
52  Pa.  Superior  Ct.  668.  Prom  the  testimony  of  John 
Gray,  who  was  between  the  cars  at  the  time  the  shifting 
crew  struck  them,  and  other  testimony  on  part  of  the  ai>- 
pellee,  it  is  evident  that  the  manner  in  which  the  coupling 
was  made  was  not  wanton  or  reckless.  When  the  engine 
pushed  the  eight  loaded  cars  up  the  incline  against  the 
two  cars  it  necessarily  required  considerable  force.  The 
striking  of  the  two  cars,  causing  them  to  move  from 
four  to  eight  feet,  was  not  shown  by  the  testimony 
to  be  a  wanton,  reckless  coupling  or  that  the  train  was 
moving  rapidly  when  the  coupling  was  made. 

After  carefully  considering  all  of  the  evidence,  the 
first  assignment  of  error  asking  for  binding  instructions 
in  the  court  below  is  here  sustained,  as  is  also  the 
second  assignment  of  error  predicated  on  the  request 
for  binding  instructions,  wherein  the  court  below  is  asked 
to  enter  a  judgment  n.  o.  v.  Th^  judgment  of  the  court 
below  is  reversed  and  is  here  entered  for  the  defendant. 


Scheel,  Appellant,  v.  Shaw. 

Negligence — Master  and  eervani—Automolnlea — Chayffewr— Scope  cf 
emphyment — Prtmnce  of  court  and  jury. 

In  an  action  against  the  owner  of  an  automobile  to  recover  damages 
for  personal  injuries  resulting  from  the  negli^t  act  of  the  defendant's 
chauffeur,  it  appeared  that  on  the  day  of  the  accident  the  defendant 
and  the  chauffeur  were  out  for  a  ride,  and  on  their  return  to  the  de- 
fendant's home,  when  the  car  was  about  to  be  taken  back  to  the  garage, 
the  chauffeur,  not  regulariy  employed  as  such,  requested  the  def^id- 
ant  to  lend  him  the  car  to  go  for  his  family  some  four  miles  away.  Per- 
misoon  was  granted,  and  on  the  return  trip  with  his  family  he  struck 
and  injured  the  plaintiff.  He  did  not  notice  at  the  time  that  anything 
had  occurred  as  it  was  very  dark,  but  when  he  was  about  to  put  the 
car  in  the  garage,  which  was  on  his  premises,  he  noticed  the  condition 
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of  one  of  the  headlights  from  which  he  judged  he  had  had  a  coUisioii. 
He  spoke  to  the  def^idant  about  it,  and  together  they  returned  over 
the  route  and  finally  came  to  a  house  where  the  pliuntiff  had  been 
taken  after  she  had  been  struck.  The  defendant  had  the  plaintiff 
moved  to  a  hospital  and  paid  her  expenses  until  her  recovery.  Plain- 
tiff's witnesses  testified  to  declarations  made  by  the  d^^idant  in  the 
chauffeur's  presence  immediately  after  the  accident  to  the  effect  that 
the  chauffeur  was  his  employee,  that  the  defendant  was  the  owner  of 
the  car,  but  was  not  in  it  at  the  time  of  the  accid^it.  The  defendant 
did  not  at  the  time  these  statements  were  made  disclaim  liability  upon 
the  ground  that  the  chauffeur  was  not  acting  for  him  at  the  time  ci 
the  accident.  Edd^  ihsX  the  trial  court  committed  no  error  in  giving 
binding  instructions  for  defoidant. 

Argued  Dee.  10,  1914.  Appeal,  No.  232,  Oct.  T., 
1914,  by  plaintiff,  from  judgment  of  Municipal  Court, 
May  T.,  1914,  No.  245,  on  verdict  for  defendant  in 
case  of  Johanna  Marie  Scheel  v.  Arthur  E.  Shaw.  Be- 
fore Rice,  P.  J.,  Orlady,  Head,  Eephart  and  Trex- 
LER,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Knowles,  J. 

At  the  trial  it  appeared  that  the  plaintiff  was  struck 
by  defendant's  automobile  at  about  half  past  ten  or 
eleven  o'clock  on  the  night  of  January  4,  1914,  when 
it  was  very  dark.  At  the  time  of  the  accident  the  de- 
fendant was  not  in  the  car,  but  it  was  being  driven  by 
William  E.  Volz,  the  defendant's  chauffeur.  The  evi- 
dence showed  that  Volz  had  charge  of  the  Wellsbach 
street  Lighting  Company's  automobiles  as  a  chauffeur, 
and  that  he  also  was  employed  by  the  defendant  who 
was  president  of  the  company  to  keep  his  automobile 
in  order,  for  which  work  he  was  compensated  in  money. 
When  he  acted  occasionally  as  chauffeur  for  the  de- 
fendant he  received  no  money,  but  was  rewarded  by 
"favors"  which  he  ^'considered  far  above  money  mat- 
ters." The  circiunstances  of  the  accident  are  stated  in 
the  opinion  and  dissenting  opinion  of  the  Superior  Court. 

The  court  gave  binding  instructions  for  defendant. 
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Verdict  and  judgment  for  defendant.     Plaintiff  ap- 


ErrcT  assigned  was  in  giving  binding  instructions  for 
defendant. 

Thomas  Ridgway,  for  appellant. — ^It  is  clear  from  the 
evidence  that  whether  the  automobile  was  being  driven 
at  the  tune  within  the  scope  of  the  chauffeur's  employ- 
ment is  a  question  for  the  jury  to  detennine:  Lee  v. 
Henry,  60  Pa.  Superior  Ct.  691;  Bowling  v.  Roberts, 
236  Pa.  89;  Hazzard  v.  Carstairs,  244  Pa.  122;  Moon 
V.  Matthews,  227  Pa.  488. 

Frank  P.  Prichard,  with  him  James  WUsan  Bayard,  for 
appellee. — It  is  well  settled  in  Pennsylvania,  that  where  a 
servant  without  the  consent  of  tiie  master,  uses  the 
master's  automobile  for  his  own  purposes,  there  can  be  no 
recovery  against  the  master:  Lotz  v.  Hanlon,  217  Pa. 
339;  Sarver  v.  Mitchell,  36  Pa.  Superior  Ct.  69;  Dur- 
ham V.  Straus,  38  Pa.  Superior  Ct.  620;  Bard  v.  Yohn, 
26  Pa.  482. 

Opinion  by  Eephabt,  J.,  May  14, 1916: 

On  the  day  of  the  accident  the  defendant  and  the 
chauffeur  were  out  for  a  ride  and  on  their  return  to  the 
defendant's  home,  when  the  car  was  about  to  be  taken 
back  to  the  garage,  the  chauffeur,  not  regularly  em- 
ployed as  such,  requested  the  defendant  to  lend  him  the 
car  to  go  for  his  family,  some  four  miles  away.  The 
permission  having  been  granted,  on  the  return  trip  with 
his  family  he  struck  and  injured  the  plaintiff.  Not  no- 
ticing the  accident  at  the  time,  as  it  was  very  dark,  he 
continued  his  journey  to  his  home  and  when  he  was 
dbout  to  put  the  car  in  the  garage,  which  was  on  his 
pr^nises,  his  attention  was  directed  to  the  condition  of 
(me  of  the  headlights,  from  which  he  judged  he  had  col- 
lided with  some  obstacle  on  his  journey.    He  spoke  to 
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the  defendant  about  it  and  together  they  returned  over 
the  route,  stopping  at  a  point  at  which  the  chauffeur 
thought  the  car  had  received  a  jolt.  After  walking  a  few 
squares  they  came  to  the  house  where  the  plaintiff  had 
been  taken,  suffering  from  an  injury  which  she  had  re- 
ceived from  an  automobile.  It  is  not  contradicted  that 
it  was  the  defendant's  automobile  that  caused  the  in- 
jury. The  defendant  had  the  plaintiff  moved  to  the 
hospital,  paying  her  expenses,  etc.,  imtil  her  recovery. 
Suit  having  been  brought  for  the  n^ligent  use  of  the 
car  and  a  nonsuit  having  been  entered  in  the  court  be- 
low, this  appeal  is  from  the  refusal  of  the  trial  court  to 
take  off  the  nonsuit.  Was  the  lending  of  the  car  to  the 
defendant's  chauffeur  and  his  journey  for  his  family 
within  the  scope  of  his  employment? 

As  indicated  in  Blaker  et  al.  v.  Electric  Co.,  ante, 
p.  56,  the  test,  in  cases  where  the  servant  uses  a  car,  is 
the  scope  of  his  employment.  In  that  case  we  said  that 
the  chauffeur  was  not  acting  within  the  scope  of  his  em- 
ployment when  he  was  using  the  machine  for  his  own 
pleasure  or  business,  and  therefore  the  owner  was  not  liable 
for  the  injury  caused  by  the  chauffeur's  negligent  operation 
of  the  machine.  In  the  case  at  bar  the  journey  was  taken 
by  the  chauffeur,  with  the  permission  of  the  master,  on 
an  errand  solely  for  the  benefit  of  the  chauffeur.  The  fact 
that  permission  was  given  would  not  alter  the  rule  as  to 
the  master's  liability.  The  ownership  of  the  car  would 
not  make  the  master  liable:  Lotz  v.  Hanlon,  217  Pa.  339. 
Where  the  master  lends  his  servant  to  another  to  be  en- 
gaged in  the  business  of  other  persons^  subject  to  their  di- 
rections and  control,  the  servant  becomes  a  servant  of  the 
new  master  though  he  is  paid  by  the  old  master:  Rourke 
V.  White  Moss  Colliery  Co.,  L.  R.  2  C.  P.  Div.  205. 
As  an  aid  in  determining  whether,  in  doing  a  particular 
act,  he  is  the  servant  of  the  master,  the  general  inquiry 
is:  ''Was  the  act  done  in  business  of  which  the  master 
is  in  control  as  a  proprietor,  so  that  he  can  at  any  time 
stop  or  continue  it,  and  determine  the  way  in  which  it 
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shall  be  done^  not  merely  in  ref^'ence  to  the  result  reached, 
but  in  reference  to  the  method  of  reaching  the  result, 
c(»nprehending  not  only  the  general  business  which  the 
act  is  intended  to  promote,  but  the  particular  business 
which  calls  for  the  act  in  the  smallest  subdivision  that 
can  be  made  of  the  business  in  reference  to  control  and 
proprietorship?''  It  would  not  be  contended  that  the 
lending  of  the  car  to  a  person  other  than  a  chaufiTeur 
would  make  that  person  the  servant  of  the  master,  and 
we  cannot  conceive  upon  what  theory  this  relationship 
exists,  as  the  chauffeur  is,  for  the  time  being,  constituted 
the  owner  of  the  car«  It  has  been  stated  as  a  general 
proposition  that  where  the  owner  of  an  automobile  merely 
lends  or  hires  it  out  to  another  without  more,  he  will 
not  be  liable  for  damages  resulting  from  its  use  while 
under  the  control  of  the  borrower  or  hirer:  33  L.  R.  A. 
(N.  S.)  81.  Cited  in  support  of  this  doctrine:  Freibaum 
V.  Brady,  143  App.  Div.  220;  128  N.  Y.  Supp.  121; 
Lewis  v.  Amorous,  3  Ga.  App.  50;  59  S.  E.  Repr.  338. 
The  leading  case  on  the  subject  is  Doran  v.  Thomsen,  76 
N.  J.  L.  754,  which  was  an  action  brought  to  recover 
damages  for  the  negligent  operation  of  a  motor  vehicle 
which  had  been  borrowed  from  the  owner.  The  court 
says:  ^'An  owner  of  a  vehicle  is  not  liable  for  an  injury 
caused  by  the  n^ligent  driving  of  a  borrower,  if  it  was 
not  used  at  the  time  in  the  owner's  business."  Citing 
Herlihy  v.  Smith,  116  Mass.  265;  N.  Y.,  etc.,  Ry.  Co. 
V.  N.  J.  Electric  Ry.  Co.,  60  N.  J.  L.  338.  Where  the 
owner  of  an  automobile  permitted  his  chauffeur  and 
certain  companions  to  use  it  for  pleasure  and  while  so 
using  it  the  plaintiff  was  injured  by  the  chauffeur's  neg- 
ligence, the  master  was  not  liable:  Davies  v.  Anglo^ 
American  Auto  Tire  Co.,  145  N.  Y.  Supp.  341.  To  the 
same  effect  is  Wyllie  v.  Pahner,  137  N.  Y.  248.  The 
owner  of  an  automobile  is  not  liable  for  its  urgent  use 
to  the  injury  of  a  stranger  by  one  to  whom  he  had  loaned 
it  and  who  was  in  complete  control  of  its  operation,  al- 
thoue^  the  owner  is,  at  the  time  of  the  accident,  present 
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in  the  machine  as  a  guest:  Hartley  v.  Miller,  130  N.  W. 
Repr.  (Mich.)  336.  Nor  where  a  machine  has  been  loaned 
to  the  owner's  brother:  Parsons  v.  Wisner,  113  N.  Y.  Supp. 
922.  The  doctrine  of  respondeat  superior  applies  only 
when  the  relation  of  master  and  servant  is  shown  to  ex- 
ist between  the  wrongdoer  and  the  person  sought  to  be 
charged. 

The  lending  of  the  car  to  the  chaufiTeur  is  a  species  of 
bailment  without  compensation.  It  is  similar  to  the 
hiring  and  lending  of  horses  and  carriages.  When  a  serv- 
ant procures  the  loan  of  an  animal  from  the  master^  the 
relationship  of  master  and  servant  is  for  the  time  being 
dissolved,  and  if  the  servant  appropriates  the  animal 
during  the  period  of  this  dissolution  he  would  be  prose- 
cuted criminally  as  a  bailee.  The  analogy  between  the 
two  classes  of  facts  is  very  close.  While  the  driver  of 
an  automobile  must  be  skilled  and  licensed,  this  should 
not  interfere  with  the  application  of  the  principles  which 
control  in  the  hiring  of  a  vehicle.  It  needs  no  citation 
of  authorities  to  sustain  the  proposition  that,  where  one 
hires  a  carriage  and  through  his  n^ligent  driving  in- 
jury  results,  he  and  not  the  owner  is  responsible.  In  the 
case  of  hiring  the  owner  receives  a  compensation  for  its 
use  and  is  to  some  extent  benefited  by  the  contract  of 
hiring.  In  borrowing  or  lending  the  owner  receives  no 
compensation  for  its  use  and  is  not  benefited  by  the  lend- 
ing of  the  machine.  When  the  chaufiTeur  asked  for  per- 
mission to  take  the  car  for  his  family,  the  owner  parted 
with  the  complete  control  of  the  car.  The  lending  was 
unrestricted  by  instructions  of  any  sort  and  unlimited 
as  to  time.  The  services  of  the  chaufiTeur  for  the  day  for 
which  he  was  temporarily  employed  had  been  completed 
when  the  accident  happened.  He  was  wholly  at  liberty 
from  his  master's  engagement,  pmmiing  his  own  business 
exclusively.  The  injury  was  inflicted  before  the  journey 
upon  which  he  went  was  completed,  as  he  had  not  yet 
arrived  at  his  home.  He  was  in  tiie  act  of  bringing  his 
family  home.    The  lending  of  the  car  was  not  associated 
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with  the  duties  of  a  chauffeur.  The  fact  that  he  was  a 
long  distance  from  the  garage,  returning  with  his  family 
to  his  home  and  thence  to  the  garage,  would  not  have 
the  effect  of  renewing  the  relationship  of  master  and 
servant.  The  special  property  he  had  in  the  car  continues 
under  his  temporary  ownership  until,  at  least  for  the 
purpose  of  this  case,  the  time  the  accident  happened;  if 
iK)t,  until  the  car  actually  reached  the  garage. 

Referring  again  to  the  close  analogy  as  to  the  use  of 
a  carriage,  attention  is  called  to  Bard  v.  Yahn,  26  Pa. 
482.  The  son  was  in  the  employ  of  his  father  for  wages. 
A  fair  was  bdng  held  near  their  residence,  and  the  son, 
for  hire,  paid  to  himself,  drove  certain  persons  to  the 
fair  with  a  team  belonging  to  his  father.  The  father  did 
not  forbid  him  to  take  the  team  or  express  any  disai>- 
probation  thereafter.  Speaking  of  it  the  Supreme  Court 
say:  ^'Elijah  was  not  in  his  father's  employ  when  the 
act  complained  of  was  committed.  He  was  neither 
acting  for  his  father's  benefit,  nor  by  his  direction.  There 
was  no  direct  evidence  that  he  took  the  horses  to  go  to 
Reading,  with  his  father's  consent.  But  the  consent  of 
the  father,  even  if  expressly  given,  would  not  have  ren- 
dered him  liable  for  injuries  occasioned  by  his  son's 
negligence.  If  one  lets  or  hires  to  another  a  horse  to  be 
used  exclusively  for  the  purposes  of  the  latter,  the  owner 
of  the  horse  is  in  nowise  responsible  for  the  negligent 
manner  in  which  the  horse  may  be  used.  That  Elijah 
was  in  his  father's  employ  generally,  did  not  create  the 
relation  of  master  and  servant,  so  that  he  could  not  act 
for  himself  and  be  solely  responsible  for  his  own  negli- 
gence. From  all  the  evidence  in  the  case,  we  are  clearly 
of  the  opinion  that  David  Wemich  was  not  liable  for 
his  son's  n^ligence  in  leaving  the  horses  in  the  street 
to  the  plaintiff's  injury."  In  Herlihy  v.  Smith,  supra, 
the  mastar  was  not  held  liable  for  negligent  driving 
where  he  had  loaned  his  team  to  his  servant  for  a  short 
time  to  do  an  errand  for  the  servant's  mother. 

We  do  not  consider  that  the  act  of  the  master  was 
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sufficient  to  ratify  the  wrongful  act  of  the  servant  when 
he  returned  over  the  route  to  ascertain  if  any  person 
had  been  injured  and  the  extent  of  those  injuries.  To 
say  that  where  one  who  is  not  otherwise  liable  becomes 
liable  because  he  performs  an  act  of  charity  to  relieve 
people  in  distress  would  have  a  tendency  to  withhold, 
in  other  meritorious  cases,  this  relief  for  fear  of  ultimate 
liability  where  none  existed.  What  was  said  in  Moon 
V.  Matthews,  227  Pa.  488,  is  not  in  conflict  with  what  we 
have  just  stated.  In  that  case  the  visit  to  the  injured 
person  was  some  time  after  the  accident  and  a  proi>- 
osition  of  settlement  had  been  submitted,  but  these 
facts,  as  discussed  by  Mr.  Justice  Potter,  were  not 
the  controlling  features  of  that  case.  A  member  of  the 
defendant's  family  was  using  the  car.  She  had  directed 
the  chauffeur  to  take  the  car,  with  herself  and  a  few 
guests,  on  a  trip.  Clearly  the  car  was  not  being  used 
by  the  servant  in  his  own  business,  but  at  the  command 
of  one  who  presmnptively  had  authority  to  give  it. 
All  the  statements  of  the  chauffeur  made  at  the  time 
the  defendant  came  to  the  house  with  him  immediately 
after  the  accident  are  statements  that  could  be  used 
without  subjecting  the  defendant  to  liability.  It  has 
been  decided  that  the  facts  of  ownership  and  that  the 
driver  was  the  owner's  chauffeur  do  not  fix  liability: 
Lotz  V.  Hanlon,  supra.  Plaintiff  must  prove  ''that 
the  relation  of  master  and  servant  existed  betwe^i  the 
defendant  and  the  person  in  charge  of  the  car  at  the 
time  of  the  accident,  that  the  servant  was  engaged  in 
his  master's  business  and  was  acting  within  the  scope 
of  his  employment  at  the  time  the  tortious  act  was 
conmiitted,  resulting  in  the  injury  to  the  plaintiff. 
The  servant  must  not  only  be  engaged  in  and  about 
his  master's  business,  but  must  be  acting  within  the 
scope  of  his  emplojonent  in  operating  the  machine,  to 
impose  liability  upon  the  master:"  Luckett  v.  Reig- 
hard,  248  Pa.  24.  In  that  case  the  reason  for  the 
chauffeur's  deviation   from   the  direct   route  did  not 
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appear.  He  was  returning  the  car  to  the  garage  iiota 
the  owner's  house.  It  is  there  pointed  out  what  cir- 
eumstances  might  have  caused  the  deviation,  all  of 
which  would  have  been  within  the  line  of  his  duties^ 
In  the  case  at  bar  the  purpose  of  the  independent 
journey  is  plainly  set  forth.  There  is  a  fair  proba- 
bility that  the  material  part  of  this  conversation  was 
not  within  the  hearing  of  the  defendant.  Waiving  this 
consideration  we  do  not  beUeve  this  defendant  was 
required  at  this  time  and  place  to  enter  into  a  denial 
of  liability,  or  an  explanation  of  the  chauffeur's  remarks. 
His  purpose  in  going  to  the  house  was  to  ascertain 
if  any  p^'son  had  been  injured.  He  found  the  injured 
person  and  having  found  her,  he  rendered  such  asfidst- 
ance  possible.  The  denial  of  the  chauffeur's  remarks 
supposedly  imputing  liabiUty  would  not  be  proper  or 
expected  at  this  time.  The  primary  thought  was  a  little 
higher,  it  was  the  relief  of  the  injiu-ed.  We  know  of  no 
rule  of  law  which  would  require  an  owner  in  an  emer- 
gency such  as  this,  to  be  on  the  lookout  for  unauthor^ 
ized  statements  tending  to  make  him  liable,  and  if 
made,  to  inmiediately  enter  a  denial,  regardless  of  the 
circumstances  of  the  visit  or  the  probable  result  such 
denial  might  provoke.  The  words  are  indefinite  and 
would  not  change  the  character  of  the  act,  the  doing 
of  which  was  in  no  sense  for  the  owner's  benefit  but  was 
for  the  excludve  benefit  of  the  chauffeur.  In  the  light 
of  the  mission  on  which  ihe  car  was  taken,  the  circum- 
stances under  which  the  remarks  were  made,  and  the 
words  used,  they  would  not  effect  more  than  was  said 
in  the  opening  of  this  opinion,  to  wit,  a  permission  to 
use  or  a  loaning  of  the  car. 

The  assignment  of  error  is  overruled  and  the  judgment 
afiSrmed  at  the  cost  of  the  appellant. 

Rice,  P.  J.,  dissenting: 

The  plaintiff's  witnesses  testified  to  declarations  made 
by  the  defendant  and  by  Volz  in  his  presence  inunedi- 
Vol.  lx— 6 
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atdy  after  the  accident,  to  the  effect  that  Volz  was  the 
defendant's  chauffeur,  that  the  defendant  was  the  owner 
of  the  car,  and  that  the  latter  was  not  in  it  at  the  time 
of  the  accident.  He  did  not  then  disclaim  liability 
upon  the  ground  that  Volz  was  not  acting  for  him  at  the 
time  of  the  accident,  nor  did  he  contradict,  qualify  or 
explain  the  statement  Volz  is  alleged  to  have  made  in 
his  presence  that  ^'he  had  been  taking  Mr.  Shaw  home 
and  after  he  took  him  home  he  told  him  to  go  back  for 
his  family.'^  The  accident  occurred  after  he  had  taken 
his  family  in  the  car  and  while  he  was  on  his  way  to  his 
home  and  the  garage  which  were  on  tiie  same  premises. 
If  the  case  had  rested  here,  the  question  as  to  whether 
Volz  was  at  the  time  acting  within  the  scope  of  his  em- 
ployment would  have  been  for  the  jury.  It  would  have 
been  the  province  of  the  jury  to  determine  what  Volz 
said,  and  the  meaning  of  what  he  said:  Maynes  v. 
Atwater,  88  Pa.  496.  Nor  did  the  question  whether 
Volz  was  acting  by  direction  of  the  defendant  or  was  a 
mere  bailee  become  a  pure  question  of  law  for  the  court, 
when  Volz,  as  a  witness  for  the  defendant,  testified 
that  after  he  left  the  defendant  at  his  home  he  asked 
'' permission '^  to  use  the  car  to  bring  his  family  home. 
In  view  of  the  admission  or  declaration  allied  to  have 
been  made  at  the  time  of  the  accident,  it  was  not  the 
province  of  the  court  to  declare  that  the  version  he  gave 
on  the  witness  stand  must  be  taken  as  verity.  The 
principle  seems  to  me  applicable  that  where  the  plaintiff 
has  made  out  a  prima  facie  case  which  he  was  entitled 
to  have  submitted  to  the  jury,  the  case  is  none  the  less 
for  the  jury  because  the  defendant  adduced  oral  testi- 
mony which,  if  believed  by  the  jury,  would  warrant  or 
require  them  to  find  against  the  plaintiff. 

Granting,  however,  that  the  words  of  the  defendant 
were  permissive,  rather  than  directory,  it  does  not  neces- 
sarily follow  that  binding  directions  should  have  been 
given  for  the  defendant.  When  the  chauffeur  left  the 
defendant  at  his  home,  the  former  would  still  have  been 
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acting  within  the  scope  of  his  employment  in  taking  the 
car  to  the  garage.  If  the  defendant  permitted  him  to 
go  a  longer  way  roimd  in  order  to  pick  up  his  family 
on  the  way,  was  he  not  acting  withhx  the  scope  of  his 
employment  in  going  to  the  garage  after  picking  up  his 
family?  I  am  inclined  to  the  opinion  that  under  all 
the  evidence  a  finding  by  the  jury  that  at  the  time  of  the 
accident  he  was  acting  not  only  for  himself,  but  for  the 
defendant,  would  have  been  warranted.  Therefore  I  am 
imable  to  concur  in  the  judgment. 

Judge  Orladt  authorizes  me  to  say  that  he  concurs 
in  the  foregoing  dissent. 


Evans's  Estate. 


Decedents*  esUUee — CUnm  for  nursing  and  care-~Family  rdaHonship — 
Nephew  of  decedents  hutband—PresumpHon  qf  paymenir-Burden  of 
proof. 

Where  a  claimant  agunst  a  decedent's  estate  for  nursing,  care  and 
attention  is  a  nephew  of  decedent's  husband,  there  is  no  presumption 
of  family  relationship  against  the  claimant;  nor  is  there  any  presump- 
tion of  payment,  if  it  appears  that  the  decedent  and  claimant  lived  for 
a  number  of  years  in  the  same  house,  each  paying  one-half  of  the  ex- 
penses, and  that  the  services  were  actually  rendered  during  that  period. 
In  such  a  case  the  burden  of  proof  is  upon  those  opposing  the  claim  to 
show  that  there  had  been  payment  made  for  the  services  rendered. 

Argued  Nov.  19,  1914.  Appeal,  No.  192,  Oct.  T., 
1914,  by  Merchants'  Union  Trust  Company,  Adminis- 
trator c.  t.  a.  of  John  Evans,  deceased,  and  Sarah  L. 
Yeager,  from  decree  of  O.  C.  Del.  Co.,  dismissing  ex- 
ceptions to  auditor's  report  in  Estate  of  Sarah  Evans, 
deceased.  Before  Rice,  P.  J.,  Obladt,  Head,  Eephabt 
and  Trexler,  JJ.    Affirmed. 

Exceptions  to  report  of  Frank  B.  Rhodes,  Esq., 
auditor. 
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From  the  record  it  appeared  that  J.  Evans  Eccles 
claimed  before  the  auditor  the  smn  of  S744  for  nursing, 
attention,  and  care  of  the  decedent.  It  appeared  that 
Mr.  Eccles  was  a  nephew  of  decedent's  husband,  and 
that  he  and  the  decedent  had  lived  for  a  nimiber  of 
years  in  the  same  house,  each  paying  one-half  of  the 
expenses.  The  evidence  as  to  the  services  being  ren- 
dered was  not  contradicted. 

The  auditor  allowed  the  clainL 

Exceptions  to  the  auditor's  report  were  dismissed. 

Errors  assigned  were  in  dismissing  exceptions  to  au- 
ditor's report. 

FranJc  A.  Moarshead  and  Horace  Haver  stick,  with  them 
WiUiam  H.  R.  Lukens,  for  appellants. — ^Relationship  either 
by  consanguinity  or.affinity  is  a  fact  which  tends  to  rebut 
the  presiunption  which  the  law  raises  that  a  promise  to 
pay  is  intended  when  personal  services  are  rendered:  Hor- 
ton's  App,  94  Pa.  62. 

Claimant  cannot  recover  against  the  estate  in  the 
absence  of  an  express  contract:  Barhite's  App.,  126  Pa. 
404;  Young's  Est.,  148  Pa.  575;  Lackey's  Est.,  181  Pa. 
638;  Gerz  v.  Weber,  151  Pa.  396. 

J.  DeHaveh  Ledward,  for  appellee. — ^The  law  presumes 
that  claimant  was  to  be  paid  for  his  services,  and  those 
resisting  his  claim  have  shown  nothing  to  overcome  this 
presumption. 

The  principle  laid  down  in  McConnell's  App.,  that  do- 
mestic servants  are  presiuned  to  be  paid  at  regular  in- 
tervals has  no  application  to  claims  for  nursing:  Lewis 
Est.,  156  Pa.  337;  McTamany's  Est.,  44  Pa.  Superior 
Ct.  484;  Bugh's  Est.,  9  Pa.  Dist.  Rep.  276;  Ranninger's 
App.,  118  Pa.  20. 

,  Opinion  by  Kephart,  J.,  March  11,  1915: 
The  many  assignments  of  error  present  two  questions: 
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(1)  Did  the  presumption  of  family  relationship  arise?  and 

(2)  was  there  a  presumption  of  payment?  The  claimant 
was  the  nephew  of  decedent's  husband.  Standing  alone 
this  did  not  raise  such  presumption  of  family  relation- 
ship as  would  defeat  his  claim.  His  testimony  fully 
established  services  rendered  for  nursing,  care  and  at- 
tention. This  raised  a  presumption  of  a  promise  to  pay, 
and  the  burden  of  proof  was  then  cast  on  those  con- 
testing the  claim  to  establish  by  evidence  such  facts 
as  would  warrant  the  inference  that  the  family  relation- 
ship existed,  or  that  for  other  reasons  the  claimant  was 
not  entitled  to  recover  for  his  services.  In  Grerz's  Exrx. 
y.  Demarra's  Exrs.,  162  Pa.  530,  which  was  a  claim  by 
a  son-in-law  against  a  mother-in-law's  estate  for  services 
and  board,  the  court  says:  "Undoubtedly,"  said  Mr. 
Justice  Strong,  in  a  somewhat  similar  case.  Smith  v. 
Mulligan,  43  Pa.  107,  'Hhe  relationship,  either  by  con- 
sanguinity or  affinity,  is  a  fact  which  tends  to  rebut  the 
presumption  which  the  law  raises,  that  a  promise  to 
pay  is  intended  when  personal  services  are  rendered. 
But,  alone,  it  does  not  overcome  the  presumption  except 
in  the  case  of  parent  and  child.  In  all  other  cases  there 
must  be  evidence  beyond  the  relationship  that  the  crea- 
tion of  no  debt  was  intended."  And  as  this  court  held, 
in  Shumberger  v.  Hoy,  7  Pa.  Superior  Ct.  206,  neither 
the  connection  of  brothers-in-law  nor  even  the  relation- 
ship of  brother  and  sister  raises  a  presumption  of  f aimily 
rdationship  such  as  will  defeat  a  claim  for  services  or 
board.  Family  relationship  in  such  case  must  be  proved 
by  the  party  who  asserts  it:  Shubart's  Estate,  Wal- 
bom's  Appeals  154  Pa.  230.  Such  presumption  does 
not  exist  in  the  case  of  a  son-in-law  who  boards  his 
father-in4aw:  Perkins  v.  Hasbrouck,  155  Pa.  494.  Nor 
of  the  wife's  niece  against  the  husband's  estate:  Ran- 
ninger's  Appeal,  118  Pa,  20.  No  evidence  was  offered 
by  the  contestants  and  the  claimant's,  imdisputed  evi- 
dence would,  not  warrant  the  court  below  in  reaching 
the  conclusion  that  the  family  relationship  existed.    The 


Digitized  by 


Google 


86      •  EVANS'S  ESTATE. 

Opmion  of  the  Court.  [60  Pa.  Superior  Ct. 

decedent  and  the  claimant,  for  a  number  of  years,  lived 
in  the  same  house,  each  paying  one-half  of  the  expenses. 
The  claimant  was  a  successful  portrait  painter.  The 
decedent's  children  had  married  and  were  living  else- 
where. In  her  declining  years  she  became  afflicted  with 
erysipelas.  About  two  years  prior  to  her  death  gangrene 
developed,  causing  the  amputation  of  a  foot.  For  some 
time  she  was  a  helpless  cripple.  The  claimant,  dining 
this  time,  and  up  to  the  date  of  her  death,  nursed  and 
cared  for  her,  giving  her  medical  attention,  taking  her 
about  daily  in  a  wheeling  chair,  aiding  in  the  housework, 
and  giving  her  constant,  faithful  and  devoted  atten- 
tion. The  decedent  often  remarked  to  her  visitors  that 
he  was  the  only  nurse  she  required.  We  need  not 
dwell  further  on  the  evidence  as  it  was  admitted  at  the 
argument  that  the  services  were  performed.  In  Ran- 
mnger's  Appeal,  supra,  where  the  facts  are  much  the 
same  as  in  the  present  case,  it  is  stated  that,  ''services 
of  this  character,  rendered  under  such  circumstances, 
are  worthy  of  reward,  and  when  they  are  shown  to  have 
been  rendered,  the  law  implies  a  promise  to  pay  what 
they  are  reasonably  worth." 

The  record  as  submitted  is  incomplete,  but  from  it 
and  such  corrections  afterwards  submitted,  the  court 
below  was  correct  in  holding,  in  effect,  that  there  was 
nothing  before  it  on  which  the  presumption  of  pajrment 
could  be  based.  The  claimant  having  shown  services 
for  nursing,  and  there  being  no  evidence  in  the  case  to 
warrant  the  assumption  that  the  family  relationship 
existed,  and  no  sufficient  evidence  tending  to  show  pay- 
ments on  account  of  such  services,  as  against  this  claim 
for  nursing,  pajrment  must  be  proven.  He  ''was  not 
an  ordinary  house  servant,  and  therefore  does  not  come 
within  the  operation  of  the  principle  declared  in  Mo- 
Connell's  Appeal,  97  Pa.  31:''  Lewis's  Estate,  Rhodes's 
Appeal,  156  Pa.  337;  McTamany's  Estate,  44  Pa.  Supe- 
rior Ct.  484.  In  Ranninger's  Appeal,  supra,  it  is  stated, 
''the  presumption  of  payment  which  might  ordinarily 
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arise  in  a  case  of  a  domestic  servant  would  not,  we  think, 
be  applicable  in  such  a  case.'' 

The  assignments  of  error  are  overruled  and  the  decree 
of  the  court  below  aflirmed  at  the  cost  of  the  appellants. 


Caskey  v.  Kineavy,  Appellant. 

Moikr  and  8ervant---Clairn  for  semees-^FamUy  rdatiofulwp'—Pre' 
tumpUan  cf  paymeni — Evidence. 

1.  In  an  action  by  a  Bister-in-law  against  a  brother-in-law  for  serv- 
ices as  housekeeper,  family  relationship  will  not  be  presumed,  but 
must  be  proven  as  a  fact. 

2.  In  such  a  case  the  issue  must  be  submitted  to  the  juiy  where  the 
claimant's  evidence  shows,  as  opposed  to  family  relaticmship,  that  the 
service  was  rendered  by  request,  that  the  claimant  was  not  peraiitted 
to  eat  with  the  family  at  the  common  table,  that  the  head  of  tiie  family 
for  years  never  exchanged  a  kindly  word  with  her,  and  rardy,  if  ever, 
purchased  any  clothing  or  medical  supplies  for  her. 

Mailer  and  iervarU— Wages — Presumption  cf  payment. 

3.  In  an  action  by  a  sister-in-law  against  a  brother-4n-law  for  serv- 
ices as  a  housekeeper  after  the  death  of  defendant's  wife,  evidence  of 
certain  periodic  payments  made  monthly  and  semimonthly  are  not 
sufficient  to  raise  a  presumption  of  payment  in  full,  where  there  is 
evidence  to  show  an  agreement  for  the  payment  of  a  monthly  sum 
stated,  and  also  evidence  tending  to  show  that  the  defendant  r^grded 
the  sums  paid  to  the  plaintiff  as  not  bdng  in  full  for  her  services,  and 
that  he  considered  that  she  was  entitled  to  something  beyraid  the 
amounts  paid. 

Argued  Nov.  20,  1914.  Appeal,  No.  260,  Oct.  T., 
1914,  by  defendant,  from  judgment  of  C.  P.  Delaware 
Co.,  Dec.  T.,  1912,  No.  197,  on  verdict  for  plaintiflf 
in  case  of  Theresa  Caskey  v.  Robert  Kineavy.  Before 
Rice,  P.  J.,  Orlady,  Head,  Kephart  and  Trexler, 
JJ.    Affirmed. 

Assumpsit  for  services  as  housekeeper.  Before  John- 
son, P.  J. 


Digitized  by 


Google 


88  CASKEY  v.  KINEAVY,  Appellant. 

Statement  of  Facts^-^Dh&rge  of  Court  below.    [60  Pa.  Siq;>eriar  Ct 

At  the  trial  the  evidence  showed  that  the  plaintiff 
was  the  sister-in-law  of  the  defendant.  Prior  to  the 
death  of  plaintiff's  wife  which  occurred  on  February  11, 
1909,  the.  plaintiff  had  acted  as  housekeep^  and  thjese 
services  were  continued  after  the  wife's  death  until 
the  defendant's  remarriage  in  1912,  when  the  plaintiff 
withdrew  from  the  defendant's  house.  ^ 

Other  facts  appear  by  the  opinion  of  the  Superior 
Court.         r,  r         \  , 

The  coiirt  charged  in  part  as  follows: 

[According  to  her  testimony,  as  we  have  said,  and  her 
pase  depends  largely  upon  it,  that  some  time  after  they 
came  to  the  city  of  Chester  there  was  a  conversation 
JDetween  her  and  the  defendant.  From  what  I  gathered 
ffom  h^  statement,  it  was  that  it  related  to  either  a 
igratuity  to  be  given  her,  or  compensatidn  for  her  service 
'Mt  was  not  very  clear  which— that  he,  she  understood) 
land  as  she  says,  he  said,  would  deposit  in  some  bank 
$300,  and  would  afterwards  continue  to  make  deposits 
imtil  it  apipunted  to  $1,000.  No  mention  was  made  of 
the  bank,  so  far  as  we  recollect,  or  the  time  in  which 
this  $1^000  was  to  be  deposited.  That  was  the  relation 
of  her  to  the  household  which  continued  until— that 
relation  continued  substantially  without  any  cpnversaT 
tion  between  them,  so  far  as  we  recollect,  until  some- 
where about  February  11,  1909,  when  the  wife  died* 
Up  to  that  time,  if  we  remember  the  'testiniony  of  the 
plaintiff,  she  does  not  speak  of  any  conversation  bietween 
the  defendant  and  herself  relating  to  what. she  was  to 
be  paid,  if/anything,  for  her  service,  save  this  talk  about 
the  $300  deposit  in  the  bank.]  [5]  When  the  wife  died, 
however,  about  February  H,  1909,  she  says  that' she 
had  a  conversation  with  him,  or,  at  all  events,  he  be- 
gan to  pay  her  money,  iand  gave  her  at^  intervals,  I 
think — ^my  recollection  of  it  is — somewhere  about  $5.00 
ii;mtoth.  If  I  xecoltect  the  conv^l^ation  that  she  sa3rs 
she  had  with  him,  it  was  that  it  related  tq  her  con- 
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tinuing  or  staying  on.  Some  time  along  in  August,  1912, 
the  defendant  married  again,  and  after  his  marriage, 
or  about  that  time,  another  conversation  took  place, 
which  was  a  talk  about  her  stayiiiig  on,  and  from  that 
time  imtil  she  left  on  October  15,  he  paid  her,  as  we 
remember,  about  $5.00,  according  to  her  statement, 
every  two  weeks.  It  culminated,  however,  in  a  conver- 
sation which  she  says  took  place  between  herself  and 
the  defendant  about  the  time  of  her  leaving,  and  that 
is  a  very  important  conversation,  both  for  the  plaintiff 
and  for  the  defendant. '  She  says,  if  we  recall,  that  in 
that  conversation— she  does  not  state  it  very  clearly, 
but  the  court  gathered  from  what  she  said,  and  you  will 
remember  what  she  did  say,  that  there  was  a  conver- 
sation between  them  relating  to  her  being  compensated 
in  some  way  for  this  service,  and,  if  we  remember, 
she  said  thatthe  said  he  would  make  it  all  right,  or  he 
would  do  something  about  it,  indicating  that,,  according 
to  her  view — ^that  he  would  settle  it  in  some  way,  and 
she  demanded  $5,000,  or  $6,000;  he  said  that  was  too 
much,  or  he  could  not  pay  it,  and  he  would  pay — if  he 
did  say  he  would  pay — that  h^  would  pay  something 
at  intervals,  and  in  the  end  offered  her  $50.00,  which 
she  refused  to  take,  and  they  parted.  Now,  that  is  her 
case  in  the  main.  Her  case  rests,  first — ^it  is  not  dis- 
puted that  she  rendered  this  service;  the  extent  of  it  is 
disputed  to  some  extent;  but  that  she  did  live  in  this 
household  and  render  this  service  during  all  of  this 
period  is  not  seriously  disputed.  As  we  have  said, 
the  extent  of  it,  as  to  whether  she  did  all  the  cooking, 
and  all  of  everything,  the  defendant  says  is  not,  as  he 
imderstands,  correct. 

Now,  in  this  state  of  her  case,  we  say  to  you  that  so 
far  as  her  claim  prior  to  January  11,  1907,  is  con- 
cerned, you  will  pay  no  attention  to  that.  The  statute 
of  limitations  confines  her  to  a  recovery,  if  she  can  re- 
baver  at  all  limited  to  the  period  since  January  11, 
:I907.:   That  was  six  years  before  the  date  of  bringing 
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this  suit.  [Now,  I  think  the  court  ought  to  say  to  you 
that  so  far  as  the  period  between  January  11,  1907,  is 
concerned,  when  the  date  begins  from  which  she  can, 
under  any  circumstances,  recover  for  at  all,  until  Feb- 
ruary 11,  1911 

Mr.  Schaffer:  Nine. 

The  Court:  1909.  If  I  get  mixed  in  these  dates,  let  me 
know — ^between  January  11, 1907,  and  February  11, 1909, 
in  which  there  was  no  conversation  between  ^em  as  to 
any  compensation  for  the  service,  or  no  talk  between 
them  about  it,  and  no  money  paid,  that  belongs  to  a 
part  of  this  claim  that  is  a  Uttle  different  from  the  por- 
tion of  it  conmiencing  February  11,  1909.]  [6]  [It  is  the 
law  in  Pennsylvania  relating  to  domestic  servants 
that  there  is  a  presumption  that  they  be  paid  weekly, 
monthly,  or  triweekly,  or  at  limited  periods,  and  if 
nothing  is  paid  and  nothing  said  about- it  for  a  long 
time,  and  the  parties  part,  and  leave,  or  go  away,  then 
there  is  a  presumption  in  law  that  it  is  paid,  and  the 
only  evidence  that  there  is  in  the  case  bearing  upon  the 
rebuttal  of  that  presumption  during  this  period  is  her 
statement  that  in  the  beginning  he  promised  to  deposit 
some  money  for  her;  that  has  some  bearing.  Not  that 
he  owes  her  any  part  of  the  money  he  proposed  to  de- 
posit for  her,  if  he  did  so  propose,  but  it  has  some  bear- 
ing upon  wheth^  or  not  there  was  a  purpose  and  inten- 
tion upon  the  part  of  the  parties,  one  to  receive,  and 
the  other  to  pay — that,  coupled  with  what  he  said  to 
her  when  they  parted,  about  paying  it,  is  the  only 
evidence  to  rdt>ut  the  l^al  presumption  that  she  was 
to  be  paid  during  this  period.]  [7]  Therefore  we  say 
to  you  that  while  you  take  it  up  sJl  together,  that  part 
of  the  claim  has  a  quality  about  it  which  the  after 
part  does  not  have.  [That  part  of  the  claim  from  Feb- 
ruary 11,  1900,  has  about  it  this  quality,  of  her  right 
to  recover — after  the  wife  had  died — about  that  time 
there  was  a  conversation,  she  says,  between  the  defend- 
ant and  herself — ^no  compensation  was  fixed — and  from 
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what  we  gather  from  her,  but  little  was  said — we  will 
take  up  his  side  of  the  case  afterward — but  little  was 
said;  but,  however,  at  that  time  he  did  begin  to  pay  her 
about  once  every  two  or  three  weeks,  she  says,  $5.00  a 
week— $5.00— handed  her  $5.00,  or  sent  $5.00  to  her, 
and  she  says  that  after  the  wedding  of  the  second 
wife  he  paid  her  $5.00  every  two  weeks,  and  that  in  a 
sense  said  that  he  would  make  some  arrangement  with 
her  when  she  demanded  pay,  and  gave  her  $50.00.]  [8] 
Now,  that  is  her  case,  and  that  is  the  testimony  that 
bears  upon  it.  [Now,  if  you  believe  what  she  says,  then 
she  has  a  prima  facie  case  for  compensation  from  Jan- 
uary 11,  1907,  to  be  worked  out  according  to  the  in- 
structions we  have  thus  far  laid  down  to  you.]  [9] 

Now,  the  plaintiff — we  say  there  is  no  serious  ques- 
tion about  her  service,  and  there  is  none  about  her  being 
there;  we  say  there  is  some  dispute  about  the  extent  of 
it.  The  defendant  says  that  he  had  no  such  conversa- 
tion with  her  in  which  she  speaks  about  the  $300— if 
we  understood  him,  he  said  he  didn't  have  any  talk 
with  her  about  it  at  all — ^no  mention  of  the  $300  being 
deposited  in  bank,  or  through  accretion  or  further  de- 
posits. He  further  said  he  did  not  speak  to  her;  had 
no  conversation  with  her  whatever  for  twenty  years, 
and,  if  we  recollect  what  he  said,  none  at  all  for  twenty 
years  prior  to  February  11,  1909,  at  the  death  of  the 
wife.  He  corroborates  her  in  saying  that  after  that 
period  he  began  to  send  to  her,  if  we  recollect,  or  give 
to  her — ^we  don't  recollect — ^it  is  inmiaterial  which — 
$10.00  at  that  time— she  said  $5.00— neither  kept  any 
account  it  seems  about  the  amount  of  this  money,  but 
they  agree,  both  of  them,  there  was  some  money, 
$5.00  at  a  time,  or  $10.00,  paid  to  her  or  given  to  some- 
body to  give  to  her  at  stated  intervals, — she  says — I  am 
not  sure  that  he  didn't  so  say — ^he  admits  this,  but  he 
denies  this  conversation  by  which  he  agreed  to  make 
settlement  with  her,  if  she  did  so  say,  and  he  said  she 
wanted  $5,000  or  $6,000,  which  he  was  unable  to  pay. 
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isuid  didn't  owe,  and  he  offered  to  give  her  $50.00,  and 
she  declined  to  take  it. 

Now,  that  is  his  case.  That  is  his  answer.  First,  to 
the  promise  to  deposit  the  money  for  her,  and  if  there 
was — ^he  denies— he  does  not  deny,  seriously  deny,  but 
admits  the  payment  of  these  sums;  differs  as  to  the 
amoimt — denies  the  express  promise  to  pay  her  in  the 
future;  admits  giving  her  the  $50.00;  admits  she  de- 
manded $5,000. 

Now  gentlemen,  it  will  be  for  you  to  say  under  all 
of  this  testimony  whether  or  not  ^e  is  entitled,  and  to 
what,  for  this  service  that  has  been  testified  to  as  being 
rendered.  [Now,  much  has  been  said  about  that  there 
was  no  contract  between  the  people,  between  this  plain- 
tiff and  this  defendant, — and  that  bears  upon  her  right 
to  recover.  There  is  some  weight  always  to  be  given 
to  an  argument  such  as  that,  but  if  she  did  do  this  work 
in  his  household  for  him,  and  it  was  done  for  him  and  for 
his  benefit  and  his  use,  then  that  is  just  as  though  he 
had  contracted,  he  knowing  that  she  was  doing  it,  and 
knowing  that  she  was  there,  is  just  as  though  he  had 
contracted  for  her  to  do  it;  for  one  who  accepts  the  labor 
of  another  to  their  advantage,  for  their  use,  knowing 
it  is  being  performed  by  them — ^then  whatever  that 
labor  is  worth  in  the  market,  there  is  just  as  much  ob- 
Ugation  to  pay  as  though  there  was  a  contract  in  writ- 
ing.] [10]  When  such  a  contract,  however,  is  sought  to 
be  enforced,  then  the  plaintiff  must  prove  performance 
of  the  service,  the  knowledge  of  the  other  party  that  it 
was  being  performed  for  them,  and  its  value.  [There- 
fore, if  you  believe  from  the  evidence,  all  the  evidence 
in  the  case,  that  she  was — ^that  die  did  perform  the  duty 
of  a  servant  or  work,  housekeeper,  or  whatever  it  was, 
in  that  household,  for  the  defendant,  then  she  will  be 
entitled  to  recov^  whatever  it  was  worth,  subject,  howr 
ever,  we  say,  to  her  overcoming  the  presumption,  for  we 
do  feel  that  there  is  a  presumption  of  law  against  this  re- 
covery from  January  11,  1907,  to  February  Jl^  19081, 
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and,  unanswered,  we  would  have  to  say  to  you  that  she 
could  not  recover,  but  if  you  find  that  this  conversation, 
if  it  took  place  in  the  b^mning,  did  relate  to  her  future 
employment,  or  if  you  find  that  he  did  promise  in  the 
conversation  when  she  was  leaving  to  compensate  her 
for  it,  then  that  repels  or  overcomes  this  presumption, 
and  she  would  be  entitled  to  recover  whatever  reason- 
ably will  compensate  her  for  the  service  from  January  11, 
1907.1  111] 

Now,  in  taking  up  this  question,  and  it  is  one  entirely 
for  you,  you  will  take  into  consideration  the  testi- 
mony,— ^the  kind  of  service  she  performed. 

It  is  said  that — ^the  defendant  answers  that  she  was 
not  a  servant  of  his;  that  she  was  a  member  of  this 
household  and  her  mother  and  her  sister,  who  was  his 
wife,  and  that  he  paid  the  doctor  bills  and  regarded  her 
as  a  member  of  the  household,  paid  the  doctor  bills  and 
other  bills,  furnished  her  clothing,  as  we  remember, 
some — ^it  is  not  very  clear  to  what  extent;  and  the  de- 
fendant possibly  does  not  remember  to  what  extent — ^he 
kept  no  accoimt,  regarding  that  she  was  a  member  of 
the  household — ^no  accounts  were  kept  between  them; 
and  his  contention  is  that  there  was  no  such  relation 
as  master  and  servant  at  all,  or  master  and  housekeeper; 
that  she  was  a  member  of  his  household  where  the  wife 
Uved  up  to  her  death,  and  the  mother,  and  that  the 
money  that  he  gave  her — ^we  understood  him — ^I  don't 
know  that  he  said  it  exactly — ^but  we  rather  understood 
him  to  say  that  it  was  given  for  pin  money  or  gratuity, 
and  he  didn't  regard  it  as  payment  for  her  service. 

Now,  this  is  a  question  for  you.  Of  course,  if  you 
find,  from  all  the  testimony  that  this  was  no  relation  of 
master  and  servant,  master  and  domestic  servant,  but 
that  she  was  a  member  of  the  household,  and  there  was 
no  imderstanding  of  any  kind  whatever — if  you  find 
there  was  no  contract,  no  conversation,  by  which  he  had 
agreed,  why,  then  you  will  possibly  decide  for  the  de- 
fendant, [but  if  you  find  that  she  did  perform  this  service, 
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and  that  these  payments  were  payments,  and  they 
have  that  quality  about  them — one  paymg  at  stated 
intervals  has  the  quality  about  it  of  having  been  paid 
for  some  purpose — gifts  sre  given  sporadically,  here  and 
there,  now  and  then;  and  there  is  another  quality  about 
these  pajrments  which  we  desire  to  call  your  attention 
to,  in  tills  case,  because  they  have  a  bearing  upon 
the  relation  of  these  parties,  and  they  have  a  bearing 
upon  whether  or  not  they  did  imderstand,  both  of  them, 
that  if  she  was  to  be  paid,  this  was  her  compensation, 
and  that  she  accepted  it,  the  $5.00  every  month  from 
1911,  February,  1911,  when  he  began  to  pay  it,  imtil 
the  marriage  some  time  in  October,  1912,  and  that 
$10.00  a  week  or  whatever  was  paid  after  that— whether 
that  was  payment,  and  was  accepted  by  her--ali  of 
these  things  enter  into  this  case.]  [12] 

Verdict  and  judgment  for  plainti£f  for  $755.00.  De- 
fendant appealed. 

Errors  assigned  among  others  were  (5-12)  above 
instructions,  quoting  them. 

John  E.  McDonough,  for  appellant. — Where  payments 
are  made  at  stated  intervals  for  domestic  services, 
they  are  presumed  to  be  in  full  settlement  between  the 
parties:  Taylor  v.  Beatty,  202  Pa.  120;  Barnes  v. 
Pickett  Hardware  Co.,  203  Pa.  570;  Schrader  v.  Beatty, 
206  Pa.  184. 

William  I.  Schaffer,  with  him  John  D.  Carlile,  for 
appellee. — There  was  no  presumption  of  payment :  Mc- 
Conneirs  App.,  97  Pa.  31;  Houck  v.  Houck,  99  Pa.  552; 
Ranninger's  App.,  118  Pa.  20. 
Opinion  by  Kephabt,  J.,  April  19, 1915: 

This  is  an  action  of  assumpsit  brought  by  a  sister-in- 
law  against  a  brother-in-law  for  service  as  a  house- 
keeper. The  evidence  shows  that  service  of  this  nature 
was  rendered  and  it  should  be  paid  for  unless  a  family 
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relationship  existed  or  the  presumption  of  payment  pre- 
vented. Where  the  connection  is  that  of  brother-in- 
law  and  sister-in-law  family  relationship  must  be  proven' 
as  a  fact.  The  burden  lies  on  the  party  who  asserts  it: 
Shumberger  v.  Hoy,  7  Pa.  Superior  Ct.  206;  Shubart's 
Est.,  Walbom's  App.,  154  Pa.  230.  like  all  issues 
of  fact  tried  by  a  jury  the  case  is  for  their  consideration, 
unless  the  evidence  sustaining  such  relationship  be  of 
such  character  that  but  one  conclusion  can  be  reached 
therefrom,  that  is,  that  this  relationship  existed.  Each 
case  must  to  a  great  extent  depend  on  its  own  facts. 
From  the  evidence  here  presented  the  court  could  not 
hold  as  a  matter  of  law  that  the  relationship  existed. 
To  say  the  least,  the  case  is  for  the  jury  where  the  claim- 
ant's evidence  ^ows,  as  opposed  to  family  relationship, 
that  the  service  was  rendered  by  request,  that  the  claim- 
ant was  not  permitted  to  eat  with  the  family  at  the 
common  table,  that  the  head  of  the  family  for  years 
never  exchanged  a  kindly  word  with  her,  and  rarely, 
if  ever,  purchased  any  clothing  or  medical  supplies  for 
her.  Such  life  is  not  compatible  with  our  idea  of  the 
life  which  should  surroimd  the  members  of  the  family, 
so  that  the  existence  of  the  so-caUed  family  relationship ' 
might  be  aflSrmatively  determined.  It  represents  more 
the  life  of  the  master  and  servant. 

Appellant  contends  that  even  if  this  relationship  did 
not  exist  there  was  a  presumption  of  payment  which ' 
would  preclude  this  plaintiff  from  recovering.  The 
law  has  been  well  settled  in  this  state  that  ''where  a 
person  serves  in  the  capacity  of  a  domestic  servant,  and 
no  demand  for  payment  of  wages  is  made  by  the  servant 
for  a  considerable  period  after  such  service  has  termi- 
nated, the  inference  is  either  that  the  wages  have  been 
paid,  or  that  the  service  was  performed  on  the  footing 
that  no  payment  was  to  be  made:''  McConnell's  App., 
97  Pa.  31;  Houck  v.  Houck,  99  Pa.  552.  This  presump- 
tion is  one  of  fact  which  may  be  rebutted.  Part  of 
the  claim  is  for  the  time  in  which  no  compensation  of 
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any  kind  was  paid.  This  was  up  to  1909  when  the 
defendant's  wife,  who  was  plaintiff's  sister,  died.  After 
her  death  and  until  the  defendant  remarried,  the  evi- 
dence shows  monthly  payments  of  $5.00.  After  re- 
marriage, and  for  a  few  months  before  claimant  left, 
she  received  $5.00  every  two  weeks.  Suit  was  brought 
immediately  after  the  claimant  left  the  defendant's 
house.  No  demand  was  made  of  the  defendant  for 
wages  for  the  period  prior  to  the  wife's  death;  and  unless 
the  conversations  had  with  this  defendant  immediately 
thereafter  induced  the  claimant  to  forego  the  demand 
and  continue  in  the  service,  she  would  not  be  entitled 
to  recover  for  this  period,  it  being  almost  three  years 
before  suit  was  instituted:  McConnell's  App.,  supra. 

The  periodic  payments  as  here  made,  monthly  and 
semimonthly,  were  sufficient  to  raise  a  presumption  of 
payment.  This  presumption  is  in  the  nature  of  a  receipt 
in  full,  which  the  law  writes  against  the  claimant.  From 
the  kind  of  service  rendered  and  the  customary  manner 
of  paying  for  such  service,  in  order  to  avoid  frauds  that 
are  easily  perpetrated,  the  law  has  wisely  created  this 
barrier  which  claimants  must  remove  by  competent 
evidence.  ''It  is  a  well-established  rule  that  the  wages 
for  domestic  service  are  presumed  to  be  paid  at  stated 
periods,  and  that  when  a  claim  for  such  service  is 
presented  ....  extending  over  any  great  length  of 
time,  the  biu^en  is  upon  the  claimant  to  rebut  the 
presumption.  It,  of  coimse,  is  a  presumption  of  fact 
which  may  be  rebutted  by  competent  evidence,  but 
until  satisfactory  evidence  is  produced  the  i»*esumption 
prevails  and  the  claim  must  be  disallowed:"  Cmnmis- 
key's  Est.,  224  Pa.  509.  Where  it  is  admitted  that 
payments  in  certain  amoimts  have  been  r^ularly  made 
to  domestic  servants  and  accepted  by  them,  the  pre- 
sumption of  payment  thus  raised  by  lapse  of  time,  for^ 
tified  by  actual  pajrments,  adds  to  the  difficulties  claim- 
ant must  overcome.  We  do  not  wish  to  be  understood 
as  holding  that  the  evidence  necessary  to  overcome  a 
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receipt  must  be  presented  to  rebut  this  presumption 
of  payment;  but,  g^ierally,  such  evidence  must  be 
presented  from  which  the  jury  might  reasonably  find 
that  the  amounts  paid  periodically  to  the  claimant 
were  not  intended  as  settlement  in  full  and  should  to 
some  extent  explain  why  the  payments  were  made  and 
accepted.  Whether  or  not  the  evidence  exists  to  rebut 
the  presumption  is  a  question  for  the  oourt:  Gregory's 
Exrs.  V.  Gommonwealthy  121  Pa.  611;'  Richards  v* 
Walp,  221  Pa.  412.  After  a  careful  review  of  the  testi- 
mony we  are  convinced  that  the  claimant  presented 
such  evidence  to  the  trial  court,  which,  if  believed  by 
the  jury,  would  warrant  the  finding  that  the  presump- 
tion was  overcome  and  would  explain  the  lack  of  de- 
mand for  compensation  immediately  after  the  wife's 
death,  as  noted  earlier  in  this  opinion.  The  conversa- 
tions between  defendant  and  plaintiff  relative  to  her 
remaining  in  defendant's  service,  the  offer  to  deposit 
a  sum  of  money  in  her  name  and  to  add  to  it  until 
it  would  reach  a  certain  amount,  and  the  promise  made 
to  the  plaintiff  when  she  left,  to  pay  to  her  a  certain 
sum  in  periods,  are  some  of  the  circumstances  which, 
with  others,  were  submitted  to  the  jury,  from  which 
they  might  find  as  a  fact  that  the  payments  were  not 
intended  to  be  payments  in  full  for  the  service  rendered. 
This  evidence  was  admitted  not  for  the  purpose  of 
establishing  an  express  contract  with  regard  to  these 
specific  amoimts,  but  as  evidence  tending  to  show  that 
the  defendant  regarded  the  sums  paid  to  the  plaintiff 
as  not  being  in  full  for  her  service  and  that  he  considered 
that  she  was  entitled  to  something  beyond  the  amounts 
paid.  From  the  nature  of  the  life  which  this  pkuntiff 
led  at  the  defendant's  home,  it  is  not  to  be  supposed 
that  these  offers  were  of  a  charitable  nature. 

Ck)mplaint  as  to  the  judge's  charge  is  made  hi  several 
of  the  assignments  of  error.    While  there  are  some  mis- 
statements of  the  evidence  the  misstatements  are  harm- 
kss  arors.    Had  the  appellant  deemed  any  of  much 
Vol.  lx— 7 
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wei^t,  he  should  have  then  directed  the  court's  atten- 
tion thereto.  As  to  the  reference  to  the  time  the  first 
conversation  took  place  between  the  parties  hereto, 
this  the  court  endeavored  to  correct.  We  feel,  however^ 
that  the  charge  as  a  whole  was  fair  and  no  serious 
errors  were  made  by  the  learned  president  judge  such  as 
would  have  prejudiced  iq)pellant's  rights.  Had  appellant 
desired  special  instruction  covering  any  phase  of  the  law 
involved)  he  should  have  asked  for  it;  and  if  the  court 
failed  to  instruct  as  con4>letely  on  tihe  questions  pre- 
sented as  appellant  thought  necessary,  he  had  abimdant 
opportunity  to  have  the  court  complete  its  instructions. 
The  assignments  of  error  are  overruled  and  the 
judgment  is  affirmed  at  the  cost  of  the  appellant. 


Brown  v.  McCullough,  Appellant. 

Equity— 'SubrogaHan — Taxei  and  mumdpal  Uens — Sale  cf  tmdwided 
inierest  in  land'--^ontribuUon. 

1.  Where  there  is  a  sale  oi  an  undivided  one-third  interest  in  land 
and  taxes  and  municipal  liens  which  are  charged  against  the  whole 
interest  in  the  land  are  paid  out  of  the  proceeds  of  a  one-third  interest, 
the  judgment  creditor  whose  fund  is  diminished  by  such  pa3miient  ct 
taxes  and  municipal  liens  out  of  the  fund,  is  subrogated  to  the  rig^t 
ct  the  owner  of  the  one-third  interest  to  contribution  far  taxes  and 
municipal  liens  as  against  the  owners  of  the  other  two-thirds. 

Eqidty — Want  cf  party — Waiver  cf  rdi^. 

2.  At  the  hearing  <rf  an  equity  case  the  plaintifF  may  obviate  an  ob- 
jecticm  for  want  (^  a  particular  party  by  waiving  the  rdief  he  is  entitied 
to  against  that  party. 

EqvaJly'-Svinx)QaH(m~-LatheB. 

3.  While  a  person  entitied  to  subrogation  may  by  delay  lose  his 
right  to  enforce  it  against  an  intervening  party,  he  does  not  by  such 
laches  alone  lose  it  against  the  other  original  parties  from  wlKxn  he 
could  enforce  contribution. 

4.  Where  land  subject  to  taxes  and  munidpal  Hens  is  owned  by  three 
pecsons  in  common,  and  one  <rf  the  owners  while  he  is  indebted  to  the 
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ottmr  two,  selb  the  land,  and  aftowards  the  interest  thus  sold  is  again 
sdd  on  execution  and  the  proceeds  used  to  pay  off  liens  agunst  all 
the  interests  in  the  land,  the  rig^t  to  subrogation  will  not  be  defeated 
because  the  original  cotenant  was  bdebted  to  the  other  cotenants. 

5.  Where  one  ct  several  cotenants  pays  taxes  and  municipal  Bens 
on  the  land  Us  equity  of  oontributioii  will  be  limited  to  the  land  in- 
volved, and  he  wOi  not  be  entitled  to  a  personal  judgment  or  decree 
against  those  who  are  bound  to  contribute  through  the  remedy  of  sub^ 
rogatiim. 

Argued  Dec.  4,  1914.  Appeals,  Nos.  200  and  201, 
Oct.  T.,  1914,  by  defendants,  from  decree  of  C.  P.  No.  3, 
PUla.  Co.,  March  T.,  1911,  No.  4,712,  on  bill  in  equity 
in  case  of  John  Wilson  Brown,  Jr.,  v.  Sarah  J.  Mo- 
Cullough,  Martha  E.  Taylor,  The  Mack  Paving  Com- 
pany, The  Tradesmen's  Trust  Company  and  the  City 
of  Philaddphia.  Before  Rice,  P.  J.,  Orlady,  Head, 
Kbfhabt  and  Tbexlbr,  JJ.  Decree  affirmed  and  modi- 
fied. 

Bill  in  equity  for  subrogation. 

McMiCHASL,  J.,  filed  the  following  opinion: 
In  order  to  have  a  complete  understanding  of  this 
case  the  statement  of  the  material  facts  is  necessary. 
Matthew  McCullough  was  the  owner  of  several  tracts  of 
land  situated  in  Germantown,  described  in  the  bilL 
He  died  intestate.  Sarah  J.  McCullough,  Martha  E. 
Taylor  and  James  A.  McCullough  inherited  the  land 
described  from  their  father,  Matthew  McCullough,  and 
held  the  land  as  tenants  in  common.  No  partition  was 
had.  The  various  tracts  of  land  became  mibject  to 
municipal  liens  for  street  improvements  and  to  li^is 
for  unpaid  taxes,  amounting  in  all  to  over  $3,000.  After 
MattfaMSW  McCullough's  death,  a  number  of  judgments 
were  entered  against  James  A.  McCullough.  The  ear- 
liest of  the  judgments  was  one  of  the  firm  of  Thomas 
Kenworthy  Sons  for  $13,274,  entered  April  20,  1907. 
James  A.  McCullough  conveyed  to  Samuel  Potiow  his 
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Qne*third  interest  in  this  land  by  a  deed  dated  Febru- 
ary 21,  1911.  Samuel  Dotlow  gave  a  judgment  note  to 
Bessie  Sorin.  The  deed  was  recorded  on  March  8,  1011. 
Judgment  was  entered  on  the  note  of  Bessie  Sorin  for 
the  amount  of  $632.33  March  9,  1011.  Execution  was 
issued  and  a  sheriff's  sale  had  thereon  on  April  3,  1011. 
The  Eenworthjr  judgment  was  purchased  by  John  Wilson 
Brown,  Jr.,  the  plaintiff  in  the  preset  bill  in  equity. 
He  placed  it  in  the  name  of  Jessie  Leckie  Hughes.  At 
the  sheriff's  sale  on  April  3,  1011,  Sidney  E.  Smith  was 
tJie  first  bidder.  The  amount  of  his  bid  was  $7,600  and 
the  property  was  knocked  down  to  Sidney  E.  Smith. 
He  deposited  $125.  Mark  W.  Collet  entered  his  name 
as  second  bidder  and  paid  $125  as  a  deposit.  Sidney  E. 
Smith  was  unable  to  raise  the  money  to  make  good 
his  bid  of  $7,600  and  he  applied  to  the  Manayunk 
National  Bank  for  a  loan  on  the  entire  property.  The 
bank  agreed  to  loan  the  money  provided  that  the  deed 
for  the  one-third  interest  of  t^e  defendant  in  the  exe- 
cution was  taken  by  Sidney  E.  Smith  and  held  by  him 
until  such  time  as  the  principal  advanced  by  them 
should  be  paid,  and  that  the  mortgage  should  cover 
the  whole  interest  of  all  three  owners. 

On  or  about  May  3,  1011,  Sidney  E.  Smith  saw 
John  i^^lson  Brown,  Junior,  the  real  owner  of  the  judg- 
ment (although  the  fact  of  his  ownership  was  unknown 
to  Sidney  E.  Smith),  and  Mark  W.  Collet,  who  rep- 
res^ited  as  attorney,  according  to  the  docket,  the  then 
holder  of  the  judgment,  Jessie  Leckie  Hughes,  to  whom 
the  judgment  had  been  transferred  either  upon  the  day 
of  the  sheriff's  sale  or  a  day  or  two  before,  and  Sidney  E. 
Smith  offered  to  buy  the  judgment.  This  offer  was 
refused.  In  the  meantime  Mark  W.  Collet  had  had 
allowed  a  rule  on  the  sheriff  to  deliver  a  deed  to  his 
client  as  the  second  purchaser. 

The  recollections  and  statements  of  Mr.  Smith  and  of 
Mr.  Collet  and  of  Mr.  Brown  and  of  Mrs.  Hughes  (who 
became  Mrs.  Cdlet  about  the  time  of  the  negotiations), 
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differ  radically.  Mr.  Smith  says  that  he  told  them  he 
had  borrowed  the  money;  that  one  of  the  conditions 
the  lender  made  was  that  he  should  hold  the  title  until 
they  were  paid^  and  that  the  mortgage  should  cover  the 
entire  three-thirds  interest. 

There  was  another  interview  on  May  5,  according  to 
the  testimony  of  Mr.  Smith,  and  he  says  that  Mr. 
CJollet  told  him  that  he  and  Mr.  Brown  had  come  to 
the  conclusion  that  they  had  better  take  the  $3|500;  but 
that  they  had  been  unable  to  get  Mrs.  Hughes  to  agree 
to  it.  As  to  this  interview  there  were  statements  made 
by  Mr.  Smith  and  d^ed  by  Mr.  Collet,  and  their 
statements  are  so  radically  divergent  that  it  is  not 
possible  that  the  difference  is  one  of  recollection.  One 
or  the  other  of  these  men  is  not  tdling  the  truth  but  is 
fabricating  a  story  to  suit  his  own  side  of  the  case.  But 
as  this  divergence  of  statement  is  not  material  to  the 
determination  of  the  facts  and  law,  the  court,  after 
matmre  deliberation,  has  decided  to  express  no  opinion 
as  to  the  truth  of  the  statements. 

There  is  another  statement  with  regard  to  which  the 
difference  is  almost  as  radical,  and  that  is  the  statement 
made  by  Mr.  Smith  (in  this  testimony  on  p.  4  of  the 
testimony  taken  on  December  11,   1913)   as  follows: 

''I  made  the  proposition  then  to  Mr.  Collet  on  behalf 
of  these  sisters,  that  I  would  pay  him  a  flat  sum  of 
$3,500,  in  full  for  a  release  by  him,  or  a  release  by  her, 
it  was  at  that  time,  of  all  claims  and  demands  she  might 
have  against  this  property  and  against  the  fund  in  the 
sheriff's  hands  under  that  judgment."  It  may  be  that 
Mr.  Smith  is  stating  accurately  what  occurred  in  the 
first  interview,  but  the  testimony  is  positive  that  the 
proposition  made  during  the  first  interview  was  rejected. 
At  this  interview  Mr.  Smith  denied  any  legal  liability 
on  the  part  of  these  two  women  to  pay  anything  to  the 
holder  of  the  judgment  by  reason  of  the  municipal 
claims.  He  said  that  he  said  he  did  not  care  anything 
about  that  phase  of  it;  that  he  was  there,  if  he  could 
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succeed^  to  make  a  settlement  with  them  by  the  pay- 
ment of  $3|500,  cash  flat,  and  that  he  demanded  an  as- 
signment of  the  judgment,  and  they  declined  to  make 
an  assignment  because  they  wanted  to  pursue  James  A« 
McCullough  further  under  the  judgment,  ''and  I  said  to 
lam,  if  that  was  the  only  reason  he  had  for  retaining  the 
judgment  I  would  not  insist  on  the  assignment,  but  I 
would  require  an  agreement  from  him  that  if  we  needed 
the  judgment  to  im)tect  our  title  as  to  the  one-third  he 
would  allow  us  the  use  of  it.  He  told  me  I  could  rely  on 
his  word  as  a  member  of  the  bar  that  he  would  do  that 
at  any  time."  This  statement  of  Mr.  Smith's  is  denied 
by  the  witnesses  for  the  plaintiff,  and  the  preponder- 
ance oi  the  evidence  is  in  their  favor.  On  cross-exami- 
nation Mr.  Smith  further  stated  that  he  made  the  con- 
dition to  Mr.  Collet,  ''that  if  it  became  necessary  to 
protect  our  title  thereafter,  he  should  allow  us  to  use 
that  judgment  for  that  purpose.  And  he  assured  me 
that  he  would  do  that  and  that  I  did  not  need  any 
written  agreement,  but  I  could  dep^id  on  his  word 
as  a  member  of  the  bar."  Mr.  Smith  was  further 
asked  on  cross-examination  whethar  he  did  not  say  to 
Mr.  Collet,  "That  if  some  other  creditor  should  later 
come  in  and  attack  this  whole  transaction,  to  wit,  the 
conveyance  by  McCullough  of  his  one-third  interest 
to  Dotlow  and  Dotlow's  confession  of  judgment  and 
the  subsequent  shaiff's  sale  as  being  a  contrivance 
to  defraud  other  creditors — ^that  if  that  should  be  done 
they  would  use  their  judgmaits  to  protect  you?  Isn't 
that  the  proposition  that  you  had  with  Mr.  Collet  and 
the  one  you  are  referring  to  in  your  testimony  in  chief?" 
Answered,  "I  cannot  answer  that  yes  or  no  because 
two  years  and  a  half  have  lapsed  since  it  happened." 
As  the  case  of  the  defendants  depends  largely  upon 
their  ability  to  show  that  Mr.  Brown,  the  owner  of  the 
judgment,  and  Mr.  Collet,  representing  the  owner  of  the 
judgment,  agreed  with  Mr.  Smith  that  the  money  paid 
in  should  be  in  full  for  all  demands  and  that  thare  was  a 
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waiver  and  release  of  Brown's  right  to  substitution  or 
subrogation  as  against  the  ladies  who  own  the  two-thirds 
interest  in  the  land.  The  court  is  of  opinion,  and  has 
so  found  in  answer  to  requests  for  findings  of  fact,  that 
there  was  no  agreement  by  Brown  to  waive  his  right 
to  subreption.  This  in  the  opinion  of  the  court  is 
the  crux  or  determining  point  of  the  controversy,  for, 
under  the  law  of  Pennsylvania,  it  seems  to  the  oomt 
to  be  an  established  rule  of  law  that  where  there  is  a 
sale  df  an  undivided  interest  in  land,  and  taxes  and  mu- 
nicipal liens  which  are  charged  against  the  whole  interest 
in  the  land  are  paid  out  of  a  one-third  interest,  that  the 
judgment  creditor  whose  fund  is  diminished  by  such 
payment  of  taxes  and  municipal  liens  out  of  the  fimd 
is  subrogated  to  the  right  of  tibe  owner  of  the  one-third 
interest  to  contribution  for  taxes  and  municipal  liens  as 
against  the  owners  of  the  other  two-thirds.  The  views 
of  the  court  in  this  regard  are  stated  categorically  in 
the  answers  to  the  requests  for  findings  of  fact  and  law. 
The  trial  judg^  is  of  opinion  that  if  the  case  were  de- 
pendent upon  Smith's  testimony  alone  his  testimony 
would  fail  to  make  out  a  sufficiently  strong  case  for 
the  defendants  to  deprive  the  plaintiff  of  his  equitable 
right  to  subrogation,  and,  as  the  testimony  of  Smith  was 
contradicted  in  all  its  essential  points  by  two  witnesses 
and  in  some  essential  points  by  three  witnesses,  the  trial 
judge  is  of  opinion  that  the  preponderance  of  the  evi- 
dence and  the  wei^^t  of  the  testimony  is  against  the  de- 
fendants. 

To  resume  the  history  of  the  case,  after  Mr.  Smith  had 
found  that  he  was  unable  to  purchase  or  control  by 
transfer  the  Kenworthy  judgment  which  was  owned  by 
&own,  he  went  with  Mr.  Collet  to  the  sheriff's  office, 
and  there  gave  Collet  a  certified  cheek  for  $3,500  and 
offered  to  pay  into  the  sheriff  a  check  for  $3,186.95,  and 
the  cffet  was  that  Collet,  for  Brown,  should  receipt 
for  the  balance  of  the  bid.  Mr.  Russell,  the  sheriff's 
solicitor,  however,  declined  this,  and  after  some  col- 
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loquy.  Collet,  for  Brown,  paid  in  an  amount  sufficient 
to  bring  the  payments  to  the  sheriff  up  to  the  amount 
of  the  bid.  There  were  some  errors  in  calculation, 
Mr.  Smith  having  overpaid  someidiat,  and  this  was 
adjusted  later.  Out  of  the  fund  were  paid  the  costs, 
•the  taxes  prior  to  1911,  $354.90,  taxes  for  1911,  $129.50; 
a  city  claim  C.  P.  No.  5,  December  T.,  1909,  No.  1932, 
$1,339.06;  city  claun  C.  P.  No.  5,  December  T.,  1909, 
No.  1933,  $1,196.43,  and  the  balance,  $4,365.05,  was 
paid  to  Michael  J.  Ryan,  attorney  for  John  Wilson 
Brown,  Jimior,  on  account  of  the  Kenworthy  judgment 
owned  by  Brown. 

The  bUl  in  this  case,  asserting  the  right  to  subroga- 
tion, was  filed  on  May  13,  1911,  and  the  mortgage  to 
the  Manayunk  National  Bank  was  recorded  subse- 
quently on  May  17,  1911. 

The  facts  have  now  been  stated  sufficiently  at  length 
to  enable  the  court  to  give  its  views  upon  the  ques- 
tions of  law  and  equity  involved.  There  is  no  doubt 
that  subreption  is  an  equitable  right  and  wiU  not  be 
decreed  where  it  works  injustice;  but  the  law  of  Pennsyl- 
vania in  regard  to  subrogation  in  cases  similar  to  ihe 
case  the  comt  is  now  adjudicating  has  been  settled 
since  the  case  of  Moroney  v.  Copeland,  5  Wharton,  407, 
as  long  ago  as  1839.  In  that  case  Sbrqeant,  J.,  de- 
livering the  opinion  of  the  Supreme  Court,  said:  ''The 
next  question  is  as  to  the  taxes,  and  the  claim  for  iron 
pipes,  filling,  paving  and  curbing  foot-ways,  which  by 
act  of  assembly  are  liens  on  the  property  in  which  Brown 
and  Copeland  had  an  equitable  estate  at  the  tune  they 
were  assessed  and  incurred.  The  interest  of  Copeland 
was  sold  by  execution  on  a  judgment  against  him  and 
the  money  was  brought  into  court;  and  the  question 
is,  whether  the  whole  of  these  claims  are  to  be  paid  out 
of  the  purchase  money,  or  only  half  of  them  or  none  of 
them?  The  general  rule  is,  that  with  the  exception  of 
the  first  mortgage  (which  is  exempted  by  act  of  as- 
sembly), a  judicial  sale  converts  the  interest  sold  into 
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money,  and  divests  all  liens  on  the  land  existing  at  the 
time  of  sale.  The  lien  here  resembles  a  judgment  agamst 
both:  it  bound  the  interest  in  the  whole  knd;  the  ten- 
ants in  common  being  respectively  entitled  to  an  un- 
divided moiety  in  the  whole,  neither  having  the  whole 
of  an  undivided  moiety.  On  a  sale  of  the  interest  of  one 
tenant  in  common  by  executicm  on  a  judgment  against 
him,  the  lien  of  a  prior  judgment  agiunst  both  is  pay- 
iJide  out  of  the  proceeds:  and  the  lien  of  these  taxes 
being  against  the  land  of  both  jointly,  is  in  the  nature 
of  a  joint  judgment,  and  must  be  paid  out  of  the  pro- 
ceeds of  sale.  But  as  the  efifect  of  such  payment  is 
to  take  the  interest  of  one  to  pay  the  whole,  he,  or  those 
who  represent  him,  have  a  ri^t  of  contributimi  from 
the  oth^  cotenant,  to  rebnburse  them  the  one-half 
thus  paid.  Copeland  would  lose  one-half  of  this  money 
now  applied  to  the  payment  of  Brown's  share  of  the 
taxes:  and  equity  would  seem  to  require,  that  he  should 
be  subrogated  to  the  liens  of  these  clahns  on  Brown's 
interest,  so  far  as  respects  the  half  of  them  thus  paid, 
according  to  the  decision  in  Ramsey's  Appeal,  2  Watts, 
228.  The  act  of  June  16,  1836,  sec.  86,  gives  the  court 
power  in  these  cases  of  distribution  of  mon^  raised 
by  execution,  'to  hear  and  determine  the  same  accord- 
ing to  law  and  equity.'  It  would  be  equitable  in  the 
present  case  to  make  such  a  decr^."  This  case  an- 
nounces a  rule  which  has  been  followed  in  Pennsyl- 
vania ever  since  and  which  applies  to  the  facts  of  the 
present  case. 

In  the  case  of  Gearhart  v.  Jordon,  11  Pa.  325  (1849), 
Uie  headnote  states:  ''As  between  purchasers  in  com- 
mon of  an  estate  bound  by  a  joint  lien,  each  is  bound 
to  contribute  only  its  proportion  towards  the  discharge 
of  the  common  burthen,  and  beyond  this  is  to  be  con- 
sidered simply  as  the  surety  of  the  remaining  piurpartd. 
In  this  req)ect  they  are  to  be  treated  as  the  several 
estates  of  joint  debtOTs,  one  bdng  surety  of  the  others; 
^md  if  the  purpart  of  one  is  called  on  to  pay  more  than 
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its  proportion,  the  tenant  or  his  lien-creditors  are  en- 
titled to  stand  in  the  place  of  the  satisfied  creditor  to 
the  extent  of  the  excess,  which  ought  to  have  been 
paid  out  of  the  other  shares.'^  In  that  case  Bbll,  J., 
delivering  the  opinion  of  the  court,  said:  ''That  case  is 
identical  in  principle  with  Nefif  v.  Miller,  8  Pa.  347. 
That  determination,  and  the  authorities  upon  whidi  it 
is  based,  settle  that  subrogation  is  admissible  wherever 
a  joint  creditor  of  two  funds,  belonging  to  different 
debtors,  appropriates  one  of  them  in  payment  of  his 
debts,  in  disappointment  of  anoth^  creditor  of  that 
fund/' 

In  Cottrell's  App.,  Bower's  Est,  23  Fa.  204  (1854), 
WooDWABD,  J.,  said:  ''Subrogation  is  foimded  on  prin- 
ciples of  equity  and  benevolence,  and  may  be  decreed 
where  no  contract  or  privity  of  any  kind  exists  between 
the  parties.  Wherever  one  not  a  mere  volunteer  dis- 
charges the  debt  of  another,  he  is  entitled  to  all  the 
remedies  which  the  creditor  possessed  against  the 
debtee*.  Actual  payment  discharges  a  judgment  or 
other  incumbrances  at  law,  but  where  justice  requires 
it  we  keep  it  afoot  in  equity  for  the  safety  of  the  pay- 
ing surety.'^ 

In  Dou^ass's  App.,  48  Pa.  223,  the  headnote  is: 
''In  distributing  the  proceeds  of  a  sheriff's  sale,  the 
rights  of  claimants  must  be  detennined  as  they  were 
at  the  time  of  the  sale,  the  hens  being  divested  by  the 
sale,  the  lienholders  are  tmned  over  to  the  proceeds, 
and  no  lien  or  right  thereto  can  be  afterwards  acquired.'' 

From  these  cases  it  would  appear  that  the  rule  is  cor- 
rectly stated  in  the  first  request  for  finding  of  law  sub- 
mitted on  behalf  of  the  plaintiff  and  aflSimed  by  the 
court  as  follows: 

"1.  A  judgment  creditor  of  a  tenant  in  common  who 
has  been  compdled  to  receive  at  the  distribution  of  a 
fund  arising  from  a  sheriff's  sale  of  an  interest  in  com- 
mon of  a  debtor  an  amoimt  less  than  his  judgment 
because  a  portion  of  the  fimd  arising  from  such  sheriff's 
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sale  of  his  debtor's  interest  in  the  land  being  used  to 
pay  a  municipal  lien  or  claim  against  the  whole  prem- 
ises is  entitled  to  be  subrogated  agiunst  the  other  co- 
owners  of  the  land  to  the  rights  of  the  lienors  to  the 
extent  of  the  amount  that  should  equitiJidy  have  been 
paid  by  the  said  co-owners.'' 

To  defeat  this  rig^t  of  the  plaintiff  the  defendants 
have  asserted  in  requests  for  findings  of  fact  numbers  5 
and  6|  submitted  on  behalf  (A  defendants: 

''5.  By  an  agreement  of  settlement  entered  into  be- 
tween the  said  Sidney  E.  &nith  and  the  said  Mark  W. 
Ck>llet,  the  said  Collet  i^preed  on  behalf  of  his  client  to 
accept  $3,500  in  lieu  of  the  somewhat  larger  sum  which 
would  otherwise  be  received  by  his  client  from  the  sheriff 
on  account  of  the  said  judgment  against  James  A.  Mc- 
Cullough  if  the  full  amount  of  $7,600  Ind  by  the  said 
Sidn^  K  Smith,  was  paid  by  him  in  settlement  with 
the  dieriff  • 

6.  It  was  a  term  ell  the  agreement  of  settlement  made 
between  TAsA  W.  Ck>llet  and  Sidney  E.  Smith,  that  the 
defendants,  Martha  E.  Taylor  and  Sarah  J.  McCulloue^, 
diould  have  the  right  at  any  time  to  use  the  judgment 
obtained  by  Eenworthy  and  others  against  James  A. 
McCulloughi  to  protect  the  said  real  estate  described 
in  the  bill  from  any  further  clahns  of  any  kind  by  any 
creditor  of  James  A.  McCuUough,  including  the  plain- 
tiff/' 

The  court,  after  a  careful  consideration  of  the  testi- 
mony and  of  the  briefs  submitted,  has  declined  to  aflSrm 
either  of  these  findings  of  fact. 

The  defendants,  Sarah  J.  McCulloue^  and  Martha  E. 
Taylor,  state  in  their  answers,  that  they  ''negotiated 
witib  Jessie  Leckie  Hughes  and  John  Wilson  Brown  for 
the  purdiase  of  the  judgment  held  by  her.  These  ne- 
gotiations cufaninalied  in  the  payment  by  me  and  by 
my  sister  of  the  sum  of  $3,615  on  May  5,  1911,  to  Jessie 
Leckie  Hughes  for  a  full  release  of  the  tract  of  land  sdd 
by  the  sheriff  as  aforesaid  from  the  judgment  hdd  by  her." 
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The  proofs,  however,  do  not  sustain  the  all^ations  of 
the  answer.  As  has  been  stated,  the  only  evidence 
tendmg  to  establish  these  facts  was  given  by  Sidney  E. 
Smith,  and  the  court  has  already  stated  that  in  the  opin- 
ion of  the  court  his  evidence  is  insufficient  to  establish 
these  facts,  and  as  it  is  met  by  the  denial  of  two  wit- 
nesses, perhaps  of  three  witnesses,  the  preponderance 
and  weight  of  the  testimony  is  against  him. 

Hie  court  does  not  think  that  the  supplemental  an- 
swers have  probative  value,  because  they  were  not  sworn 
to  positively  by  the  defendants,  but  simply  upon  iii- 
formation  and  belief:  Gantt  v.  Cox,  199  Pa.  208-215, 
opinion  by  Mitchell,  J.;  Ri^el  v.  American  Life  In- 
surance Company,  153  Pa.  134-145;  Bussier  v.  Weekey, 
11  Pa.  Superior  Ct.  463. 

Another  defense  is  presented.  Hie  defendants  aver 
that  a  sum  of  money  large  enough  to  pay  the  sheriff 
and  Smith's  fees  and  expenses  was  obtained  from  the 
Manayunk  National  Bank  through  a  mortgage  on  the 
entire  tract  jointly,  by  the  purchaser  at  the  sheriff's 
sale  of  Dotlow's  interest— Sidney  E.  Smith— and  Miss 
McCuIlough  and  Mrs.  Taylor.  Hie  court  is  of  opinion 
and  finds  as  a  fact  that  no  notice,  either  by  record  or 
parol,  was  given  to  the  owners  of  the  Kenworthy  judg- 
ment of  the  mortgage  to  the  Manayunk  National  Bank 
prior  to  the  filing  of  the  bill  for  substitution  and  sub- 
rogation. It  may  be  that  there  was  general  talk  about 
how  the  money  was  raised,  but  there  was  nothing  dis- 
closed which  amounted  to  legal  or  equitable  notice. 

Mr.  Brown  was  asked  (page  63): 

''Q.  bid  you  at  the  time  the  settlement  was  made  by 
the  sheriff  or  at  any  previous  time  know,  or  were  you 
informed,  that  part  of  the  money  paid  to  the  sheriff 
was  obtained  from  the  Manayunk  National  Bank  on  a 
mortgage?  A.  I  did  not  know  it  from  any  source  at  alL 
Q.  Was  the  mortgage  made  to  the  Manayunk  National 
Bank  ever  mentioned  at  any  of  these  interviews  with 
Mr.  &nith?    A.  Not  as  the  Manayunk  National  Bank. 
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I  understood  the  money  was  being  raised  by  mortgage, 
but  the  name  of  the  mortgagee  was  not  given,  nor  was 
it  inquired  into/' 

Hie  mortgagee  took  its  mortgage  without  any  re- 
leasoi  written  or  oral,  of  the  plaintiff's  rig^t  to  be  sub- 
rogated to  the  municipal  liens  or  tax  claims  so  far  as 
the  purparts  of  Miss  McCullough  or  Mrs.  Taylor  were 
eoncemed.  The  Manayunk  National  Bank  was  not  in 
any  way  misled  by  the  plaintiff,  Brown,  by  Ck>llet,  or 
by  Mrs.  Collet.  It  therefore  took  its  mcnrtgage  subject 
to  Brown's  rights  of  subreption  against  the  purparts 
at  Miss  McCullough  and  Mrs.  Taylor.  And  no  notice 
of  this  mortgage  has  been  brought  home  to  the  plaintiff, 
John  Wilson  Brown,  Junior,  or  to  his  attorney,  Mr. 
Ck>llet|  prior  to  the  recording  of  the  mortgage  on  May  17, 
1911. 

Another  defense  is  that  James  A.  McCullough  was  in- 
debted to  each  of  his  sisters,  defendants  in  the  bill, 
''In  the  sum  of  $2,450,  received  by  him  as  my  share  of 
the  damages  awarded  to  me  against  the  dty  of  Phila- 
ddphia  in  the  matter  of  the  opening  of  Bowman  Street 
through  part  of  the  land  concerned  herein,  the  amount 
of  which  damages  were  collected  and  retained  by  the 
said  James  A.  McCullough  and  have  never  been  paid 
over  to  me  by  him."  If  this  suit  were  by  James  A. 
McCullough  to  enforce  his  right  of  subrogation  against 
his  sisters  the  withholding  of  money  by  him  for  them 
might  be  asserted  as  a  defense  to  his  claim.  But  it  does 
not  appear  when  the  monqr  became  due  from  James  A. 
McCullough  to  his  sisters  or  timt  it  was  prior  to  the 
judgment  obtained  by  Kenworthy  against  McCullough 
and  sold  and  transferred  to  the  plaintiff,  or  prior  to  the 
sale  by  McCullough  to  Dotlow.  It  is  an  answer  also 
to  his  defense  that  it  was  Dotlow's  land,  not  James  A. 
McCullough's,  that  paid  the  portion  of  the  liens  that 
were  due  by  Miss  McCullough  and  Mrs.  Taylor.  Hiere 
is  no  right  to  a  set-off  against  Dotlow,  and,  consequently, 
no  rig^t  to  a  set-off  against  Brown's  right  of  abro- 
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gation.  BefiideSy  the  rig^t  of  subrogation  is  not  a  per« 
sonal  right  and  cannot  be  assigned  or  waived  to  the 
detriment  of  a  lien  creditor  by  the  person  primarily 
entitled  to  it.  In  Huston's  App.,  69  Pa.  485^  it  was 
held  that  a  surety  whose  land  had  paid  a  joint  judg- 
ment agamst  himself  and  his  principal^  could  not  assign 
his  rights  of  subreption  against  his  principal  under 
this  judgment,  to  the  detriment  of  one  of  his  own  lien 
creditors,  whose  judgment  was  immediatdy  subse- 
quent and  had  received  less  than  its  full  amount  at  the 
same  sale. 

It  has  been  contended  that  the  bill  diould  be  dis- 
missed because  the  Manayunk  National  Bank  has  not 
beeii  made  a  party.  It  is  to  be  noticed  that  the  Mana- 
yunk National  Bank  has  not  asked  to  become  a  party, 
and,  under  the  evidence  and  the  opinion  stated  by  the 
court,  it  is  not  in  the  opinion  of  the  court  nececearily 
a  party  to  this  controversy.  It  may  be  that  the  secu- 
rity of  the  land  for  the  value  of  the  mortgage  may  be 
diminished  somewhat  if  Sarah  J.  McCuUough  and 
Martha  E.  Taylor  refuse  to  pay  the  loan  which  the 
court  of  equity  finds  that  thepr  owe,  and  it  becomes 
necessary  to  enforce  the  decree  of  the  court  against  the 
lands  covered  by  the  mortgage.  But  the  interest  of 
the  Manayunk  National  Bank  is  so  remote  that  we  do 
not  think  the  failure  to  include  them  as  plaintiffs  or 
defendants  necessarily  defeats  the  right  of  the  plaintiff 
and  requires  that  the  bill  be  dismissed.  Coimsd  for 
plaintiff  has  called  our  attention  to  a  case  decided  by 
the  Supreme  Court  of  Indiana,  Chi^mian  v.  Sullivan, 
120  Indiana,  50.  That  case  was  in  its  facts  very  like  the 
present  one.  The  question  was  as  to  the  precedence  be- 
tween a  mortgagee  and  a  cotenant  of  the  mortgagor, 
claiming  subrogation  to  liens  against  the  common  prop- 
erty by  reason  of  their  payment  by  her,  and  it  was  de- 
cided by  the  Supreme  Court  of  Indiana  in  favor  of  the 
claimant  of  subrogation. 

[The  court  is  of  opinion,  therefore,  that  the  plaintiff, 
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John  Wikon  Brown,  Junkur,  is  entitled  to  subrogation 
or  substitution  to  the  tax  claims  and  municipal  liens, 
and  is  entitled  to  demand  that  they  be  paid  as  to  one- 
third  each  by  Sarah  J.  McCullough  and  Martha  E. 
Taylor.J 

And  now,  to  wit,  July  3,  1914,  upon  consideration 
of  the  bill,  the  answers  Uiereto  and  the  amendments  to 
the  answers,  replication  and  evidence  taken  in  this  case, 
the  court  orders  and  decrees  as  fdlows: 

1.  That  eadi  of  the  defendants,  Sarah  J.  McCullough 
and  Martha  E.  Taylor,  be  ordered  and  directed  to  pay 
over  to  John  Wilson  Brown,  Jr.,  the  i^aintiff,  the  sum  of 
$1,006^7,  and  mterest  thereon  from  May  13,  1911,  the 
date  of  the  distribution  by  the  dieriff  of  Ruladelidiia 
county  of  the  fund  realized  by  the  sale  (A  the  one-third 
interest  of  Samuel  Dotlow  in  and  to  the  following  de- 
scribed lots  or  pieces  of  groimd:  .... 

2.  That  the  plaintiff,  John  Wilson  Brown,  Jr.,  do  re- 
cover from  and  out  of  the  right  and  interest  and  estate 
of  the  defendant  Sarah  J.  McCuUoue^  in  the  af(Hre- 
described  lots  or  pieces  of  ground,  the  sum  of  $1,006.37,  and 
interest  thereon  from  May  13,  1911,  and  that  the  plain- 
tiff, John  Wilson  Brown,  Jr.,  do  recover  from  and  out 
of  the  rig^t,  and  interest  and  estate  of  the  defendant 
Martha  E.  Taylor,  in  the  afore-described  lots  or  jMeces  of 
ground,  the  sum  of  $1,006.37,  with  interest  from  May  13, 
1911,  and  that  a  lien  for  these  sums  be  imposed  upcm 
each  of  the  said  rights,  interests  and  estates  in  favor  of 
the  plaintiff  the  said  John  Wilson  Brown,  Jr. 

3.  That  the  plaintiff,  John  Wilson  Brown,  Jr.,  be  sub- 
rogated to  the  rights  and  securities  of  the  defendants, 
the  city  of  Philadelirfiia,  the  defendant  the  Mack  Pav- 
ing Company,  the  defendant  the  Tradesmen's  Trust 
Company,  against  the  interests,  rights  and  estates  of 
the  said  Sarah  J.  McCullough  and  Martha  E.  Taylor, 
in  and  to  the  lots  or  pieces  of  ground  aforesaid,  to  the 
extent  of  the  sum  ci  $1,006.37,  and  interest  from  May  13, 
1911,  against  the  said  intersst,  right  and  estate  of  Sarah  J. 
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McCulloQgh  and  to  the  extent  of  the  sum  of  $1,006.37, 
and  interest  from  May  13>  1911,  agamst  the  said  interest, 
right  and  estate  of  Martha  E.  Taylor. 

W.  W.  Porter,  of  Porter,  Foulkrod  &  McCuUagh,  for 
appellants.— The  bill  should  have  been  dismissed  be- 
cause of  the  nonjoinder  as  a  party  of  the  Manayunk 
National  Bank,  the  mortgagee  of  the  property  against 
which  the  court's  decree  op^:ate8  to  perpetuate  (for  the 
benefit  of  the  plaintifF)  certain  prior  hens,  which  had 
been  previously  paid  out  of  the  proceeds  of  the  said 
mortgage.  The  right  of  the  plaintiff,  as  a  judgment 
creditor,  to  be  subrogated  to  prior  liens  which  were  di- 
vested by  the  sheriff's  sale,  was  lost  through  the  inter- 
vention of  the  right  of  the  Manajrunk  National  Bank  as 
mortgagee,  the  proceeds  of  whose  mortgage  was  util- 
ized (with  the  Imowledge  of  the  plaintiff)  to  make  the 
settlement  with  the  sheriff  in  which  the  plaintiff  par- 
ticipated as  a  distributee:  Robeson's  App.,  117  Pa.  628; 
Allegheny  V.  R.  Co.  v.  Dickey,  131  Pa.  86;  McGinnis' 
App.,  16  Pa.  446;  Wallace's  Est.,  59  Pa.  401;  Hoff's 
App.,  84  Pa.  40;  Gring's  App.,  89  Pa.  336. 

The  plaintiff,  by  reason  of  his  prior  n^otiations  with 
the^  defendants,  and  because  his  judgment  debtor— in 
whose  shoes  he  stands— was  indebted  to  each  of  the  de- 
fendants, in  an  amount  in  excess  of  the  money  claimed 
by  the  plaintiff,  is  without  equity  to  maintain  this  bill. 
Tliis  being  a  proceeding  in  equity  for  subrogation,  the 
plaintiff  is  not  entitled  to  a  general  decree  for  the  pay- 
ment of  mon^,  which  the  court  below  entered  against 
the  defendants:  Iron  City  Tool  Works  v.  Long,  44  L.  I. 
28;  Hogg  V.  Longstreth,  97  Pa.  255. 

Lome  L.  Tafel,  with  him  Michael  J.  Ryan,  for  ap- 
pellee.— ^Plaintiff  was  entitled  to  contribution  from  ap- 
pellants for  their  proportionate  share  of  the  taxes  and 
hens  against  the  whole  tract,  which  were  paid  from  the 
one-third  interest  against  which  his  judgment  was  a 
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lien  and  this  contribution  should  be  enformd  by  sub- 
rogating him  to  the  liens.  In  no  event  should  the  bill 
be  dismissed  or  remanded  because  of  the  mortgage  to 
the  bank,  as  the  decree  for  subrogation  can  be  so 
molded  by  this  court  that  the  plaintiff's  subrogation 
shall  be  subordinate  to  the  mortgage  of  the  bank,  in 
case  the  court  reaches  the  conclusion  that  the  mortgagee 
should  have  been  made  a  party  or  that  its  equity  is 
equal  to  that  of  the  plaintiff.  But  apart  from  any  waiver 
the  decree  should  be  aflSrmed  because  plaintiff's  rights 
are  superior  to  those  of  the  bank.  Should  it  be  decided, 
however,  that  the  equity  of  the  plaintiff  is  not  superior 
to  that  of  the  bank,  the  decree  can  readily  be  molded 
by  this  court,  so  that  the  plaintiff's  subreption  shall  be 
subordinated  to  the  rights  of  the  mortgagee:  Bud  v. 
OUver,  148  Pa.  194. 

There  was  no  waiver  or  release  of  either  contribution 
or  subrogation  as  a  result  of  the  negotiations  between 
the  parties.  Hie  personal  indebtedness  of  James  A. 
McCuUough  to  his  sisters  cannot  be  set  off  against 
plaintiff's  claim  against  them  for  contribution:  Huston's 
App.,  69  Pa.  485. 

Aside  from  the  remedy  by  subrogation,  the  plaintiff 
is  clearly  entitled  to  a  decree  in  equity  for  contribution 
against  appellants  out  of  their  two-Uiirds  interests  in 
the  land.  Ck>ntribution  is  an  equitable  right,  of  which 
subrogation  is  but  one  means  of  enforcement,  and  it 
may  exist  indep^idently  of  the  subrogation.  In  this 
question,  the  mortgagee  has  no  concern,  as  it  does  not 
affect  his  lien. 

Opinion  bt  Ebfhabt,  J.,  May  14,  1915: 
The  opinion  of  the  learned  president  judge  of  the 
court  below,  which  will  be  found  in  the  report  of  this 
case,  fully  sustains  appellee's  right  to  subrogation.  The 
appellee  agreed  at  the  argument  that  the  decree  should 
be  modified  so  as  to  subordinate  his  claim  to  the  lien 
of  the  Manayunk  National  Bank.  It  is  within  appellee's 
Vol.  lx— 8 
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right  to  have  the  decree  so  modified.  ''The  plaint^ 
may  al  the  hearing  obviate  an  objection  for  waat  of  a 
partieular  party  by  waiving  the  relief  he  is  entitled  to 
against  that  party:''  Daniels'  Chancery  Practice,  p.  293; 
Story's  £q.  Pleading,  sec.  228;  Budd  v.  Olver,  148  Pa. 
194.  ''Subrogation  is  a  matter  of  grace,  not  of  rig^t, 
and  is  a  creature  of  pmre  equity.  It  will  never  be  decreed 
where  it  works  injustice:"  Budd  v.  Olver,  siqira.  No  ef- 
fort was  made  by  the  appellee  to  secure  contribution  and 
subrogation  on  account  of  those  liens  which  had  absorbed 
a  portion  ci  the  fund  that  he  was  entitled  to  receive  until 
aftOT  the  bank's  mortgage  was  executed  and  ddivered. 
Those  who  may  claim  these  rights  should  move  promptly. 
Delay,  if  permitted,  would  seriously  interfere  with  the 
rights  of  intervaiing  parties.  The  Manayunk  Bank  was 
such  intervening  party.  The  appellee  would  only  be  in- 
jured by  this  modification  to  the  amount  that  his  daim,  in 
event  of  a  sale,  mig^t  be  reduced  by  reason  of  its  hen 
being  subordinated  to  that  of  the  bank's.  His  laches, 
in  his  efiforts  to  secure  subrogation,  would  not  inure  to 
the  bra^t  of  those  whose  properties  have  been  relieved 
of  liens  at  the  expense  of  the  appellee.  Appellee  may 
still  have  these  liens  kept  alive  for  his  use  and  benefit 
against  these  properties  or  interests.  A  part  of  the 
money  from  the  sheriff's  sale  of  the  cotenanf  s  interest, 
agaii^t  which  iqq>ellee  had  his  lien,  was  used  to  pay 
in  fidl  claims  which  were  liens  on  all  interests,  thus 
diminishing  the  amount  of  money  appellee  was  entitled 
to  receive.  Appellee's  right  to  contribution  would  not 
be  destroyed  or  its  enforcem^it  through  the  equitable 
remedy  of  subrogation  lost  through  his  laches.  "It  is 
a  settled  principle  Uiat  the  holder  of  an  equity  must 
be  vigilant  in  asserting  it,  if  he  would  have  the  aid  of  a 
chancellor.  Laches  in  such  a  holder  will  always  post- 
pone him  to  one  who  may  have  been  injured  by  his 
inertness:"  Douglass's  Appeal,  48  Pa.  223. 

The  complaint  that  the  defendants,  cotenants,  had 
a  set-off  or  claim  against  James  A.  McCidlougb,  which 
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would  defeat  any  ri^t  ot  subrogation  in  him^  or  his 
judgment  creditors^  for  the  reason  that  during  the  co- 
tenancy of  James  A.  McCuUough  and  defendants,  and 
before  he  sold  his  interest  to  the  execution  debfanr,  he 
was  indebted  to  them,  was  answered  by  the  learned 
court  below  as  fdlows:  ''It  does  not  appear  when  the 
money  became  due  from  James  A.  McCulloug^  to  his 
sisters,  (defendants)  m  that  it  was  prior  to  the  jiklgment 
obtained  by  Kenworthy  against  McCullough  and  sold 
and  tranrferred  to  the  plaintiff  or  prior  to  the  sale  by 
McCullough  to  Dotlow.  It  is  an  answer  also  to  his 
ddense  that  it  was  Dotlow's  land,  not  James  IL  Mc- 
Cullough's,  that  paid  the  portion  <rf  the  liens  that  were 
due  by  Miss  McCullough  and  Mrs.  Taylor.  There  is 
no  rif^t  of  set-off  against  Dotlow,  and  consequently 
BO  right  to  a  set-off  against  Brown's  rig^t  of  subro- 
gation.'' Dotlow  purchased  the  interest  from  James  A. 
McCullough  and  he  immediately  gave  a  note  upon  which 
judgm^it  was  entered,  execution  issued  and  the  land 
sold  and  the  proceeds  from  its  sale  was  used  by  the 
sheriff  to  pay  the  whole  of  the  taxes  and  municipal 
liens  to  the  loss  of  the  appellee.  Brown.  Had  there 
been  any  surplus  from  the  sale  after  the  payment  of 
these  liens,  Dotlow,  not  McCullough  would  have 
recdved  it.  When  McCullough  sold  his  interest  to 
Dotlow,  the  iqi^Uee  was  a  creditor  of  McCullough  and 
a  lien  creditor  of  the  land  conveyed  to  Dotlow.  Any 
claim  which  the  cotenants  had  against  McCullough  while 
thar  cotoiancy  existed,  and  after  its  sale,  was  a  pa*- 
sonal  claim.  It  was  not  in  judgment,  or  in  suit,  and 
not  a  lien  upon  any  interest  McCulk>u^  might  con- 
vey. McCullough  is  not  a  party  to  this  proceeding. 
When  he  sold  his  interest  it  was  subject  to  the  tax 
and  municipal  liens  against  the  entire  tract,  and  the 
judgments  against  him.  While  the  equity  of  subrogar^ 
tion  may  be  said  to  be  worked  out  through  the  debtor, 
it  »  not  sul^ect  to  the  debtor's  control  by  assignment 
or  release,  but  is  personal  to  the  judgment  creditor 
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whose  rights  are  affected.  Where  the  debtor  is  a  co- 
tenant  and  conveys  his  interest  to  another  and  after- 
wards this  interest  is  sold  on  execution  and  the  proceeds 
pay  off  judgments  against  all  interests,  the  right  to 
subrogation  would  not  be  defeated  or  interfered  with 
because  the  original  cotenant,  who  thus  conveyed  his 
land,  was  indebted  to  the  other  cotenants.  The  right 
of  subrogation  would  follow  the  interest  upon  which  the 
judgment  was  a  lien,  unaffected  by  secret  equities  in 
^avor  of  creditor  cotenants,  who  have  not  established 
as  a  preference  their  claims  upon  the  record.  The  rule 
may  be  carried  further:  had  tiie  cotenant  not  made  his 
conveyance  and  owned  his  interest  at  the  time  the  sher- 
iff's sale  took  place,  this  equitable  right  of  subrogation, 
as  to  the  liens  affected,  would  not  be  defeated  or  im- 
paired by  secret  counterclaims  of  his  cotenants:  Huston's 
App.,  69  Pa.  485. 

Where  the  joint  judgment  or  lien  is  de  terris,  con- 
cerning which  the  right  to  be  subrogated  exists,  this 
right  would  not  include  the  right  to  have  a  personal 
judgment  or  decree  against  those  who  are  bound  to 
contribute  through  the  remedy  of  subrogation.  Taxes 
and  municipal  claims  are  liens  against  specific  land. 
Where  one  of  several  cotenants  pays  them,  his  equity 
of  contribution  would  be  limited  to  the  land  involved. 
He  would  be  entitled  to  a  decree  directing  the  sum  due 
from  his  cotenants  to  be  paid  from  these  lands,  and 
would  be  entitled  to  be  subrogated  to  just  such  rights 
which  the  lien  creditors  possessed  and  no  more.  The 
first  paragraph  of  the  decree  is  clearly  an  order  directing 
the  defendants  to  personally  pay  the  sum  therein  men- 
tioned, due  as  contribution.  This  part  of  the  decree 
was  beyond  the  power  of  the  court  to  make. 

The  decree  will  be  modified  by  limiting  the  collection 
of  the  amounts  therein  named  to  the  land  described  in 
the  decree.  This  is  practically  the  effect  of  the  second 
paragraph  of  the  decree.  The  decree  to  be  fiuiiier 
modified  by  postponing  the  tax  and  municipal  liens  of 
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the  city  of  Philadelphia,  for  use  of  Mack  Paving  (km- 
pany,  now  for  use  of  the  appellee,  and  the  city  of  Phila- 
delphia, now  for  use  of  the  appellee,  in  the<amoiuita 
mentioned  in  said  decree,  to  the  mortgage  of  the  Mmmh 
yunk  National  Bank,  and  as  thus  modified  the  decree 
is  aflSrmed,  the  cost  of  this  appeal  to  be  paid  by  the 
appellee. 


Comly  V.  Linton,  Appellant* 

CourU^Munidpal  court  cf  Philadelphia  oounit^— TVuif— lYicd  i0j|4*- 
aut  jyirj^Finding9  hy  judge — Review.  ^ 

Where  in  a  case  triad  by  the  municipal  court  at  Philadeli^ua  coup^, 
without  a  jury,  the  plaintiff  makee  out  a  prima  facie  case  and  the  4%* 
fendant's  depends  exclusively  on  oral  testimony,  the  creditability  (rf 
the  witnesses  and  the  inferences  to  be  drawn  are  involved  in  the  de- 
cision, and  the  finding  of  the  judge  so  far  as  it  relates  to  these  matters 
is  no  more  reviewable  on  appeal  than  the  verdict  6t  a  jury  would  be. 

Argued  Dec.  10,  1914.  Appeal,  No.  217,  Oct.  T., 
1914,  by  defendant,  from  judgment  of  Municipal  Court, 
Phila.  Ck>.,  March  T.,  1914,  No.  371,  on  judgment  for 
idaintiff  on  case  tried  without  a  jiury  in  suit  of  Daniel 
F.  Comly,  trading  as  Wm.  F.  Comly  &  Son,  to  use  of 
Glauzer  Brothers  v.  Amon  Linton.  Before  Rice,  P.  J., 
Orladt,  Head,  Eephabt  and  Trexler,  JJ«    AfiBrmed. 

Assumpsit  for  breach  of  contract.  Before  Knowles, 
J.,  without  a  jiury. 

At  the  trial  judgment  was  ent^^  for  plaintiff  for 
1334.50.    Defendant  appealed. 
♦ 

Errors  assigned  were  as  follows: 

1.  The  learned  trial  judge  erred  in  entering  a  judg- 
ment in  favor  of  the  plaintiff. 

2.  The  learned  trial  judge  erred  in  not  entering  a 
judgment  in  favor  of  the  defendant. 
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3.  Hie  learned  trial  judge  ared  in  failing  ta  file 
findings  of  fact. 

4.  The  learned  trial  judge  erred  in  Ruling  to  file  eon- 
dusions  of  law. 

Leopold  C.  GUue,  for  appellant. 

/.  B.  Colohan,  Srdj  for  appellee. 

Opinion  by  Rice,  P.  J.,  April  19,  1916: 

This  was  an  action  of  assumpsit  to  recover  the  differ- 
ence between  the  amount  bid  by  the  defendant  at  an 
auction  sale  tor  a  lot  of  cherries  and  tiie  amount  re- 
ceived on  a  resale,  the  defendant  having  reused  to 
accept  them.  The  case  was  tried  before  the  court  with- 
out a  jury.  No  requests  or  points  for  special  or  general 
findings,  either  of  fact  or  law,  were  presented,  and  no 
exertion  was  taken  to  the  judgment. 

For  the  reascnis  stated  in  Philadelphia  and  Gulf 
Steamship  Company,  etc.,  v.  Clark,  in  which  we  here- 
with file  an  opinion,  tiie  third  and  foiu<th  assignments 
of  error  are  overruled. 

The  first  and  second  are,  that  the  court  erred  in  en- 
tering judgment  for  the  plaintiff  and  not  entering  it  for 
the  defendant.  As  the  judgment  was  regular  and  re- 
spoi^ive  to  the  issue  presented  by  the  pleadings,  these 
assignn^nts  do  not  raise  the  question  of  the  sufliciency 
of  the  evidence.  This  question  of  practice  is  discussed 
in  the  case  of  Philadelphia  and  Oulf  Steamship  Com- 
pany V.  Soeffing,  59  Pa.  Superior  Ct  429. 

Tlia!e  is  additional  reason  ^diy  tiie  conclusion  reached 
by  the  trial  judge  should  not  be  disturbed.  The  plain- 
tiff made  out  a  good  prima  facie  case.  The  defendant's 
case  depended  exclusively  on  oral  testimony.  The  credi- 
bility of  the  witnesses  and  the  inferences  to  be  drawn 
were  involved  in  the  decision.  The  finding  of  the  judge, 
so  far  as  it  relates  to  those  matters,  is  no  more  review- 
able on  appeal  than  the  verdict  of  a  jury  would  be. 
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Section  14  of  the  munidpal  court  act  relating  to  appeals 
to  the  Supreme  Court  and  the  Superior  Court,  gives  no 
warrant  for  procedure  which  would  practically  give  the 
losing  party  a  retrial  of  the  case  on  the  evidence  taken 
in  the  municipal  court.  Even  if  there  had  been  a  trial 
by  jury  and  the  case  were  bd^ore  us  on  exception  to 
iite  refusal  to  give  binding  direction  for  the  defendant, 
the  evidence  was  not  so  clearly  all  one  way  as  to  warrant 
us  in  saying  that  the  court  should  have  affirmed  the 
point. 

The  assignments  oi  error  are  ovemited,  and  the  judg- 
ment is  affirmed. 


G^rber  v.  Philadelphia,  Appellant. 

Negligence — MunicipalUie8--0pen  trench  in  street — Contribuiory  neg^ 
Kgenee-^Case  for  jury. 

1.  Where  a  city  has  by  proper  prooeediogi  widened  a  street  which 
was  actually  built  up,  and  thereafter  through  a  contractor  opened  a 
trench  along  the  untraveled  portion  of  the  street  for  the  purpose  of 
constructing  a  sewer,  and  places  temporary  croednge  over  the  trench 
in  front  of  the  houses,  as  an  invitation  to  those  oocup3rmg  the  houses 
and  l^ose  viating  them  to  use  the  crosmngs,  the  city  is  bound  properiy 
to  guard  and  light  sudi  crossing  at  ni|^t  as  will  reasonably  protect  per- 
sooi  vring  them;  and  if  a  woman  in  the  night-time  attempts  to  use 
one  of  the  crosnngs  without  negligence  on  her  part,  and  falls  into  the 
trench  and  is  injured,  the  city  is  liable  to  pay  hi^  for  the  injuries  which 
she  had  sustained. 

2.  In  such  a  case  if  the  woman  has  but  a  vague  knowledge  of  the 
eaostence  of  the  trandi,  and  there  is  no  light  at  the  crossing  to  guide  her, 
or  banierB  akng  the  side  to  protect  her,  she  cannot  be  dutfged  with 
contributory  nef^igenoe  as  a  matter  of  law  in  attempting  the  crosang. 

3.  Where  a  city  lets  out  a  contract  for  the  construction  of  a  sewer 
in  a  street,  and  the  contractor  opens  a  trench  in  the  street,  and  a  person 
is  injured  one  wedc  thereafter  by  falling  into  the  trench  a  jury  may 
fm4  that  the  dty  had  constructive  notice  of  tiie  existence  of  t2ie  tiendi . 

Negligence— Damage»—Lo98  of  earnings. 

4.  In  a  negligence  case  failure  on  the  part  of  the  trial  judge  to  ^arge 
as  to  tiie  present  worth  of  future  earmngs  and  how  they  may  be  ar- 
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nvedAti  is  not  to  be  treated  as  an  inadequacy  of  charge,  but  as  revers- 
ible 6Ror,  and  this  is  the  case  although  no  request  is  made  by  rither 
side  for  specific  instructions  on  the  subject. 


[  Dec.  2,  1914.  Appeal,  No.  126,  Oct.  T.,  1914, 
by  defendant,  from  judgment  of  C.  P.  No.  4,  Phila.  Co., 
Dec.  T.,  1912,  No.  1,924,  on  verdict  for  plaintiflf  in 
case  of  Esther  Gerber  v.  Philadelphia.  Before  Rice, 
P.  J.,  Oblady,  Head,  Kephabt  and  Trbxlbr,  JJ. 
Reversed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Axjdenried,  J. 

At  the  trial  it  appeared  that  on  October  9,  1912,  in 
the  evening,  plaintiff  was  injured  by  falling  into  an  open 
trench  in  lindley  avenue,  Philadelphia.  The  circum- 
stances of  the  accident  are  stated  in  the  opinion  of  the 
Superior  Court. 

The  court  charged  in  part  as  follows: 

[Now  was  it  the  reasonable  thing  for  the  city's  people 
to  have  left  that  trench  without  lights  on  it  to  indicate 
what  its  outline  was?  Was  it  the  reasonable  thing  for 
the  city  to  have  permitted  the  contractor  to  have 
thrown  these  foot  crossings  over  the  trench  without 
putting  hand  rails  on  them  to  keep  people  who  made  the 
attempt  to  use  them  in  the  night,  or  might  have  oc- 
casion to  use  them  in  the  night,  from  getting  overboard? 
I  have  to  leave  that  question  to  you.  Do  you  think 
the  city  authorities  did  what  people  of  ordinary  com- 
mon sense  would  have  done,  in  view  of  their  knowledge 
of  their  duty  to  keep  the  street  reasonably  safe  for  use 
by  people  who  had  occasion  to  pass  along  it  or  cross  it? 

If  you  think  there  was  negligence  on  the  part  of 
the  city  in  failing  to  cause  guard  rails  to  be  placed 
at  the  crossings  laid  over  the  trench,  or  liantems  to  be 
placed  there  which  would  show  just  exactly  where  the 
trench  has  been  opened,  then  if  Miss  Gerber  herself 
was  free  of  n^gence  which  helped  to  bring  about  her 
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mishap,  you  may  render  a  verdict  in  her  favor  to  com- 
pensate her  for  the  result  of  her  injury.]  [3] 

[The  duty  of  the  city  is  to  exercise  a  reasonable 
amount  of  care  to  keep  its  streets  reasonably  safe  for 
people  who  use  the  streets  with  reasonable  care  for  their 
own  safety.  The  city  had  caused  this  trench  to  be 
opened.  It  was  opened  by  the  contractor,  by  the  au- 
thority of  the  city  which  gave  him  the  contract  for 
doing  what  he  did.  The  city's  officials  knew  that  the 
trench  had  been  opened.  Knowing  that  it  was  opened 
they  were  bound  to  take  reasonable  precautions  to 
prevent  people  who  were  using  the  street,  and  who  had 
occasion  to  go  into  the  yards  or  lawns  of  the  houses 
along  the  north  side  of  Fishers  lane,  from  coming  to 
harm  by  reason  of  the  presence  of  that  trench.  Did 
the  city  officials  do  that?  What  ought  they  to  have 
done  under  the  circumstances?  Now,  that  is  for  you 
to  say.  Here  ?ras  a  trench  in  the  bed  of  the  street,  in 
close  proximity  to  the  portion  of  the  street  which  had 
been  opened  for  use  for  years,  which  was  not  shut  off, 
and  ftpm  the  use  of  wMch  people  were  not  excluded 
by  any  signs,  or  rails,  or  anything  of  that  kind.]  [4] 

[If  you  think,  however,  that  there  were  other  results, 
and  t^t  her  fall  brought  about  her  attack  of  tuber- 
culosis, and  in  that  way  made  it  necessary,  if  you  be- 
lieve it  was  necessary,  that  she  should  leave  home  and 
go  to  White  Haven,  Wemersville  and  other  places  to  get 
treatment,  and  expend  the  amount  of  money  which 
she  says  she  expended,  or  obligated  herself  to  pay  out 
to  secure  medical  treatment  and  all  that,  and  in  this 
way  has  also  been  involved  in  a  further  loss  of  wages, 
she  is  entitled  to  have  you  take  these  matters  into  con- 
sideration in  determining  what  award  shall  be  made  in 
her  favor. 

If  you  think  the  city  is  responsible  for  her  mishap, 
and  if  its  results  will  be  prolonged  in  the  future  so  that 
she  will  have  to  spend  more  money  to  keep  her  healt)i, 
and  that  because  her  earning  powers  have  been  impaired 
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fdie  win  lose  furtber  wages,  you  may  take  that  fact  into 
account  in  her  favor.]  (8] 

Vardict  and  judgment  for  plaintiff  bxt  ll^OOO.  De- 
fendant appealed. 

Errors  a$signed  among  others  were  (3,  4,  8)  portions 
of  charge  as  above,  quoting  them;  ^9)  refusal  of  Unding 
instructions  for  defemlant. 

Thmnaa  Bcylan,  with  him  Paid  I2et%,  asnstant  city 
solicitors,  and  Michael  J.  Ryan,  aty  solicitor,  for  ap- 
pelant. 

Frank  Rogers  Donahue,  for  appellee. 

Opinion  bt  Eephabt,  J.,  April  19, 1915: 
Fishers  lane,  now  lindley  avenue,  was  confirmed  to 
a  width  of  sixty  feet  by  the  bureau  of  surveys  of  the 
dty  of  Philadelphia  on  December  19,  1892,  ami  so  ap- 
peared on  the  city  plan  on  October  9,  1912.  The 
traveled  way  within  the  street  lines  occupied  but  thirty- 
three  feet  of  this  width.  The  city  of  Philadeli^ua,  by 
ordinance  of  Decanber  2,  1911,  directed  the  street 
to  be  enlarged  to  its  full  width.  Within  three  months 
afterwards  the  property  owners  were  notified  and  on 
Juae  7,  1912,  the  city  filed  its  bond  to  the  property 
owners  for  tJie  additional  land  outside  the  traveled 
way  necessaiy  to  make  the  full  width  of  sixty  feet. 
Under  its  titie  thus  acquired,  the  city  proceeded  to 
subject  the  unused  part  of  the  street  to  a  public  use, 
by  constructing  through  it  a  sewer  line  running  parallel 
with  the  traveled  carriageway  or  hi^way.  A  ocmtract 
was  let  to  one  Crowley  for  the  woric,  which  was  started 
October  2,  1912.  No  attempt  was  made  to  dose  the 
street  to  public  teavel.  This  unused  portion  of  the  street 
separated  a  number  of  houses  (m  tiie  north  side  from 
^e  traveled  carriageway  and  sidewalk  on  the  eoath 
ride  of  the  street.    After  the  construction  of  the  sewer 
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had  CQmineiioed,  ingress  azid  ogress  to  and  from  liie 
houses  mi^t  be  had  by  temporary  croBsingB  in  front  of 
eadi  house,  made  throu^  openings  in  the  earth  thrown 
from  the  trench,  and  at  these  opemngs  stones  or 
boards  about  two  feet  in  width  were  placed  across  the 
trench.  The  jdaintiff  had  visited  her  sister  shortiy 
before  the  work  started  and  on  the  evening  of  October  9, 
was  returning  to  make  another  visit.  When  die  reached 
the  street  it  was  quite  dark,  with  sufficient  li|^t,  how- 
ever, for  her  to  see  dimly  the  opeatiingB  in  the  earth  at 
the  temporary  crossings*  Kie  apimMtched  what  she 
thought  was  the  opening  in  front  of  her  sister's  house. 
Thare  were  no  lif^ts  to  enaUe  her  to  ascertain  exactly 
h^  location.  After  crossing  the  tremdi  and  proceeding 
in  what  she  believed  to  be  the  direction  of  her  sist^'s 
house,  she  discovered  that  she  was  mistaken  in  &e 
locatiim  of  her  sister's  house  as  she  found  her  progress 
barred  by  brush  or  barriers.  Plaintiff  endeavored  to 
return  to  the  crossing.  The  earth  thrown  up  on  the 
south  side  of  the  trench  obscured  any  light  that  might 
have  come  from  the  street  li^ts.  There  was  no  lig^t 
at  the  crossing  to  indicate  its  location.  %e  took  but  a 
few  steps  when  she  f dl  into  the  trench  seventeen  feet 
in  depth,  receiving  injuries  which  Inrought  on  other 
illness. 

When  the  city  so  subjected  the  land  it  had  acquired 
for  Hyd  use  contemplated,  it  was  bound  to  use  every 
reasonable  precaution  to  prevent  injuries  to  those  who 
might  use  the  hi^way  in  obtaining  ingress  and  egress 
over  the  improvement  to  and  from  the  buildings  abut- 
ting theredn.  What  is  required  is  reasonably  safe  pre- 
cautions considering  the  nature  and  character  kA  the 
work  and  the  extent  of  travd  it  was  necessarily  sub- 
jected to.  If  the  city  had  closed  the  street  to  public 
travel  and  provided  other  means  to  reach  the  property, 
this  plaintiff  wotild  have  been  boimd  thereby.  When 
temporary  crossings  were  placed  as  described  in  front 
of  tiie  houses,  as  an  invitation  to  those  occupyii^  the 
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houses  and  those  visitmg  them  to  use  the  crossings,  it 
was  necessary  for  the  city  as  well  to  properly  guard 
and  light  such  crossings  at  night  as  would  reasonably 
protect  persons  using  them.  Whether  the  city  is  liable 
for  defects  within  the  lines  of  a  street,  but  outside  its 
traveled  way  or  path,  depends  to  some  extent  upon  the  lo- 
cation of  the  street,  and  the  use  that  is  made  of  the  street 
outside  the  traveled  way.  It  has  been  held  that  in 
closely  built  up  portions  of  the  city  it  is  the  duty  of  the 
authorities  to  keep  the  entire  street  in  safe  condition: 
Monongahela  City  v.  Fischer,  111  Pa.  9.  The  rule  in 
districts  other  than  closely  built  up  communities  de- 
pends to  some  extent  upon  municipal  action  with  req)ect 
to  the  street,  the  intention  to  preserve  the  highway 
as  a  country  road,  and  the  use  which  of  necessity  must 
be  made,  or  through  convenience  is  made  of  the  portion 
outside  the  traveled  way:  Wall  v.  Pittsburg,  ^5  Pa. 
48;  Emery  v.  Philadelphia,  208  Pa.  492;  O'MaUey  v. 
Parsons  Boro.,  191  Pa.  612;  Steel  v.  Huntingdon  Boro,, 
191  Pa.  627.  Where  the  use  of  the  part  not  actually 
subjected  to  public  travel  is  reasonably  convenient 
to  the  enjoyment  of  the  built  up  properties  abutting 
thereon,  while  the  city  may  not  be  required  to  keep 
level  and  free  from  defects  all  of  the  unused  portion 
of  the  street,  it  would  be  required  to  keep  the  path 
of  ingress  and  ^ress  to  and  from  the  buildings  rea- 
sonably free  from  obstructions;  it  would  not  be  per- 
mitted to  leave  unguarded  and  unlighted  at  night- 
time a  trench  seventeen  feet  deep  with  a  bank  of  earth 
ten  feet  high  on  the  side  thereof.  In  O'Malley  v. 
Parsons  Boro.,  supra,  the  court  sajrs:  "The  under- 
lying principle — ^recognized  by  approved  text  writers 
and  many  of  our  own  cases  as  well— is  that  whenever, 
owing  to  the  existence  of  embankments  or  excavations 
alongside  of  a  public  street  or  highway,  it  would  be 
reasonably  prudent  and  necessary  to  erect  and  main- 
tain railings  or  other  suitable  barriers  to  prevent  ac- 
cidents to  passengers  traveling  along,  coming  into  or 


Digitized  by 


Google 


GEBBER  V.  PHILADELPHIA,  Appellmit.         1^ 
119,  (1915).]  Opinion  ol  the  Ckxirt. 

leaving  the  public  street  or  highway  at  customary 
and  proper  points,  it  becomes  the  duty  of  the  proper 
municipality  to  provide  such  guards  or  barriers;  and 
its  neglect  to  do  so  will  render  it  liable  in  damages  to 
those,  who,  in  the  exercise  of  ordinary  and  reasonable 
care  themselves,  sustain  injury  in  consequence  of  such 
nc^ect/'  ^' There  is  no  doubt,"  says  Mr.  Justice  Dean, 
in  Wall  V.  Pittsburg,  supra,  ^'that  if  a  roadway  be 
within  the  city  limits  and  still  be  kept  in  all  reelects  a 
country  road,  the  duty  of  the  city  with  regard  to  it  is 
greatly  relaxed.  Nor  is  a  municipality  usually  bound 
to  lay  out,  open  and  construct  streets  until  they  are 
necessary  for  the  accommodation  of  the  public.  But 
Printirose  Street  was  not  an  ordinary  public  road  as  in 
Monongahela  v.  Fischer,  supra;  it  was  a  regularly  laid 
out  street  at  the  time  of  the  accident,  on  the  city  plan, 
and  had  been  so  laid  out  for  several  years.  .  •  .  Per- 
haps incapable  of  such  compact  settlement  fronting  it 
as  some  other  city  streets,  yet  it  had  an  established 
width,  forty  feet;  was  lighted,  although  poorly,  by  street 
lamps;  had  a  board  foot  walk  on  the  north  side.  Per- 
haps ....  the  duty  of  the  city  under  the  circum- 
stances was  not  so  rigid  as  imposed  on  it  with  rrfer- 
ence  to  the  closely  built  up  parts,  but  rdatively,  it  was 
the  same."  The  facts  as  there  presented  are  much  in 
harmony  with  those  in  the.  present  case,  with  the  ad- 
dition that  in  the  case  at  bar  the  street  was  capable 
of  compact  settlement  and  was  actually  built  up  and 
the  city  had,  by  condemnation  proceeding?,  divested 
the  title  of  the  abutting  property  owners,  evidencing 
its  intention  of  prosecuting  the  widening  ordinance  it 
had  just  passed. 

The  street  having  been  left  open  for  public  travel, 
with  the  temporary  crossings  in  place,  brings  the  case 
in  line  with  Johnson  Ck>«  v.  Philadelphia,  236  Pa.  510, 
as  to  the  liability  of  municipalities  for  injuries  resulting 
from  the  work  of  an  independent  contractor  in  repairing 
a  street. 
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The  plaintiff's  contributory  n^^ligence  was  property 
submitted  to  the  jury.  She  did  not  know  that  the  tieiidi 
was  being  dug  and  knew  but  vaguely  that  it  was  there, 
after  die  had  refushed  the  crossing.  She  succeeded  in 
passing  over  the  crossmg  in  safety.  It  was  on  her  at- 
tempted return  that  the  injury  took  place*  Becoming 
confused  she  took  but  a  few  steps  when  she  f elL  The 
absence  of  the  light  at  the  crossing  to  guide  her,  or 
barriers  along  the  side  of  the  trench  to  protect  her, 
placed  her  in  an  ^rtr^ne  position  of  danger  without 
fault  of  her  own.  It  would  have  been  error  for  the 
trial  court  to  have  held  her  guilty  of  contributory 
nc^gence  as  a  matter  of  law*  The  ninth,  tenth  and 
eleventh  assignments  of  error  are  overruled* 

The  fact  that  the  work  had  actually  started  on 
October  2nd,  the  depth  and  length  of  the  trendi,  with 
the  temporary  crossings  in  place  for  some  time,  was 
evidence  from  which  the  jury  might  find  constructive 
notice.  It  is  questionable  if  the  letting  of  the  contract 
itself  was  not  sufficient  notice  to  the  city.  The  fourth 
and  fifth  assignments  of  error  are  overruled. 

Complaint  is  made  of  the  f aihu^  of  the  court  to  in- 
struct the  jury  as  to  the  proper  measure  of  damages, 
in  that  it  failed  to  particularly  instruct  that  compen- 
sation to  be  allowed  for  any  future  loss  of  earnings 
m\ist  be  its  present  worth.  All  that  is  said  by  the 
learned  court  with  relation  to  future  loss  of  earnings 
is  raibraced  within  the  ei^th  assignment  of  error.  It 
has  been  definitely  decided  that  the  failure  to  charge 
as  to  the  present  worth  of  future  earnings  and  how  they 
can  be  arrived  at  should  not  be  treated  as  an  inade- 
quacy of  charge,  but  as  an  erroneous  charge.  The  au- 
thorities with  req>ect  to  inadequacy  of  charge  cm  the 
question  of  the  measure  of  damages,  where  the  verdict 
is  reasonable  and  moderate,  do  not  control,  wh^e  the 
court  failed  to  specifically  charge  on  this  essential  ele- 
ment in  connection  with  the  measure  of  damages.  As 
stated  in  Wilkinson  v.  N.  E.  Boro.,  215  Pa.  486,  ''Under 
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such  circumstances,  it  is  not  a  question  of  inadequacy, 
but  of  error.  In  every  case  of  negligence  it  is  the  duty 
of  the  court  of  its  own  motion  to  instruct  the  jury  as 
to  the  proper  measure  of  damages."  In  Goodhart  v. 
Penn.  Raihoad  Co.,  177  Pa.  l,  repeated  in  'Wilkinson  v. 
N.  E.  Boro.,  supra,  it  was  hdd  that:  '^When  future 
pa^anents  are  to  be  anticipated  and  capitaliied  in  a 
verdict,  1^  plaintiff  is  entitled  to  thdr  present  worth. 
That  is  the  exact  amount  (A  the  equivalent  <tf  the  an- 
ticipated sum."  The  faihire  to  thus  charge,  thou^  no 
request  was  made  by  either  side  for  specific  instructions, 
was,  of  itself,  held,  in  Wilkinson  v.  N.  E.  Boro.,  supra, 
to  be  reversible  error.  The  trial  court  must  know  the 
law  as  to  the  true  mnsore  of  damages.  It  will  not  be 
excused  because  counsel  representing  the  parties  do  not 
know  the  law.  If  this  were  true,  courts  might  easily 
relieve  themselves  of  the  reqxmsibility  of  correctly 
charging  the  jury  on  the  ^g^coger  mearares  of  damages 
by  inquiring  (rf  counsel  if  there  was  anything  wrong  with 
their  charge.  The  omission  to  so  cluffge  was  no  doubt 
occasioned  by  the  hurry  of  the  trial  and  the  large 
amount  <A  business  this  court  must  transact.  The 
instruction  as  contained  in  this  assignment  of  error  is 
somewhat  similar,  thougji  not  as  adequate,  as  that  in 
McLane  v.  Pittsburg  R.  Co.,  230  Pa.  29.  The  eighth 
assignment  of  error  is  sustained. 

The  first,  second,  third,  sbcth  and  sev^ith  assign- 
ments, specifying  errors  in  the  charge  of  the  court, 
are  not  matcriaL  B^ond  the  exception  of  the  error 
just  noted  the  charge  was  eminently  fair.  In  it  the 
learned  judge  explained  the  many  objections  raised  by 
counsel  for  the  appellant.  The  case  was  carefully  tried 
and  the  verdict  in  view  of  the  evidence  was  quite  moder- 
ate. Wiih  the  excq)tk)n  of  the  eighth  assignment  of 
error,  all  other  assignments  of  error  are  overruled. 

The  judgment  is  reversed  and  a  venire  facias  de  novo 
is  awarded. 
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CJox^s  License. 

Liquor  laws — Peition  for  license  for  hotel — Averments  of  peti- 
tion— Necessity — Refusal  of  license. 

It  is  reversible  error  for  the  Court  of  Quarter  Sessions  to  refuse 
a  retail  liquor  license  merely  because  the  petitioner  in  his  ap- 
plication averred  '^hat  the  place  to  be  licensed  is  necessary  for  the 
accommodation  of  the  public,  and  is  suitable  as  well  as  necessary 
for  the  entertainment  of  strangers  and  travelers;  that  he  has  for 
their  exclusive  use  at  least  twelve  bed  rooms  and  fourteen  beds, 
and  ample  stabling  accommodation  for  horses  and  vehicles,"  and 
his  certifiers  testify  that  they  signed  the  petition  because  of  the 
need  of  a  hotel  for  the  traiveling  public,  and  that  they  would  not 
have  signed  it  if  it  had  been  merely  an  application  to  sell  liquor. 

Argued  April  28,  1915.  Appeal,  No.  3,  March  T., 
1916,  by  McClellan  Cox,  from  order  of  C.  P.  Perry  Co., 
Jan.  T.,  1915,  No.  31,  refusing  liquor  license.  Before 
BiGB,  P.  J.,  Orlady,  Hbad,  Portbr,  Henderson,  Ebp* 
HART  and  Trexler,  J  J.    Reversed* 

Petition  for  retail  liquor  license.  Before  Seibert, 
P.J. 

The  petition  which  was  endorsed,  "Petition  for  tavern 
license,'*  was  as  follows : 

This  petition  respectfully  represents  that  your  pe- 
titioner is  a  citizen  of  the  United  States,  of  good  moral 
character  and  temperate  habits,  and  desires  to  keep  a 
hotel,  inn  or  tavern,  and  prays  your  honorable  court  to 
grant  him  a  license  under  the  laws  of  the  Commonwealth 
to  sell  liquors  in  quantities  not  exceeding  one  quart. 

Your  petitioner  further  represents : 

1st  That  his  name  is  McClellan  Cox ;  his  present  resi- 
dence is  Blain  Borough,  Perry  County,  Pa.,  and  he  has 
resided  there  for  four  years  last  past. 

2d.  The  particular  place  for  which  license  is  desired 
is  the  Hotel  Dimm,  a  frame  building  situate  in  the 
Borough  of  Blain,  Perry  County,  Pennsylvania,  on  a  lot 
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bounded  on  the  north  by  an  alley,  on  the  east  by  an  alley, 
on  the  south  by  lot  of  G.  A.  Oarber,  and  on  the  west  by 
Main  street. 

3d.  That  your  petitioner  was  bom  in  Greenwood 
Township,  Juniata  County,  Pennsylvania,  and  is  above 
the  age  of  twenty-one  years. 

4th.  The  name  of  the  owner  of  the  premises  where  said 
business  is  to  be  conducted  is  Foster  W.  Dimm,  of  Blain, 
Perry  County,  Pa. 

5th.  That  the  place  to  be  licensed  is  necessary  for  the 
accommodation  of  the  public,  and  is  suitable  as  well  as 
necessary  for  the  entertainment  of  strangers  and  trav- 
elers; that  he  has  for  their  exclusive  use  at  least  twelve 
bed  rooms  and  fourteen  beds,  and  ample  stabling  ac- 
commodations for  horses  and  vehicles. 

6th.  That  your  petitioner  is  not  in  any  manner  inter- 
ested  in  the  profits  of  the  business  conducted  in  any  other 
place  in  said  county,  where  any  of  said  liquors  are  sold 
or  kept  for  sale. 

7th.  That  your  petitioner  is  the  only  person  in  any 
manner  pecuniarily  interested  in  the  business  so  asked 
to  be  lic^sed,  and  that  no  other  person  shall  be  in  any 
manner  peculiarly  interested  therein  during  the  con- 
tinuance of  said  license. 

8th.  Your  petitioner  has  not  had  a  license  for  the  sale 
of  liquor  in  this  Commonwealth  revoked  during  any  por- 
tion of  the  year  preceding  this  application. 

9th.  The  names  of  the  persons  who  will  be  his  sure- 
ties on  the  bond,  which  is  by  law  required,  are  P.  W. 
Dimm  and  O.  W.  Bhreffler,  who  are  reputable  freehold- 
ers of  said  County  of  Perry  and  State  of  Pennsylvania, 
where  the  said  liquors  are  to  be  sold ;  and  the  said  appli- 
cant further  sets  forth  that  each  of  the  said  sureties  is  a 
bona  fide  owner  of  real  estate  in  the  said  county,  worth, 
over  and  above  all  encumbrances,  the  sum  of  two  thou- 
sand dollars,  and  that  it  would  sell  for  that  much  at 
public  sale,  and  that  neither  of  said  sureties  is  engaged 
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in  tlie  manufacture  of  vinous^  q>irituou8,  malt  or  brewed 
liquors. 

(Signed  MoClbllan  Cox,  Petitioner. 

A  number  of  the  eertiflers  testified  in  substance  as  fol- 
lows: 

Fred  Dolby :  ^^I  signed  the  application  of  Mr.  Cox  be- 
cause they  need  a  hotel  for  the  tiareling  public ;  tiie  only 
reason  I  can  give  for  a  liquor  license  is  that  they  need 
it;  can't  keep  a  hotel  without  a  license  and  therefore  I 
signed  it" 

Wm.  T.  Dromgold:  ^^I  signed  it  because  I  thought  it 
necessary  to  have  a  hotel ;  if  it  had  been  an  application 
to^sell  liquor  cmly  I  don't  believe  I  would  have  signed  it." 

H.  C.  Dimm :  ^^I  signed  the  application  because  I 
thought  it  was  necessary  for  the  traveling  public;  to 
make  up  expenses  you  can't  get  from  the  table ;  you  can't 
keep  a  hotel  without  a  license  and  that  is  why  I  signed." 

James  F.  Shannon :  ^^jicense  is  for  the  general  wel- 
fare of  the  town  and  the  traveling  public  for  eating  and 
lodging^  and  if  any  one  wants  a  drink  he  may  get  it.  I 
would  not  have  signed  this  if  it  had  been  tor  the  license 
to  sell  liquor  only.  I  do  not  think  it  would  be  neces- 
sary." 

D.  C.  Dromgold :  ^^I  signed  Cox's  certificate  because  I 
thought  a  public  house  was  necessary ;  a  house  to  keep 
any  one  who  comes  and  wants  to  stay.  I  do  not  know 
what  the  certificate  sets  forth.  I  signed  for  a  public 
house.  I  would  not  have  signed  for  a  liquor  license 
alone." 

.  F.  A.  Kern:  ^^I  signed  Cox's  ca'tifloate  because  we 
need  a  public  house.  If  asked  to  sign  for  a  license  to  sell 
liquor  only  I  would  not  have  signed  it." 

Oeorge  Johnson:  ^^I  signed  Cox's  application  because 
I  thought  it  necessary  to  have  a  public  house  to  accom- 
modate the  public.  I  would  not  have  signed  for  a  place 
to  sell  liquor." 

J.  C.  Outshall :  ^^I  signed  Cox's  application  because  I 
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thought  they  would  have  no  hotel  in  Blain  if  they  would 
take  this  license  away;  that  wonld  help  to  snj^rt  ike 
hotel.   I  wonld  not  have  signed  for  a  licoise  to  sell  liquor 
<mly." 

F.  A.  Ontshall :  ^^  signed  Oox's  application  because 
numbers  of  the  trayeling  people  pass  there  every  day 
and  I  know  they  would  have  to  have  a  place  to  stop.  The 
certificate  did  not  say  anything  about  a  licensed  house. 
I  would  not  have  signed  an  application  for  a  license  to 
sell  liquor  only." 

Harry  D.  Stokes:  ^  signed  Cox's  application  because 
I  thought  the  licaise  would  help  to  keep  the  public  house 
open.  I  believe  I  would  sign  a  license  for  Cox  to  sell 
liquor  only ;  a  good  many  use  liquor  in  Blain.  A  license 
to  sell  liquor  in  Blain  is  necessary  in  order  to  keep  a 
public  house  open." 

William  Johnson:  ^^I  signed  Cox's  license  because  I 
thought  we  needed  a  licensed  house  on  account  of  public 
travel.  Ko  need  for  license  to  sell  liquor  aside  from  the 
consideration  of  keeping  open  a  public  house.  I  would 
not  have  certified  to  the  necessity  for  a  license  to  sell* 
liquor  aside  from  the  public  house." 

The  court  made  an  order  refusing  the  license. 

Error  asrigfud  was  the  order  of  the  court. 

Luke  Baker  and  Jos.  M.  Bamett,  of  Bamett  <6  San, 
tor  appellant. 

Walter  W.  Rice  and  Cho.  B.  Bamett,  for  appellees. 

Opinion  bt  Eephabt,  J.,  May  14, 1916: 
The  court  below  refused  this  license  to  sell  liquor  in 
quantities  not  exceeding  one  quart  for  two  reasons.  The 
first  is  considered  in  the  opinion  filed  by  President  Judge 
BiGB  in  the  appeal  of  Howard  A.  Eeim,  filed  this  day, 
and  the  second  may  be  stated  in  the  language  of  the  court 
bekw  as  follows:  The  electors  who  signed  the  appli- 
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cant's  certificate  attached  to  the  petition  "were  domi- 
nated by  the  purpose  of  the  repealed  Acts  of  1834  and 
1856, — ^that  the  hotel,  inn  or  tavern  is  the  primary  mat- 
ter and  the  license  to  sell  intoxicating  liquors  at  retail 
an  incident  to  it,  and  equally  clear  that  the  concept  of  the 
Act  of  1887  has  not  been  considered  by  them.^'  If  this 
reason,  which  influenced  the  court  below  in  the  exer- 
cise of  its  judicial  discretion,  was  based  on  an  erroneous 
conception  of  the  law,  this  court  will  grant  relief :  Wind- 
ber  Brewing  Company's  App.,  54  Pa.  Superior  Ct.  287. 

In  construing  the  Act  of  1887,  the  petitioner  was  held 
to  a  very  rigid  rule  not  warranted  by  the  act  or  the  de- 
cisions of  the  appellate  courts.  We  held  in  the  Appeal  of 
Meenan,  et  al.,  11  Pa.  Superior  Ct.  579;  Knoblauch's 
License,  28  Pa.  Superior  Ct.  324,  and  Beznor's  Hotel 
License,  34  Pa.  Superior  Ct.  525,  that  under  the  Act  of 
May  13, 1887,  P.  L.  108,  it  was  not  necessary  to  aver  in 
the  petition  for  license  that  the  place  to  be  licensed  was 
necessary  as  a  hotel,  inn,  or  tavern,  or  that  it  had  for  the 
exclusive  use  of  travelers  at  least  four  bedrooms  and 
eight  beds ;  and  that  when  the  applicant  kept  a  hotel, 
inn  or  tavern  within  the  requirements  of  the  Acts  of  1834 
and  1856,  he  was  not  entitled,  as  a  matter  of  law,  to  such 
license ;  and  that  a  license,  under  the  Act  of  1887  was  not 
a  license  to  keep  an  inn  or  tavern  but  a  license  to  sell  at 
retail  intoxicating  liquors  in  quantities  less  than  a 
quart.  We  have  not  held,  nor  does  the  Act  of  1887  re- 
quire us  to  hold,  that  the  court  below  in  determining 
whether  the  license  is  necessary  ^^for  the  accommodation 
of  the  public  and  the  entertainment  of  strangers  or 
travelers,"  that  it  must  look  solely  to  the  "necessity  for 
the  sale  of  liquor"  apart  from  and  independent  of  the 
adaptability  of  the  place  as  a  "public  house  of  entertain- 
ment for  all  who  choose  to  visit  it  and  which  has  some 
provision  for  the  needs  of  a  traveler  upon  his  journey, 
namely,  lodging  as  well  as  food."  That  such  consider- 
ation would  be  helpful  to  the  court  in  the  exercise  of  its 
discretion  cannot  be  questioned.    While  the  court  may 
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limit  its  inquiry  solely  to  this  necessity  for  the  sale  of 
liquor,  yet  the  act  does  not  prohibit  the  petitioner  and 
his  certifiers  from  pressing  on  the  court  the  necessity  for 
hotel  accommodations  in  the  community,  coupled  with 
the  privilege  of  selling  intoxicating  liquors  as  prayed 
for  under  the  statute. 

As  stated  in  Beznor's  Hotel  Company's  License,  supra, 
"The  court  may  very  properly  receive  and  consider  evi- 
dence as  to  the  kind  of  place  that  is  to  be  kept,  whether 

hotel,  eating  house  or  saloon It  may  be  conceded 

that  proof  that  the  applicant's  place  is  necessary  for  the 
accommodation  of  the  public  and  the  entertainment  of 
travelers  goes  very  far  to  move  in  a  proper  way  the  dis- 
cretion of  the  court  and  to  warrant  its  inference  that  the 
license  applied  for  is  necessary."  And  as  stated  in  Pol- 
lard's Petition,  127  Pa.  507, 521,  "The  whole  theory  upon 
which  retailers  are  licensed,  and  it  is  the  theory  of  the 
law,  is  that  they  are  needed  for  the  public  accommoda- 
tion and  to  provide  places  where  strangers  and  travelers 
may  rest  and  procure  needed  refreshment." 

The  Act  of  1887  must  not  be  construed  so  as  to  compel 
judicial  injury  to  be  directed  solely  to  mere  drinking 
places.  If  the  court  may,  as  an  aid  to  the  exercise  of 
its  judicial  discretion,  call  to  its  assistance  these  facts, 
there  is  no  good  reason  why  they  may  not  be  incorporated 
as  a  part  of  the  applicant's  petition  for  license,  nor 
should  there  be  any  objection  to  the  certifiers  to  the 
petition,  in  passing  on  the  truth  of  the  matters  contained 
in  the  petition,  considering,  among  the  reasons  which 
may  suggest  themselves  to  their  minds  why  the  license 
to  sell  liquor  should  be  granted,  these  facts  set  forth 
in  the  petition.  Such  consideration  would  not  de- 
stroy the  necessary  jurisdictional  facts  averred  in  the 
petition,  but  would  tend  to  sustain  them.  The  profes- 
sion and  the  bench  have  recognized  for  many  years  that 
the  most  efficient  method  of  restraining  and  regulating 
the  sale  of  liquor  under  the  Act  of  1887,  is  to  require 
proof  of  necessity  for  a  license  to  sell  liquors  as  being 
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asflodated  with  the  entertainment  of  the  ^traveling  pub- 
lic/' While  its  consideration  is  not  an  indispensable 
requisite^  its  averment  in  the  petition  and  its  consider- 
ation by  the  certifiers  will  not  invalidate  the  petition. 
As  we  view  it,  the  statements  of  the  certifiers  which  are 
set  forth  in  the  opinion  filed  by  the  conrt  below,  are  not 
inconsistent  with  the  requirements  of  the  Act  of  1887. 
Their  statements  are  rather  in  affirmation  of  the  facts 
that  the  license  is  necessary  for  the  accommodation  of 
the  public  It  is  a  persuasive  reason  why  the  privilege 
to  sell  liquor  should  be  granted.  It  does  not  place  hotel 
accommodations  as  of  primary  importance,  but  these 
accommodations  are  made  to  depend  on  the  granting  of 
the  license  without  which  the  accommodations  would  not 
exist  The  license  does  not,  therefore,  become  incidental 
to  the  hotel,  but  the  hotel  is  incidental  to  the  license.  A 
petition  is  not  necessarily  defective,  which  includes 
more  than  is  required  by  the  statute,  unless  it  is  plainly 
misleading,  which  is  not  the  case  with  this  petition.  The 
appellant,  when  he  filed  his  petition,  relied  on  the  good 
faith  and  common,  ordinary  knowledge  of  those  who  cer- 
tified to  his  application,  and  unless  through  fraud  these 
electors  were  misled  and  induced  to  sign  the  petition, 
their  secret  motives  or  mental  attitude  with  respect  to 
the  sale  of  liquor  should  not  be  inquired  into.  It  opens 
up  a  very  wide  field. 

For  the  reasons  here  given  and  those  assigned  in  the 
opinion  of  Judge  BiOB  as  above  noted,  this  day  filed,  the 
order  of  the  court  below  is  reversed  and  a  procedendo 
awar^d. 


Winters,  Appellant,  v.  Koontz. 

Boad  law — Abandoned  turnpike — Bepaire — Superviaore — Ooun" 
iiee — Statutes — Oon$tituti<m(U  law. 

The  Acts  of  April  20, 1906,  P.  L.  287,  and  April  25, 1907,  P.  L. 
104,  requiring  coimties  to  repair  abandoned  turnpike  roads  are 
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coDititutional,  and  are  not  in  yiolation  of  the  prcmsions  of  the 
Constitution  relating  to  titles  of  statutes  or  unifonnity  of  tax- 
ation. 

The  Act  of  May  10, 1909,  P.  L.  499,  repealing  the  Acts  of  April 
20,  1905,  P.  L.  387,  and  April  26,  1907,  P.  L.  104,  was  itself  re- 
pealed l^  the  Act  of  March  15, 1911,  P.  L.  21,  and  such  repeal  re- 
oiaeted  the  Aets  of  1906  and  1907. 

Argued  May  3, 1915.  Appeal,  No.  197,  April  T.,  1915, 
by  plalntifls,  from  order  of  C.  P.  Somerset  CJo.,  May  T., 
1915,  No.  31,  dismiBring  petition  for  mandamus  in  ease 
of  William  Winters,  et  al.,  Supervisors  of  Somerset 
Township,  v.  Jacob  Koontz,  et  al..  Commissioners  of 
Somerset  Comity.  Before  Bicb,  P.  J.,  OBLAinr,  Hbad, 
PoBCTi,  Hkcdibson,  Ei^HABT  and  Trsxlbr,  JJ.  Be- 
versed. 

Petiti<m  for  mandamns.    Before  Buppbl,  P.  J. 
The  opinion  of  the  Superior  Court  states  the  case. 

Error  asiiffned  was  order  dismissing  the  petition. 

Edmund  B.  Kieman,  for  appellant,  cited  Clarion 
County  V.  Clarion  Twp.,  36  Pa.  Superior  Ct.  302;  Clari- 
on County  V.  Clarion  Twp.,  222  Pa.  350;  Dickinson  Twp. 
Boad,  23  Pa.  Superior  Ct.  34. 

0.  TF.  Walker^  for  appellees,  cited :  Kelly  v.  Cumber- 
land County,  229  Pa.  289;  Otto  Twp.  Boad,  2  Pa.  Supe^ 
nor  C 1 20 ;  Dail^  v.  Potter  County,  208  Pa.  693 ;  Quinn 
V.  Cumberland  County,  162  Pa.  55;  Sewickley  Borough 
T.  Sholes,  118  Pa.  165. 

Opinion  by  Kbphabt,  J.,  May  14, 1915 : 
In  the  opinion  dismissing  the  petition  of  the  super- 
visors of  Somerset  Township  for  a  mandamus  compel- 
ling the  county  commissioners  to  maintain  and  keep  in 
repair  an  abandoned  turnpike,  the  learned  court  below 
assumed  as  a  fact  that  the  road  was  an  abandoned  tum- 
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pike,  and  predicates  its  conclusion  on  the  unconstitution- 
aUty  of  the  Acts  of  April  20, 1905,  P,  L.  237,  and  April 
26, 1907,  P.  L.  104.  From  an  examination  of  the  answer 
to  the  petition  there  is  no  definite  denial  that  the  road 
was  not  an  abandoned  turnpike.  The  fact  that  the  super- 
visors may  have  worked  on  and  kept  this  highway  in 
repair  for  a  number  of  years  would  not  relieve  the  com- 
missioners from  keeping  the  road  in  repair,  if  these  acts 
commanding  this  to  be  done  are  constitutional.  The 
averment  that  the  road  was  taken  over  by  the  State  high- 
way department  lacks  deflniteness,  in  that  it  is  not  shown 
under  what  act  of  assembly  this  was  done,  the  route 
number  with  the  information  therein  contained,  and  the 
time  when  the  State  highway  department  assumed  juris- 
diction. While  the  act  of  assembly  may  have  incorpo- 
rated this  highway  into  the  State  highway  system  by  a 
given  route,  the  procedure  indicated  by  the  laws  creating 
and  regulating  State  highways  must  be  complied  with, 
and  this  answer  should  have  set  forth  when  the  State 
assumed  control.  The  court  below  states  that  the  formal 
notice  of  the  State  highway  department  assuming  juris- 
diction over  the  highway,  was  given  to  take  effect  June 
16, 1916. 

Notwithstanding  the  very  able  opinion  of  the  learned 
president  judge,  we  are  compelled  to  regard  the  consti- 
tutionality of  these  acts  affirmatively  determined  by  the 
decisions  of  Com.  v.  Bowman,  36  Pa.  Superior  Ct  410; 
Clarion  County  v.  Clarion  Twp.,  36  Pa.  Superior  Ct 
302,  as  appealed  and  affirmed  in  222  Pa.  360;  East 
Whiteland  Twp.  v.  Chester  County,  235  Pa.  679.  These 
acts  were  repealed  by  the  Act  of  May  10, 1909,  P.  L.  499, 
which  latter  act  was  repealed  by  the  Act  of  March  16, 
1911,  P.  L.  21,  thus  reinstating  the  Acts  of  1906  and 
1907.  ^^By  the  repeal  of  a  repealing  statute,  the  original 
statute  is  revived" :  Directors  of  the  Poor  y.  Bailroad 
Co.,  7  Watts  and  Sergeant,  236. 

The  title  of  the  Act  of  1907  distinctly  creates  a  new 
class  of  highways  that  must  be  repaired  and  maintained 
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by  counties,  cities  and  boroughs.  It  notifies  these  munic- 
ipal subdivisions  that  in  addition  to  the  repair  and  main- 
tenance of  turnpikes  appropriated  and  condemned,  turn- 
pikes abandoned  must  also  be  cared  for.  The  title 
could  scarcely  be  more  explicit  It  is  well  within  the 
rule  of  Mt  Joy  Borough  ▼.  Lancaster,  Etc.,  182  Pa.  581. 

On  the  question  of  uniformity  of  taxation,  we  can  only 
repeat  what  was  said  in  Com.  y.  Bowman,  supra :  ^^It  is 
further  contended  that  the  act  violates  Section  1,  of 
Article  IX,  of  the  Constitution,  which  demands  uniform- 
ity of  taxation.  This  objection  is  met  by  the  reply  that 
the  subject  of  the  statute  is  not  one  of  taxation  at  all. 
There  is  no  constitutional  obligation  of  any  municipal 
district  to  maintain  public  highways.  The  duty  is  im- 
posed by  the  statute,  and  it  is  a  matter  of  legislative  dis- 
cretion whether  the  highway  shall  be  maintained  by  the 
county  or  by  the  municipal  district.'' 

The  order  of  the  court  below  is  reversed,  the  petition 
for  mandamus  is  reinstated,  and  it  is  ordered  that  a 
mandamus  issue  commanding  Jacob  Eoontz,  C.  C. 
Heckle  and  Millard  Walker,  commissioners  of  Somerset 
County,  to  maintain  and  keep  in  repair  the  abandoned 
turnpike  from  the  easterly  line  of  Somerset  Borough  to 
the  easterly  line  of  Somerset  Township.  The  costs  of 
this  appeal  to  be  paid  by  Somerset  County. 


Indian  Brewing  Company's  License. 

lAquwr  law»--Brewing  company — UnfitneM^Befusal  of  lic0ns$ 
in  j^vioui  year. 

It  is  reversible  error  for  the  Court  of  Quarter  Sessions  to  refuse 
a  license  to  a  brewing  company  for  the  sole  reason  that  a  license 
had  been  refused  the  company  in  the  preceding  year  because  of 
unfitness. 

Argued  May  4, 1915.  Appeal,  No.  171,  April  T.,  1915, 
by  Indian  Brewing  Co.,  from  order  of  Q.  S.  Indiana  Co., 
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Dec.  T.,  1914^  No.  31,  refusing  a  liquor  licenae  in  csk  of 
Indian  Brewing  Company's  Petition.  Before  BiCB,  P. 
J.,  ORLAmr,  Hbad,  Pobtbe,  Hdnubbson,  Kbphast  and 
Trbxlbb^JJ.   Reversed. 

Petition  for  liquor  license.    Before  Tblfoed,  P.  J. 
The  opinion  of  the  Superior  Court  states  the  case. 

Error  asiigned  was  the  order  refusing  the  license. 

Geo.  J.  Feit,  of  Peelor  d  Feit,  for  appellants. — ^The  re- 
fusal of  a  license  for  infractions  of  the  law  under  a  for- 
mer license  is  not  a  valid  reason  for  refusal  of  an  appli- 
cation hy  the  corporation  under  a  new  management,  and 
for  a  subsequent  license  year. 

Infractions  of  the  law  by  its  officers  and  agents  do  not 
render  a  corporation  permanently  unfit  to  perform  the 
functkms  for  which  it  was  created. 

Indian  Brewing  Co.'s  Licrase,  226  Pa.  66;  Windber 
Brewing  Co.^  No.  2's  License,  64  Pa.  Superior  Ct.  287. 

John  H.  Pierce,  for  appellees. — ^The  appellate  court 
cannot  discuss  the  merits,  but  only  whether  the  license 
court  proceeded  according  to  law.  When  a  license  has 
been  refused,  after  a  hearing,  the  presumption  on  ap- 
peal is  that  the  refusal  was  for  a  legal  reason  unless  the 
contrary  affirmatively  appear.  Freehs  License,  33  Pa. 
Supreme  Ct.  348;  Sweeney's  License,  11  Pa.  Supreme 
Ct.  669. 

Opinion  by  Trbxlib,  J.,  May  14, 1916: 

It  is  plain  that  if  the  conclusion  of  the  lower  court  as 
to  its  discretionary  power  to  entertain  the  petition  is 
erroneous  the  case  must  go  back  for  a  consideration  and 
determination.  Where  the  record  itself  plainly  sImws 
that  the  court  has  not  proceeded  according  to  law  but 
has  refused  a  license  for  a  reason  which  the  law  does  not 
recognize  as  valid,  its  action  stands  on  no  legal  basis 


Digitized  by 


Google 


INDIAN  BREWING  COMPANY'S  LICENSE.     139 
187,  (1915).]  .     Opinkm  ol  the  Court 

and  it  is  the  duty  of  the  appellate  court  to  correct  it: 
Knoblauch's  License^  28  Pa.  Superior  Ct.  323;  Windber 
Brewing  Co.  No.  2's  License,  54  Pa.  Superior  Ct  287. 
See  opinion  of  Bigb,  P.  J.,  in  F.  N.  English's  License, 
this  day  filed,  59  Pa.  Superior  Ct.  62.  The  language  em- 
ployed by  the  court  below  in  disposing  of  the  question  in- 
dicates that  it  proceeded  on  the  assumption  that  the  fact 
that  the  brewing  company  had  been  refuseda  license  last 
year  because  of  unfitness,  deprived  the  court  of  the  power 
to  grant  a  license  this  year.  We  quote  a  pcnrtion  of  the 
opinion :  *^f  enforced  cessation  from  business  for  a  year 
by  reason  of  unfitness  to  receive  a  license,  operates  to 
change  a  corporation  from  a  character  of  unfitness  to 
one  of  fitness,  through  or  by  reason  of  a  change  of  man- 
agement, then  this  applicant  should  have  a  license.  We 
are  of  the  opinion  that  this  corporation  has  a  record  of 
unfitness,  from  which  no  order  of  this  court  in  the  exer- 
cise of  official  duty,  can  relieve  if  We  understand  this 
language  to  mean  that  the  court  considered  that  the  for- 
mer refusal  of  the  license  for  the  reason  of  unfitness  pre- 
vented as  a  matter  of  law  the  granting  of  a  license  on 
the  present  application.  We  do  not  accede  to  the  propo- 
sition that  a  cessation  from  business  and  a  change  of 
management  compels  the  court  to  grant  the  license,  but 
there  is  nothing  in  our  liquor  laws  to  warrant  the  con- 
clusion of  law,  that  if  the  corporation  licensed  is  once 
found  to  be  unfit,  it  may  never  again  be  licensed,  and 
that  a  change  in  condition  or  in  the  personnel  of  its 
management  may  not  be  considered  by  the  court.  The 
former  unfitness  is  not  an  insurmountable  obstacle 
which  necessarily  compels  the  court  to  refuse  such  li- 
cense. We  do  not  say  that  this  license  must  be  granted. 
The  court  should  take  into  consideration  all  the  perti- 
nent testimony  submitted  which  may  aid  the  court  in 
determining  the  present  fitness  of  the  applicant,  and 
then  decide  whether  the  license  should  be  granted  or  re- 
fused. 
The  decree  is  reversed  with  a  procedendo. 
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Graven  v*  Boberts,  Appellant. 

Beneficial  assoeiatioM — Death  henefite — Foreign  attachment 
Death  benefits  due  from  a  beneficial  association  incorporated 
under  the  laws  of  Maryland  to  the  widow  of  a  member  as  sole  bene- 
ficiary cannot  be  attached  by  a  creditor  of  the  widow  where  it  ap- 
pears that  the  contract  of  membership  was  made  in  Maryland,  that 
the  benefit  funds  of  the  association  were  kept  in  that  state,  that 
the  certificate  n^s  payable  in  that  state,  and  that  under  the  laws 
of  Maryland  death  benefits  were  not  attachable  for  the  debts  of  the 
beneficiary:   Ogle  v.  Barron,  247  Pa.  19,  followed. 

Argued  Oct.  15, 1914.  Appeal,  No.  77,  Oct.  T.,  1914, 
by  garnishee,  from  judgment  of  C.  P.  No.  3,  Philadelphia 
Co.,  June  T.,  1911,  No.  212,  on  verdict  for  plaintiff  in 
case  of  Addle  Craven  v.  Mary  A.  Boberts,  Defendant, 
Supreme  Conclave  Improved  Order  Heptasophs,  Gar- 
nishee. Before  Bigb,  P.  J.,  Oblady,  Hbad,  Kbphabt  and 
Tbexleb,  J  J.    Beversed. 

Foreign  attachment    Before  Fbrguson,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Verdict  and  judgment  for  plaintiff  for  |239.37.  The 
garnishee  appealed. 

Error  assigned  was  in  overruling  the  motion  for  judg- 
ment n.  o.  V. 

Olin  Bryan,  with  him  Fry  singer  Evans,  for  appellant. 
— ^The  fund  was  not  attachable :  Com.  v.  Equitable  Bene- 
ficial Assn.,  137  Pa.  412;  Johnson  v.  Philadelphia  & 
Beading  B.  B.  Co.,  163  Pa.  127;  N.  W.  Masonic  Assn.  of 
Chicago  V.  Jones,  154  Pa.  99;  Algeo  v.  Fries,  27  Pa. 
Superior  Ct.  157;  Einsloe  v.  Davis,  167  Pa.  519;  Mor- 
gan V.  Neville,  74  Pa.  52. 
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Franklin  E.  Barr,  for  appellee,  cited :  Brown's  App., 
125  Pa.  303;  Brown  v.  Ancient  Order  of  United  Work- 
men,  208  Pa.  101;  Solia  v.  Blank,  199  Pa.  600;  Prowert 
y.  Blank,  205  Pa.  299. 

Opinion  by  Oblady,  J.,  July  21, 1915: 

Lamont  W.  Roberta  died  March  27,  1911,  and  was 
at  that  time  a  member  in  good  standing  in  Lincoln  Con- 
clave, No.  201,  a  subordinate  conclave  of  the  Improved 
Order  of  Heptasophs.  The  certificate  of  membership 
held  by  him,  contained  the  following  stipulation,  ^^The 
Supreme  Conclave  of  the  Improved  Order  of  Heptasophs 
hereby  promises  and  binds  itself  to  pay  out  of  its  en- 
dowment fund  to  wife,  Mary  A.  Roberts,  a  sum  not  ex- 
ceeding two  thousand  dollars,  in  accordance  with  and 
under  the  provisions  of  the  laws  governing  said  fund 
upon  satisfactory  evidence  of  the  death  of  said  brother 
and  upon  the  surrender  of  this  certificate,  provided  that 
said  brother  is  in  good  standing  in  this  order  at  the  time 
of  his  death,  and  provided  also  that  this  certificate  shall 
not  have  been  surrendered  by  said  brother  and  another 
certificate  issued  at  his  request  in  accordance  with  the 
laws  of  this  order." 

The  plaintiff  issued  a  writ  of  foreign  attachment 
against  Mary  A.  Roberts,  widow  of  Lamont  W.  Roberts, 
as  defendant,  and  summoned  the  Improved  Order  of 
Heptasophs  as  garnishee.  A  judgment  was  obtained 
against  the  defendant  for  want  of  an  appearance,  and  on 
trial  before  the  court  and  jury  a  verdict  was  recovered 
against  the  garnishee,  which  the  court  below  sustained 
on  hearing  of  a  motion  to  enter  judgment  non  obstante 
veredicto  for  the  garnishee. 

The  only  question  involved  is  whether  this  fund  is  sub- 
ject to  this  foreign  attachment.  The  garnishee  is  a  fra- 
ternal beneficiary  society,  incorporated  under  the  laws 
of  the  State  of  Maryland.  It  is  provided  by  a  statute  of 
1894,  of  that  state,  that  the  money  or  other  benefit,  chari- 
ly, relief  or  aid  to  be  paid,  provided  or  rendered  by  any 
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association  authorised  to  do  business  under  certain 
designated  sections  shall  not  be  liable  to  attachment  by 
trustee,  garnishee  or  other  process,  and  flhall  not  be 
seized,  taken  or  appropriated  or  applied  by  any  legal  or 
equitable  process  or  by  operation  of  law,  to  pay  any  debt 
or  liability  of  a  certificate  holder  or  of  any  beneficiary 
named  in  a  certificate,  or  of  any  person  who  may  have 
any  ri^t  thereunder. 

The  contract  between  Lamont  W.  Roberts  and  the 
garnishee  company  was  made  in  Maryland,  where  the 
society  was  incorporated  and  domiciled ;  where  its  bene- 
fit funds  are  kept,  and  the  certificate  is  payable.  Mary 
A.  Roberts  is  the  sole  beneficiary  named  in  the  contract 
and  is  the  holder  of  the  certificate,  so  that  she  is  the 
only  person  who  can  surrender  it  to  the  society  and  sign 
a  release  therefor.  This  requirement  is  an  important 
part  of  the  consideration  and  it  is  properly  regarded  as 
essential  for  the  protection  of  its  trust  funds.  The 
Maryland  statute  was  intended  to  give  protection  from 
process  issued  by  creditors  of  the  beneficiary  and  such 
contracts  are  controlled  and  determined  by  the  laws  of 
the  state  where  they  are  executed,  in  whatever  juris- 
diction their  construction  is  considered.  The  constitu- 
tionality of  this  statute  has  been  sustained  by  the  ap- 
pellate court  of  Maryland  in  Himmel  y.  Eichengreen, 
107  Md.  610,  S.  G.  69  Atl.  Repr.  511,  and  it  was  therein 
held  that  such  funds  were  not  subject  to  attachment  at 
the  suit  of  an  attaching  creditor. 

The  same  question  has  been  decided  in  our  own  State 
in  Ogle  v.  Barron,  247  Pa.  19,  which  was  not  filed  until 
after  this  case  was  heard  in  the  court  below,  and  it  is 
conclusive  on  the  question  now  presented.  It  is  not 
necessary  to  review  the  authorities  or  repeat  what  has 
been  so  ably  stated  in  that  opinion. 

Following  it  as  a  binding  authority,  the  judgment 
entered  is  reversed  and  judgment  is  directed  to  be  en- 
tered for  the  garnishee,  with  costs. 
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Gappnccio  v.  Plumb,  Appellant. 

NegUgence—Moiter  and  $ervafU — Youthful  employm  InHruc* 
Hana — Circular  9aw — Pleadinge — Varian€$. 

A  boy  fifteen  yean  of  age  18  entitled  to  have  a  yerdict  in  his  faror 
sustained  in  an  action  against  his  employer  to  recover  damages 
for  injuries  to  his  hand  sustained  while  woiking  at  a  circular  saw, 
where  it  appears  ihat  the  chute  b^w  tiia  saw  became  dogged,  that 
be  had  not  been  instructed  as  to  how  to  correct  the  congeftioiit 
that  in  attenq>ting  to  remedy  the  trouble  he  put  his  hand  into  the 
chute  thereby  injuring  it  hj  contact  with  the  saw,  and  that  the 
machine  was  not  equipped  with  any  deyice  hj  the  use  of  which 
the  bey  could  have  stopped  the  saw. 

When  an  inexperienced  empl<^ee  is  placed  in  charge  of  danger- 
ous maohineiy,  or  a  method  of  doing  particular  woric  with  the  use 
of  iriUdi  he  is  unacquainted,  it  is  the  positive  dniy  of  the  em- 
ployer to  instruct  and  properly  quali^  him  f <»  audi  services,  and 
warn  him  of  such  dangers  as  are  not  apparent. 

Where,  in  an  action  against  an  employer,  the  plaintiff  avers 
that  Ae  defendant  failed  to  provide  him  with  a  safe  place  to  work, 
or  with  safe  and  proper  tools,  but  makes  no  averment  as  to  a 
neglect  to  instruct  the  plaintiff  in  his  work,  and  at  the  trial  the 
plaintiff  introduces  evidence  to  show  failure  on  the  part  of  the 
defendant  to  give  proper  instructions,  and  no  objection  is  made  to 
the  admission  of  such  evidence,  the  defendant,  aftw  a  vevdict 
against  him,  cannot  allege  variance  between  the  pleadings  and  the 
proof  as  a  reason  for  a  judgment  non  obstante  veredicto. 

Argued  Oct.  22, 1914.  Appeal,  No.  178,  Oct.  T.,  1914, 
by  def^idant,  from  judgment  of  C.  P.  No.  2,  Philadel- 
phia CJo.,  Dec.  T.,  1913,  No.  1514,  on  verdict  for  plaintiff 
in  case  of  Joseph  Cappuccio  by  his  fother  and  next 
frigid,  Ant<mio  Cappnccio,  and  Antonio  Cappuccio  in 
his  own  right,  v.  Payette  B.  Plumb.  Before  Bicb,  P.  J., 
OsLAnT,  Hbad,  Eb^hast  and  Tbexlbs,  J  J.   Affirmed. 

TregpasB  to  recover  damages  for  personal  injuries. 
Before  Btaplbs,  P.  J.,  specially  presiding. 

The  facts  are  stated  in  the  opinicm  of  the  Superior 
Ooart 
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Verdict  and  judgment  for  plaintiff  for  9500.    Defend- 
ant appealed. 

Error  assigned  was  in  refusing  to  enter  judgment  for 
defendant  n.  o.  v. 

Henri/  Spalding,  with  him  Edward  W.  Fell,  for  ap- 
pellant.— The  defendant  is  not  seeking  a  new  trial ;  it 
is  satisfied  with  the  judgment  if  the  case  should  have 
gone  to  the  jury  at  all.  The  defendant  asks  for  a  re- 
versal of  the  judgment  and  for  the  entry  of  judgment  in 
its  favor. 

The  defendant  was  not  negligent  in  failing  to  ^^rop- 
erly  guard"  the  circular  saw,  as  required  by  the  Act  of 
May  2, 1905,  P.  L.  352,  Section  11.  No  evidence  was  of- 
fered that  the  guard  was  improper,  or  that  any  other 
kind  of  a  guard  was  known  or  was  practicable.  On  the 
other  hand,  the  evidence  showed  that  the  saw  was  as 
completely  guarded  as  it  could  be,  consistent  with  its 
operation,  which  the  Supreme  Court  has  held  is  all 
that  is  required:  Wagner  v.  Standard  Sanitary  Mfg. 
Co.,  244  Pa.  310;  Shannon  v.  Carnegie  Steel  Co.,  244 
Pa.  346;  Matlack  v.  Plumb  Inc.,  245  Pa.  150. 

The  defendant  company  was  not  negligent  in  its  al- 
leged failure  to  instruct  the  plaintiff  not  to  attempt  to 
remove  clogged  wedges  from  the  chute  with  his  hands : 
Eisenberg  v.  Fraim,  215  Pa.  570;  Long  v.  Folwell,  228 
Pa.  314;  Vant  v.  Boelofs,  217  Pa.  535;  Smith  v.  Brown, 
229  Pa.  147. 

There  was  no  allegation  in  the  statement  of  claim  that 
the  defendant  was  negligent  in  failing  to  give  the  plain- 
tiff proper  instructions.  The  negligence  proved  must 
be  the  negligence  alleged.  Recovery  cannot  be  allowed 
on  a  ground  of  negligence  not  declared  on  in  the  state- 
ment of  claim :  McLean  v.  Schoenhut  Co.,  225  Pa.  100 ; 
Bodell  V.  Adams,  231  Pa.  284;  Clark  v.  Oarrison  Foun- 
dry Co.,  219  Pa.  426. 

The  plaintiff  was  plainly  and  clearly  guilty  of  the 
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mo0t  flagrant  contrlbntory  negligence.  He  yolnntarily 
took  a  risk  which  was  apparent  and  obyious  and  which 
he  knew  to  exist:  Eirchner  v.  Oil  City  St  By.  Co.,  210 
Pa.  45;  Nagle  v.  Allegheny  Valley  B.  B.  Co.,  88  Pa.  86; 
Devine  t.  Simons,  235  Pa.  336;  Eisenberg  t.  Fraim,  216 
Pa.  570;  Umg  v.  Folwell,  228  Pa.  314. 

John  J.  MoDeviit,  Jr.,  tm  appellee. — ^Tke  machine  was 
not  pn^rly  guarded:  McCoy  t.  Wolf,  236  Pa.  571; 
Schafer  v.  Cmisolidated  Ice  Co.,  288  Pa.  367 ;  Eelliher  t. 
Brown  k  Co.,  242  Pa.  499;  Wagner  v.  Standard  Sani- 
tary Mfg.  Co.,  244  Pa.  310;  Shannon  y.  Carnegie  Sted 
Ca,  244  Pa.  346. 

Where  at  the  trial  of  a  canse,  evidence  is  admitted  at 
yariance  with  the  statement  of  claim,  and  the  defendant 
does  not  plead  surprise  nor  ask  for  a  con^uance,  he 
cannot  take  advantage  of  the  variance  after  a  verdict 
against  him:  Eirchner  v.  Smith,  207  Pa.  431;  Elder 
Twp.  Dist  V.  Penna.  B.  B.  Co.,  26  Pa.  Superior  Ct.  112; 
Finkelrtein  v.  Spatt,  50  Pa.  Superior  Ct  293 ;  Shaffer  v. 
Bahr,  57  Pa.  Superior  Ct  48. 

The  question  of  contributory  negligence  was  for  the 
jury:  Cramer  v.  Aluminum  Co.,  239  Pa.  120;  Fortney 
v.  Breon,  246  Pa.  47;  Lodge  v.  Pittsburgh  k  Lake  Erie 
B.  B.  Co.,  243  Pa.  10;  Mulligan  v.  Hcmiestead  Borough, 
243  Pa.  361. 

Opinion  by  Hbad,  J.,  July  21, 1915 : 

The  able  counsel  for  the  appellant,  not  only  by  his 
assignments  of  error  but  in  his  printed  brief  and  argu- 
ment at  bar,  declared  he  desired  no  new  trial.  He  asked 
that  the  judgment  of  this  court  should  deal  with  those 
errors  only,  if  any  such  there  be,  as  would  result  in  a 
flat  reversal  of  the  plaintiff's  judgment  or  in  the  entry 
of  a  judgment  n.  o.  v.  for  the  defendant 

mie  plaintiff,  who  had  just  completed  his  fifteenth 
year,  entered  the  service  of  the  defendant  about  two 
weeks  before  the  day  of  his  injury.  The  machine  at 
Vol.  lx— 10 
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which  he  worked  consisted  of  a  circular  saw  so  arranged 
in  a  table  that  about  one-half  of  it  was  above  the  surface 
of  the  table,  the  remaining  half  being  underneath  it.  The 
I>ortion  of  the  saw  visible  above  the  table  appears  to 
have  been  fully  protected  by  a  hood  except  the  small  por- 
tion of  it  which  furnished  the  necessary  cutting  edge 
to  do  the  work  designed.  The  duty  of  the  plaintiff  was 
to  occupy  a  chair  or  stool  at  one  end  of  this  table  and  to 
feed  to  the  saw  strips  of  wood  to  be  cut  to  the  shape  and 
size  to  adapt  them  as  wedges  to  be  used  in  fitting 
handles  to  tools.  He  agrees  he  was  instructed  by  his 
employer  that  he  was  not  to  feed  these  strips  of  wood  to 
the  saw  immediately  with  his  hand  but  was  to  use  an- 
other piece  of  wood  with  which  he  was  provided  so  that 
it  would  not  be  necessary  to  bring  his  hand  into  prox- 
imity to  the  rapidly  revolving  saw.  As  the  wedges  were 
cut  they  dropped  beneath  the  table  into  a  sloping  chute 
constructed  of  open  wire  or  metal  work.  The  purpose 
of  the  openings  was  to  allow  the  sawdust  to  escape,  and 
there  was  enough  space  between  the  edge  of  the  saw  and 
the  bottom  and  sides  of  the  chute  to  permit  the  wedges 
to  slide  down  the  latter  and  drop  into  a  receptacle  pre- 
pared for  them.  The  plaintiff  testifies  he  carefully  fol- 
lowed the  directions  given  to  him  and  operated  the  saw 
daily  for  two  weeks  without  any  injury. 

On  the  day  of  the  accident  something  unusual,  as  he 
testifies,  happened.  His  attention  was  attracted  by  a 
sound  different  from  anything  he  had  heard,  which  in- 
dicated to  him  that  something  was  wrong.  He  left  his 
seat  and  went  to  the  mouth  of  the  chute  at  the  other  end 
of  the  table  to  see  if  he  could  locate  the  trouble.  He  ob- 
served that  two  or  more  wedges  had  become  clogged  in 
some  way  and  were  not  traveling  down  the  chute  as  they 
should*  He  declares  he  had  not  been  informed  that  such 
an  occurrence  was  likely  to  happen  and  had  been  given 
no  instructions  as  to  the  manner  in  which  he  should 
undertake  to  relieve  the  congestion.  He  says  the  ma- 
chine at  which  he  worked  was  not  provided  with  any  belt 
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shifter,  pulley  or  other  mechanical  contrivance  to  enable 
him  to  stop  the  saw,  and  the  only  way  he  knew  of  by 
which  that  result  could  be  accomplished  was  by  going 
''down  stairs  to  the  next  floor  where  they  turn  the  power 
GttJ^  Whether  he  meant  by  that  to  say  the  only  way  to 
stop  his  particular  machine  was  to  throw  off  the  power 
from  the  entire  plant,  or  whether  in  the  way  described 
he  could  stop  his  own  saw,  is  an  inference  of  fact  it  is 
not  our  function  to  draw.  After  ascertaining  that  the 
wedges  must  be  loosened,  he  concluded  there  was  space 
enough  to  permit  him  to  introduce  his  hand  for  that  pur- 
pose, and  he  accordingly  proceeded  in  that  way.  He  suc- 
ceeded in  removing  one  of  the  wedges  in  safety,  but  that 
did  not  loosen  the  remaining  ones.  In  making  a  second 
effort  to  secure  another  wedge,  his  hand  came  in  contact 
with  the  saw,  with  the  resulting  loss  of  two  fingers.  To 
recover  damages  for  this  injury  he  brought  this  action. 
Section  11  of  the  Act  of  May  2, 1905,  P.  L.  352,  declares: 
''The  owner  or  person  in  charge  of  an  establishment 
where  machinery  is  used  shall  provide  belt  shifters  or 
other  mechanical  contrivances  for  the  purpose  of  throw- 
ing on  or  off  belts  or  pulleys.  Whenever  practicable, 
all  machinery  shall  be  provided  with  loose  pulleys.  All 
vats,  pans,  saws,  planers,  cogs,  etc.,  and  machinery  of 
every  description  shall  be  properly  guarded."  In  Killi- 
her  V.  Brown  &  Co.,  242  Pa.  499,  Mr.  Justice  Mbstbezat, 
speaking  for  the  court,  after  quoting  the  first  sentence 
of  that  section,  being  the  sentence  first  herein  quoted, 
says :  "The  statute  is  mandatory  and  the  failure  to  com- 
ply with  it,  resulting  in  injury  to  another  without  the 
latter's  fault,  is  actionable  negligence.  Had  there  been 
a  proper  shifter  on  the  machine,  the  plaintiff  could  have 
stopped  it  while  he  was  bolting  the  chute."  Even  if  it  be 
conceded  that  the  second  sentence  of  the  section  just 
quoted,  when  construed  with  the  first,  limits  the  broad 
scope  of  the  statutory  mandate,  we  think  the  burden  of 
proof  would  be  on  the  owner  of  the  machinery  to  show 
the  existence  of  the  exceptional  case  which  would  relieve 
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him  from  the  statutory  oUigation*  We  are  of  opinion 
therefore  the  learned  trial  judge  could  not  have  declared 
as  matter  of  law  that  the  defendant  was  without  n^li- 
gence  when  it  was  made  to  appear  from  the  evidence 
that  the  particular  nmchine  at  which  plaintiff  worked 
was  not  equipped  with  any  device  by  the  use  of  which  he 
could  stop  the  saw  when  the  necessity  for  so  doing  would 
arise. 

It  is  true  the  plaintiff  was  strcmgly  contradicted  in  his 
statement  that  he  had  received  no  instructions  as  to  the 
manner  in  which  he  should  relieve  any  congestion  in  tiie 
machine  following  the  clogging  of  the  chute,  but  viewing^ 
the  case,  as  we  must  under  the  assignments  of  error  and 
the  request  of  counsel,  we  must  accept  the  plaintiff's 
evidence  as  verity  and  assume  that  the  jury  gave  it  full 
credence. 

What  then  was  the  duty  of  the  defendant  as  to  in- 
structing the  youthful  plaintiff  ccmcerning  the  manner 
in  which  a  dangerous  operation  should  be  performed? 
In  Duffy  V.  Beflning  Co.,  58  Pa.  Superior  Ct  475,  this 
court,  speaking  throu^  Judge  Oblady,  said:  ^^When 
an  inexperienced  employee  is  placed  in  charge  of  dan- 
gerous machinery,  or  a  method  of  doing  particular  work 
with  the  use  of  which  he  is  unacquainted,  it  is  the  posi- 
tive duty  of  the  employer  to  ii^ttruct  and  properly  quali- 
fy him  for  such  services,  and  warn  him  of  such  dangers 
as  are  not  apparent"  In  Bheetran  v.  Trepler  Stave  & 
Lumber  Co.,  13  Pa.  Superior  Ct  219,  President  Judge 
BiCB  thus  declared  the  duty  of  an  employer  and  the  re- 
sponsibility resulting  from  its  breach :  ^^There  may  be 
two  modes  in  which  the  duty  can  be  discharged,  one  safe 
and  the  other  dangerous,  and  if  the  servant  be  young 
and  inexperienced,  and  be  not  instructed,  it  cannot  be 
declared  as  matter  of  law  that  the  risk  of  making  a 
wrong  choice  is  one  of  the  incidental  risks  which  he  ac- 
cepted when  he  entered  into  the  employer's  service.  The 
law  upon  the  subject  is  well  settled.  ^In  the  text  books, 
and  with  rare  exceptions  in  all  the  adjudicated  cases,  the 
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rule  laid  down  in  subttance  is/ :  When  jonng  persons 
without  experience  are  employed  to  work  with  danger- 
oub  machines,  it  is  the  duty  of  the  employer  to  giTe  suit 
able  instructions  as  to  the  manner  of  using  them,  and 
warning  as  to  the  hazard  of  carelessness  in  their  use;  if 
the  ^nployer  neglects  this  duty,  or  if  he  giTes  improper 
instructions,  he  is  responsible  for  the  injury  resulting 
tnmi  his  neglect  of  duty  (many  cases  cited).  It  will  be 
observed  that  there  is  the  duty  not  merdy  to  warn 
against  carelessness,  but  to  give  suitable  instructions  as 
to  the  manner  of  using  the  dangerous  machine  or  per- 
forming the  dangerous  service." 

Nowit  is  true  the  plaintiff  frankly  states  that  when  he 
Rooked  into  the  chute  he  could  plainly  see  the  saw.  He 
knew  it  was  running  rapidly,  and  of  course  it  would  be 
idle  for  him  to  pretend  that  he  did  not  know  the  extreme 
danger  of  serious  injury  if  his  hand  were  to  come  into 
ccmtact  with  it  Such  a  danger  would  be  so  obvious  that 
it  would  not  require  any  instruction  to  a  boy  of  his  years 
to  realise  it  But  it  is  not  because  the  eyes  of  a  boy  are 
less  accurate  than  those  of  an  adult  that  he  occupies  a 
somewhat  different  position  from  the  latter.  It  is  be- 
cause his  reasoning  faculties  have  not  yet  so  fully  ma- 
tured and  his  judgm^it  has  not  yet  so  ripened  as  to 
make  aiq[>arent  to  him  the  inferences  that  should  be 
drawn  by  a  reasonable  man  from  what  he  sees  with  his 
eyes.  There  necessarily  was,  as  we  have  said,  a  space  of 
greater  or  less  extent  in  the  chute  which  would  not  be 
touched  by  the  edge  of  the  saw.  The  plaintiff's  injury 
arose  from  his  mistake  of  judgment  as  to  the  extent  of 
that  space  and  his  abUity  to  insert  his  hand  therein  and 
withdraw  the  wedges  without  coming  in  contact  with  the 
saw.  That  such  a  thing  was  possible  is  evidenced  by  the 
fact  that  he  succeeded  in  removing  one  wedge  with  safe- 
1y«  Had  he  been  instructed,  as  the  defendant  contends 
so  strongly  he  was,  that  such  clogging  of  the  machine 
was  likely  to  occur,  and  that  the  tightened  wedges  were 
to  be  removed  by  the  use  of  a  stick  provided  for  that 
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purpose/ of  coime  an  injury  resulting  from  a  willful 
failure  to  follow  such  instructions  would  have  imposed 
no  liability  on  his  employer.  The  jury  may  have  found 
corroboration  for  his  statement  in  the  fact  that  in  work- 
ing with  the  saw  above  the  table^  where  he  admits  he  was 
instructed  how  to  operate  it,  he  followed  such  instruc- 
tions to  the  letter.  However  the  fact  may  be,  we  must, 
as  we  have  said,  now  regard  it  as  established  that  he  was 
not  instructed  as  to  the  safe  way  of  performing  that  duty 
in  the  attempted  discharge  of  which  he  was  injured. 

But  the  defendant's  counsel  on  this  appeal  earnestly 
urges  upon  us  there  was  no  averment  in  the  statement 
of  claim  that  the  defendant  neglected  its  duty  as  to  in- 
structing the  plaintiff  in  the  manner  in  which  his  work 
could  be  safely  performed.  The  plaintiff  avers  that  the 
defendant  failed  in  its  obligation  to  provide  him  with  a 
reasonably  safe  place  to  work  and  with  reasonably  safe 
and  proper  tools  with  which  to  work.  It  does  not  seem 
to  be  entirely  clear  that  an  averment  of  the  obligati(m 
to  furnish  an  employee  with  a  reasonably  safe  place  to 
work  and  provide  him  with  reasonably  safe  tools  is  not 
broad  enough  to  embrace  the  duty  of  the  employer  to  so 
instruct  him  as  to  minimize  the  dangers  of  his  working 
place  or  the  peril  of  using  the  tools  or  machinery  with 
which  he  is  provided.  On  the  trial,  however,  the  plain- 
tiff so  construed  his  averment  and  proceeded  to  offer 
testimony  tending  to  prove  the  failure  of  the  employer 
to  give  the  necessary  instructions.  This  testimony  was 
recdived  without  the  slightest  word  of  objection  on  the 
part  of  the  defendant.  There  was  no  request  to  strike 
it  out  dr  withdraw  it  from  the  consideration  of  the  jury. 
The  defendant  chose  to  take  his  chance  on  the  result 
with  the  record  as  it  was  made  up  without  any  objection 
emanating  from  him.  Under  such  circumstances  we  do 
not  think  he  is  now  in  a  position  to  set  up  the  alleged 
variance  as  a  reason  for  a  judgment  non  obstante  vere- 
dicto. In  Clark  v.  Millett,  57  Pa.  Superior  Ct.  287,  this 
court  said:  ^^As  the  record  is  presented  to  us,  we  do  not 
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think  the  action  of  the  learned  judge  below  can  be  juBti- 
fled  on  the  ground  tbat  the  act  of  negligence  on  the  part 
of  the  defendants^  if  any,  established  by  the  testimony, 
was  not  precisely  that  set  forth  in  the  declaration.  No 
objection  was  made  to  the  admission  of  the  evidence  as 
we  have  it  on  the  ground  that  it  was  not  in  harmony 
with  the  pleadings.  Had  such  objection  been  made  and 
sustained,  the  plainti£F  could  have  moved  to  amend  her 
declaration  so  as  to  make  its  allegations  conform  with 
the  proof  ofiFered.  The  defendants  having  waived  any 
such  objection,  and  having  chosen  to  abide  the  result  of 
the  testimony  actually  offered  and  admitted,  it  was  not 
the  function  of  the  learned  trial  judge  to  raise  this  ob- 
jection of  his  own  motion  and  assign  it  as  a  reason  for 
refusing  to  take  off  the  compulsory  nonsuit'' 

Whilst  the  case  before  us  is  a  close  one,  a  careful  ex- 
amination of  the  record  and  of  the  able  briefs  of  counsel 
leads  us  to  the  conclusion  that  the  trial  was  free  from 
any  error  of  law  that  would  warrant  us  in  setting  aside 
the  judgment  for  the  plaintiff  and  entering  one  for  the 
defendant  against  his  verdict.  The  assignments  of  error 
are  therefore  overruled. 

Judgment  affirmed. 


Forester,  to  use,  v.  Teutonia  Fire  Insurance 
Company,  Appellant. 

In9wranee — Fire  imurance — Statement  as  to  lose — Waiver. 

Where  a  poliqy  of  fire  insurance  provides  that  in  case  of  fire^ 
ihe  insured  shall  give  inunediate  notice  of  the  fire  to  the  company, 
and  within  sixty  days  furnish  a  sworn  statement  as  to  the  time 
land  origin  of  the  fire,  the  cash  yalue  of  the  property,  and  as  to  the 
ownership,  encumbrances,  other  insurance,  and  occupancy  of  the 
building,  and  the  insured  after  a  fire  gives  immediate  notice  of 
the  fire,  but  leaves  the  State  without  furnishing  the  statemoit, 
and  absents  himself  for  months,  he  cannot  recover  on  the  policy^ 
aiibotigfa  tiiere  was  a  total  loss,  and  the  adjuster  went  to  the  prem- 
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iaet»  but  laade  no  adjustment  because  of  the  failure  to  find  the 
insured  and  secure  from  him  essential  information  relating  to 
the  property. 

Argued  Oct.  26,  1914.  Appeal,  No.  14,  Oct  T.,  1914, 
by  defendant,  from  judgment  of  G.  P.  Potter  CkK,  Dec. 
T.,  1911,  No.  175,  on  verdict  for  plaintiff  in  case  of  Jesse 
J.  Forester  to  use  of  John  Coulston  y.  Teutonia  Fire  In- 
surance Company.  Before  Bicb,  P.  J.,  Oblady,  HBiU>, 
Kbphabt  and  Tebxlbr,  J  J.   Beversed. 

Assumpsit  on  a  policy  of  fire  insurance.  Before  Obmi* 
BOD,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court 

Plaintiff  presented  the  following  points : 

1.  If  the  jury  believed  that  the  bam  insured  l^  defend- 
ant company  in  this  case  was  owned  by  the  insured  and 
was  totally  destroyed  by  fire  on  January  12, 1911,  and 
that  the  defendant  company  receiTed  notice  of  the  loss  <m 
January  14, 1911,  said  notice  of  loss  was  sufficient  An* 
swer :  TUs  point  is  affirmed.    (1) 

2.  If  the  jury  believe  that  the  defendant  company  sent 
Addison  O.  Sweet  to  Andrews  Settlement  to  adjust  the 
loss  and  that  he  was  upon  the  ground  and  viewed  the 
ruins  for  that  purpose  which  was  a  total  loss,  then  no 
formal  proof  of  loss  from  the  assured  could  be  required 
by  the  defendant  company.  Answer :  This  point  is  af- 
firmed.   (2) 

Defendant  presented  these  points : 

3.  The  uncontradicted  testimony  showing  that  ten 
days  after  the  fire  the  insured  left  the  County  of  Pottl»* 
and  remained  away  for  more  than  seven  months;  made 
no  attempt  to  comply  with  the  terms  and  conditicms  of 
his  policy  except  verbal  notice  that  a  fire  had  occurred^ 
or  furnish  any  information  to  the  defendant  company 
relative  to  the  origin  of  the  fire,  value  of  the  buildin^^ 
concurrent  insurance  if  any,  interest  of  the  insured  in 


Digitized  by 


Google 


FOBESTEB  v.  TEUTONU  P.  INS.  CO.,  AppeHaiit  158 
151,  (1916).]  Points— Argumeiits. 

the  property  or  by  whom  or  for  what  pnrpote  the  build- 
ings described  were  occupied  at  the  time  of  the  flre, 
plaintiff  cannot  recover  in  this  case  and  your  verdict 
should  be  for  the  defendant.  Answer:  This  point  is  re- 
fused.   (3) 

4.  The  uncontradicted  evidence  showing  that  no  state- 
nmnt  or  information  of  any  character  was  ever  furnished 
to  the  defendant  company  by  the  insured,  Jesse  J.  For- 
ester,  or  any  other  person  for  him,  relative  to  the  ori- 
gin of  the  fire,  the  interest  of  the  insured  and  others  in 
the  property  at  the  time  of  the  fire,  concurrent  insur- 
ance if  any  upon  the  properly  destroyed,  or  the  value  of 
the  building  at  the  time  of  its  destruction,  no  right  of 
action  had  accrued  against  the  defendant  company  at 
the  time  of  the  bringing  of  this  suit  the  plaintiff  cannot 
recover  in  this  case,  and  your  verdict  should  be  for  the 
defendant   Answer:  This  point  is  refused.    (4) 

Verdict  and  judgment  for  plaintiff  for  |345.  Defend- 
ant appealed. 

Errors  assigned  were  (1-4)  above  instructions  quoting 
them  and  (5)  in  refusing  binding  instructions  for  de- 
fendant 

W.  K.  Sicetland,  for  appellant. — A  policy  of  insurance 
with  all  its  clauses,  conditions  and  stipulations  is  the 
law  of  the  relation  between  insurers  and  the  assured, 
by  which  their  mutual  rights  and  liabilities  are  to  be 
d^ned  and  measured:  West  Branch  Ina  Go.  v.  Helfen- 
stein,  40  Pa.  289;  Mitchell  v.  Lycoming  Mut  Ins.  Co., 
61  Pa.  402. 

In  all  (rf  the  decided  cases  reported  we  have  failed  to 
find  any  case  paralM  in  facts  with  this,  but  we  submit 
the  conditions  of  the  policy  were  reasonaUe  and  required 
the  insured  to  at  least  fairly  comply  with  them :  Trask 
T.  State  Fire,  Etc.,  Ins.  Co.,  29  Pa.  198;  Edwards  v.  Ly- 
coming County  Mut  Ins.  Co.,  75  Pa.  378;  €terman 
American  Ins.  Ck).  v.  Hocking,  115  Pa.  398;  Oould  v. 
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Dwelling  House  Ins.  Co.,  134  Pa.  570;  Pierce  Mfg.  Ga 
v.  Lebanon  Mut  Ins.  Co.,  216  Pa.  265;  Langan  v.  Boyal 
Ins.  Co.,  162  Pa.  357;  Ben  Franklin  Ins.  Go.  v.  Flynn, 
98  Pa.  627;  Penna.  Fire  Ins.  Co.  v.  Dougherty,  102  Pa. 
568;  Boe  y.  Dwelling  House  Ins.  Co.,  149  Pa.  94;  Pow- 
ell v.  Agricultural  Ins.  Co.,  2  Pa.  Superior  Ct  151. 

There  was  no  waiver  of  any  of  the  rights  of  the  com- 
pany :  Beatty  y.  Lycoming  Mut.  Ins.  Co.,  66  Pa.  9 ;  Dunn 
y.  Farmers  Ins.  Co.,  34  Pa.  Superior  Ct  245;  Freedman 
y.  Providence,  Etc.,  Ins.  Co.,  175  Pa.  350;  Lapceyic  y. 
Lebanon  Mut.  Ins.  Co.,  40  Pa.  Superior  Ct.  294. 

W.  E.  DuBo%9,  for  appellee. — ^Under  all  the  circum- 
stances we  think  the  court  was  justified  in  submitting  ta 
the  jury  the  fact,  as  he  did,  whether  the  defendant 
waived  its  right  to  demand  formal  proofis  of  loss,  and 
that  the  company  had  received  sufficient  notice:  Home 
Ins.  Co.  v.  Davis,  98  Pa.  280;  Farmers  Mut.  Fire  Ins. 
Co.  v.  Moyer,  97  Pa.  441;  Bice  y.  Palatine  Ins.  Co.,  17 
Pa.  Superior  Ct.  261. 

Opinion  by  Bicb^  P.  J.,  July  21, 1916 : 

The  policy  of  insurance  upon  which  this  action  was 
brought  was  issued  by  the  defendant,  through  its  agent, 
the  Daniels  Insurance  Agency,  and  May  10,  1910,  for 
an  amount  not  exceeding  f  1,100,  of  which  f  600  was  on  a 
dwelling  house,  f 200  on  household  furniture,  etc.,  there- 
in, and  |300  on  a  bam,  all  being  situated  on  the  plain- 
tilfs  premises  containing  less  than  an  acre.  By  the 
terms  of  the  policy  additional  insurance  was  permitted; 
the  company  was  not  liable  beyond  the  actual  cash  value 
of  the  property  at  the  time  the  loss  or  damage  should  be 
ascertained,  which  in  no  event  should  exceed  what  it 
would  then  cost  insured  to  repair  or  replace  with  ma- 
terial of  like  kind  and  quality;  the  ascertainment  was 
to  be  made  by  the  insured  and  the  company,  or,  if  they 
differed,  by  appraisers ;  and  the  sum  for  which  the  com- 
pany was  liable  was  not  payable  until  ''sixty  dayi3  aftar 
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due  notice,  ascertainment,  estimate,  and  satisfactory 
proof  of  the  loss  have  been  received  by  this  company  in 
accordance  with  the  terms  of  this  policy .^^  It  was  fur- 
ther stipulated  in  the  policy,  that  if  fire  occurred  the  in* 
sured  should  give  immediate  notice  of  any  loss  thereby 
in  writing  to  the  company ;  that  within  sixty  days  after 
the  fire,  unless  the  time  was  extended  in  writing  by  the 
company,  he  should  render  to  the  company  a  sworn  state- 
ment setting  forth,  inter  alia,  his  knowledge  and  belief 
as  to  the  time  and  origin  of  the  fire,  his  interest  and  that 
of  others  in  the  property,  its  cash  value,  the  incum- 
brances thereon,  other  insurance  covering  the  property, 
whether  valid  or  not,  by  whom  and  for  what  purpose  the 
building  was  occupied  at  the  time  of  the  fire;  and  that 
as  often  as  required  he  should  exhibit  to  any  person 
designated  by  the  company  all  that  remained  of  the 
property  insured,  and  shotdd  ^'submit  to  examinations 
under  oath  by  any  person  named  by  this  company  and 
subscribe  the  same/' 

About  six  o'clock  on  the  morning  of  January  12, 1911, 
the  bam  was  burned  to  the  ground,  and  on  the  same  day 
the  plaintiff  caused  notice  of  the  fire,  but  without  giving 
any  particulars,  to  be  transmitted  by  telephone  to  the 
Daniels  Insurance  Agency.  Thereupon  its  manager 
mailed  to  the  defendant  a  written  loss  report,  in  which 
the  name  of  the  assured,  the  character  of  the  risk,  the 
location  of  the  property,  the  date  and  number  of  the 
policy,  the  date  of  the  fire,  the  burning  of  the  bam,  and 
estimate  of  loss  to  the  company  (|300)  were  set  forth. 
As  to  the  origin  of  the  fire  the  notice  stated,  *^e  are  not 
informed."  The  manager  made  several  efforts,  by  tele- 
phone and  by  letters  mailed  to  the  plaintiff  at  his  pos^ 
office  address,  to  get  into  communication  with  him,  but 
without  success.  On  January  25,  1911,  an  adjuster  of 
the  company,  by  its  direction,  went  to  the  premises  to 
investigate  and  with  the  expectation  of  adjusting  the 
loss.  He  found  that  the  bam  was  totally  destroyed.  He 
made  inquiry  for  the  plaintiff,  but  was  unable  to  find 
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him  or  to  learn  his  whereabouts^  and  no  person  rq[>re- 
senting  or  claiming  to  represent  him  appeared  to  make 
claim  w  give  information.  After  leaving  word  with  a 
person  with  whom  the  plaintiff  had  boarded  for  the  latter 
to  meet  him  the  following  day  at  Olean^  the  adjuster 
went  away.  The  plaintiff  did  not  appear  at  the  time  and 
place  designated,  or  at  any  later  time  or  other  place. 
The  fact  is,  that  at  that  time  he  had  left  the  State  and  his 
whereabouts  were  unknown,  although  efforts  were  made 
by  his  friends  to  ascertain  them  and  to  get  into  communi- 
cation with  him.  Eight  months  later  he  returned  to 
Pennsylvania,  and  on  October  0,  1011,  assigned  all  his 
right,  title,  and  interest  in  and  to  the  policy  to  the  use- 
plaintiff,  a  judgment  creditor,  and  thereupon  this  action 
was  brought 

The  defendant  offered  no  evidence  on  the  trial  of  the 
case,  but  it  is  seen  f rcmi  the  foreg<Hng  statement  of  the 
fkcts  developed  in  the  presentation  of  the  plaintiff's 
case,  that  the  only  attempt  the  plaintiff  made  to  comply 
with  the  conditions  of  the  policy  was  to  cause  informa- 
tion of  the  fire  to  be  telephoned  to  the  local  agency;  he 
made  no  attempt  whatever  to  furnish  the  stat^nent 
which  the  other  conditions  of  the  policy  called  fw.  We 
cannot  agree  to  the  propositicm  that,  because  the  build- 
ing was  totally  destroyed  and  the  adjuster  of  the  com* 
pany  viewed  the  premises  after  the  fire,  the  necessity  of 
complying  with  these  conditions  precedent  to  the  main- 
tenance of  an  action  was  dispensed  with.  Perhaps  it 
might  have  been  i/,  by  the  preliminary  notice  and  the  ad- 
juster's viewing  of  the  prendses^  the  company  had  gained 
the  substantial  information  which  the  statement  would 
have  furnished,  upon  the  principle  that  the  law  does 
not  require  the  performance  of  vain  things.  Bee  Lycom- 
ing Mut  Ins.  Co.  V.  Schollenberger,  44  Pa.  269;  Farm- 
ers' Mut  Fire  Ina  Co.  v.  Moyer,  97  Pa.  441;  Gtartsee  v. 
Citizens'  Ins.  Co.,  30  Pa.  Superior  Ct  602.  But  tiiere  is 
a  plain  distinction  between  cases  of  the  class  to  which 
these  belong  and  the  present  case,  which  must  be  ot^ 
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geryed  nnlem  the  conditions  of  the  policy  in  suit  are  tor 
be  arbitrarily  ignored  or  set  aside.  This  distinction  was 
pointed  out  in  Gterman-American  Ins.  Co.  v.  Hocking^ 
115  Pa.  398,  where,  after  reviewing  several  of  the  earlier 
cases,  Justice  Claek  said :  ''But  it  will  be  observed,  that 
the  policy  in  suit  requires  that  certain  specific  matters 
shall  be  stated  to  the  company,  under  oath,  which  by  its 
special  provisions  are  essential  in  the  ascertainment  of 
the  extent  of  the  company's  liability,  when  there  is  but  a 
single  subject  insured,  and  a  total  loss,  as  the  particular 
statement  is,  where  there  are  numerous  subjects,  or  the 
loss  partial.'^  All  that  was  said  in  that  case  regarding 
the  reason  of  the  condition  and  necessity  of  complying 
with  it  before  bringing  suit,  applies  with  equal  force 
here.  By  no  sort  of  casuistry  can  the  conclusion  be 
reached  in  the  present  case  that  the  company  had  all  the 
information  as  to  material  facts  which  the  furnishing  of 
such  a  statement  as  the  policy  required  would  have  giv* 
en.  Not  only  was  the  statement  not  furnished,  but  the 
plaintiff,  by  his  conduct,  as  effectively  put  it  out  of  the 
power  of  tiie  company  to  obtain  the  information  from 
him  as  if  he  had  positively  refused  to  fumirii  it  on  de- 
mand. Clearly,  there  was  neither  strict  nor  substantial 
performance  of  the  reasonable  condition ;  nor  was  there 
a  bona  fide  df ort  to  perform. 

Is  there  any  evidence  of  waiver  by  the  company  of  the 
conditicHi  requiring  the  statement  to  which  we  have  re- 
ferred to  be  furnished  by  the  insured  within  sixty  days 
after  the  fire?  In  Beatty  v.  Lycoming  County  Mut  Ins. 
Co.,  66  Pa.  9,  Justice  Shabsv^ood  said  upon  the  subject 
of  waiver:  ''Now  to  constitute  a  waiver  there  should  be 
shown  some  official  act  or  declaration  by  the  company 
during  the  currency  of  the  time,  dispensing  with  it; 
something  from  which  the  assured  might  reasonably 
infer  that  the  underwriters  did  not  mean  to  insist  upon 
it"  It  needs  no  argument  to  show  that  the  fact  that  the 
company  sent  its  adjuster  to  the  premises  to  investigate 
and,  if  possible,  adjust  the  loss,  considered  in  connection 
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with  the  plaintifTB  conduct  to  which  we  have  referred^ 
furnished  no  ground  for  reasonable  inference  by  him  or 
anyone  else  that  the  company  did  not  mean  to  insist  on 
the  statement  being  furnished.  In  the  later  case  of 
Gtould  V.  Dwelling  House  Ins.  Co.,  134  Pa.  570,  Justice 
Mitchell  reviewed  many  of  the  earlier  decisions  upon 
the  subject  of  waiver,  including  Beatty  v.  Ins.  Co.,  and 
formulated  the  rule  deducible  therefrom  as  follows :  *'If 
the  insured,  in  good  faith,  and  within  the  stipulated 
time,  does  what  he  plainly  intends  as  a  compliance  with 
the  requirements  of  his  policy,  good  faith  equally  re- 
quires that  the  company  shall  promptly  notify  him  of 
their  objections,  so  as  to  give  him  the  opportunity  to 
obviate  them ;  and  mere  silence  may  so  mislead  him  to 
his  disadvantage,  to  suppose  the  company  satisfied,  as 
to  be  of  itself  sufScient  evidence  of  waiver  by  estoppel. 
But  if  without  valid  reason  he  fails  to  comply  with  the 
requirements  of  his  policy  at  all,  or  to  do  so  within  the 
stipulated  time,  then  the  liabilify  of  the  company  is  dis- 
charged; and  mere  silence,  or  investigation,  or  even 
negotiation,  will  not,  in  the  words  of  Sharswood,  J.^  in 
Beatty  v.  Insurance  Co.,  'revivify  the  contract.*  *'  Wheth- 
er the  strict  rule  of  Beatfy  v.  Ins.  Co.  be  applied  or  the 
case  be  viewed  in  the  light  of  the  more  liberal  doctrine 
of  Oould  V.  Ins.  Co.,  the  conclusion  is  inevitable  that 
there  was  no  waiver  by  the  company. 

It  results  from  the  foregoing  conclusions^  that  the  de- 
fendant was  entitled  to  have  its  points  for  binding  di- 
rection affirmed,  or,  failing  in  that,  to  have  judgment 
entered  in  its  favor  upon  the  whole  record  non  obstante 
veredicto. 

The  judgment  is  reversed  and  is  now  entered  for  the 
defendant 
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Altoona  City  t?.  OTjeary,  Appellant. 

TaaMiuny^MunicipalitiM — Tax  on  goi  eon%panie9 — C(m8i%hir 
iimal  lavh-AcU  of  May  £3, 1889,  P.  L.  iS87,  and  Map  16,1901,P.L. 
928. 

Under  the  Act  of  May  28,  1889,  P.  L.  287,  as  amended  by  the 
Act  of  May  16,  1901,  P.  L.  228,  givinff  to  cities  of  the  third  class 
the  right  '^  levy  and  collect  a  license  tax  not  exceeding  one  hun* 
dred  dollars  each  annually  on  all  contractors,  bankers,  brokers, 
merchants  of  all  kinds,  grocen,  confectioners,  butchers,  furniture 
dealers,  jewelers,  express  companies,  telegraph,  telephone,  steam- 
heating,  gas,  water,  light  and  power  companies,''  a  city  of  the  third 
dass  has  the  right  for  general  revenue  purposes  to  enact  by  ordi** 
nance  that  ^'all  gas  companies  or  individuals  furnishing  light  or 
heat  thereby  shall  pay  annually  a  license  tax  of  one  hundred  dol* 
lare.'' 

In  a  proceeding  to  enforce  such  an  ordinance  it  is  not  error  to 
exclude  testimony  tending  to  establish  matters  which,  however 
pertinent  in  an  inquiry  as  to  the  reasonableness  of  an  attempted 
exercise  of  the  police  power,  have  no  legitimate  place  in  the  deter- 
mination of  the  validity  of  a  tax. 

Such  an  ordinance  does  not  contravene  Article  XI,  Section  1,  of 
the  (Constitution,  relating  to  the  uniformity  of  taxation  because  it 
assesses  and  levies  a  tax  upon  all  gas  companies  doing  business 
within  the  limits  of  the  municipality  without  regard  to  the  quan- 
tity of  business  done  by  each*  Williamsport  v«  Wenner,  172  Pa. 
173,  distinguished. 

A  gas  company  which  manufactures  its  product  within  the 
limits  of  Pennsylvania  and  sells  its  entire  product  within  the  same 
limits  to  a  railroad  company  and  a  sleeping  car  company  for 
lighting  cars,  is  not  engaged  in  interstate  commerce,  althougH  the 
cars  themselves  are  operated  in  interstate  traffic 

Argued  Oct  27, 1914  Appeal,  No.  16,  Oct  T.,  1914, 
by  defendant,  from  order  of  C.  P.  Blair  Co.,  Oct  T., 
1908,  No.  203,  dismissing  appeal  from  judgment  of  the 
Mayor  in  case  of  City  of  Altoona  y.  Dennis  CLeairy,  Su- 
perintendent of  the  Pintsch  Compressing  Company.  Be- 
fore BiOB,  P.  J.,  Oblady,  Hbad,  Ebphabt  and  Tbbxleb, 
J  J.    Affirmed* 
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Appeal  from  judgment  of  mayor.  Before  Baldbigb, 
P.J. 

From  the  record  it  appeared  that  the  defendant, 
(FLeary,  was  arrested  for  the  nonpayment  of  a  tax  im- 
posed by  Tirtue  of  an  ordinance  of  the  City  of  Alto(ma. 
The  defendant  was  superintendent  of  the  Pintsch  Com- 
pressing Company,  a  gas  company  which  manufactured 
within  the  limits  of  Altoona  a  particular  kind  of  illumi- 
nating gas  which  it  sold  to  the  Pennsylvania  Railroad 
Company  and  the  Pullman  Palace  Car  Company  to 
light  their  passenger  cars.  Some  of  these  cars  were  used 
in  interstate  commerce.  The  provMons  of  the  acts  of 
assembly  and  the  ordinance  of  the  City  of  AltO(ma  relat- 
ing to  the  imposition  of  the  tax  are  quoted  in  the  opinion 
of  the  Superior  Court 

The  court  dismissed  the  appeal. 

Error  assigned  was  order  dismissing  the  appeal. 

Thomas  H.  Cfreevj/,  for  appellant. — ^Taxation  without 
rejgard  to  amount  of  sales  is  unjust  and  inequitable: 
Williamsport  y.  Wenner,  172  Pa.  173;  Kittanning  Coal 
Co.  V.  Cmn.,  79  Pa.  100;  Schellsburg  v.  Western  Union 
Tel.  Co.,  26  Pa.  Superior  Ct.  343. 

No  inspection  has  ever  been  made  by  the  appellee; 
and,  therefore,  the  tax  (cannot  be  said  to  have  been  based 
on  inspection :  West  Conshohocken  Borough  v.  Consho- 
hocken  Electric  Light  &  Power  Co.,  20  Pa.  Superior 
Ct7. 

A  tax  in  a  general  sense  is  a  tax  for  revenue  purposes, 
and  the  City  of  Altoona  has  no  power  to  levy  upon  tUs 
corporation  a  tax  f6r  revenue  purposes.  It  has  been  re- 
peatedly held  that  so  far  as  corporations  are  concerned, 
and  companies  of  this  character,  the  cmly  tax  that  can 
be  levied  against  them  is  a  license  tax,  and  that  it  must 
be  based  upon  the  cost  of  supervision :  Postal  TeL  Gable 
Co.  V.  Taylor,  192  U.  S.  342. 
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Thomas  C.  Hare,  for  appellee. 

Opinion  by  Hbad,  J.,  July  21, 1915: 

The  City  of  Altoona  is  a  city  of  the  third  class.  By 
the  Act  of  May  23^  1889^  as  amended  by  the  Act  of  May 
16^  1901,  the  legislature  fully  prescribed  and  defined  the 
rights,  powers  and  duties  of  such  municipalities.  In 
terms  it  conferred  upon  them  the  power,  inter  alia,  "to 
levy  and  collect  a  license  tax  not  exceeding  flOO  each 
annually  on  all  contractors,  bankers,  brokers,  merchants 
of  all  kinds,  grocers,  confectioners,  butchers,  furniture 
dealers,  jewelers,  express  companies,  telegraph,  tele- 
phone, steam  heating,  gas,  water,  light  and  power  com- 
panics,  and  to  regulate  the  collection  of  the  same."  The 
section  from  which  we  have  quoted  embraces  many  other 
classes  of  business  than  those  just  enumerated,  but  we 
have  selected  these  to  show  the  nature  and  scope  of  the 
power  conferred. 

By  an  ordinance  duly  approved  March  11,  1902,  the 
City  of  Altoona  undertook  to  levy  and  assess  an  annual 
license  tax  upon  the  business  of  the  various  persons  and 
companies  specified  in  the  statute,  which  ordinance  pro- 
vided, inter  alia,  that  "All  gas  companies  or  individuals 
furnishing  light  or  heat  thereby  shall  pay  annually  a 
license  tax  of  flOO.''  The  ordinance  further  provided 
that  a  failure  to  pay  such  taxes,  after  they  had  been 
duly  levied  and  notice  had  been  given,  should  be  visited 
with  the  imposition  of  certain  fines  or  penalties  to  be 
recovered  in  a  proper  action.  The  gas  company  of  which 
the  nominal  defendant  was  superintendent,  having  re- 
fused to  pay  the  tax  assessed,  the  city  brought  an  action 
to  recover  the  same.  After  a  judgment  had  been  ob- 
tained before  the  mayor,  a  petition  was  filed  in  the  Court 
of  Common  Pleas  and  an  order  made  allowing  an  appieal 
and  staying  any  further  proceedings  to  enforce  such 
judgment  until  the  hearing.  After  hearing  and  argu- 
ment, the  learned  court  below  dismissed  the  appeal  and 
from  that  order  or  decree  the  present  appeal  is  taken. 
Vol.  lx — 11 
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Opinion  of  the  Court  [60  Pa.  Superior  Ot 
The  controlling  questions  raised  by  the  several  assign- 
ments of  error  may  be  best  disposed  of  by  a  consider- 
ation of  the  real  principles  involved  without  reference 
to  the  particular  assignments  that  bring  them  on  the 
record. 

1.  Did  the  legislature,  in  the  language  we  have 
quoted,  confer  upon  the  city  the  general  power  to  raise 
revenue  by  levying  a  tax  upon  the  subjects  therein  enu- 
merated? We  cannot  doubt  the  answer  to  this  question 
must  be  in  the  affirmative.  The  occupations  mentioned 
in  the  act  are,  in  large  measure  at  least  purely  private, 
or  the  purely  private  business  of  the  citisens.  Thqr  in 
no  way  are  related  to  or  affect  the  general  welfare  of  the 
community,  the  public  health,  safety  or  morals.  Under 
ordinary  circumstances  and  in  the  absence  of  express 
legislative  command,  they  would  furnish  no  objective 
for  the  exercise  of  the  police  power  of  the  State  or  its 
subdivision,  the  city.  The  statute  does  not  prohibit,  or 
authorise  the  city  to  prohibit  any  person  or  corporation 
from  engaging  in  the  various  classes  of  business  referred 
to  without  first  procuring  a  license  therefor.  It  neither 
contemplates  nor  authorises  any  regulation  or  control 
by  the  city  of  the  classes  of  business  named  as  conducted 
by  individuals  or  corporations.  It  ought  to  be  clear  then 
that  the  legislature  intended  to  confer  and  did  confer 
upon  cities  of  the  third  class  the  power  to  assess  and 
levy  the  taxes  referred  to  for  general  revenue  purposes. 

The  Act  of  1889  is  practically  identical  with  the 
amended  Act  of  1901,  in  respect  to  the  nature  and  char- 
acter of  the  taxing  power  conferred  in  the  section  we 
have  quoted.  The  City  of  Oil  City  enacted  an  ordinance 
under  the  earlier  act  assessing  a  tax  of  |50  upon  all 
banks  doing  business  in  the  city.  The  payment  of  this 
tax  was  resisted  by  the  Oil  City  Trust  Company  <m  the 
ground  that  the  levy  and  assessment  complained  of  con- 
templated a  tax  for  general  revenue  purposes  and  that 
tiie  bank  had  been  exempted  from  the  payment  of  such 
taxes  by  the  statute  which  required  it  to  pay  a  certain 
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fixed  percentage  upon  its  capital  Btock,  which  tax  was 
to  be  in  lien  of  all  others.  This  contention  was  sustained 
by  the  Supreme  Conrt^  Mr.  Justice  Miichbll  concluding 
his  opinion  in  the  following  language :  ^The  result  there- 
fore is  that  banks  are  onlj  subject  to  license  tax  by 
municipalities  by  virtue  of  express  legislatiTe  authority ; 
that  the  only  authority  shown  in  cities  of  the  third  class 
since  the  Act  of  1889  is  to  license  as  a  tax  for  rerenue 
purposes;  and  that  as  to  such  tax  the  appellant  was 
exempt  during  the  years  1889  and  1890^':  Oil  City  V. 
CMI  City  Trust  Co.,  151  Pa.  454.  We  conclude  therefore 
the  City  of  Altoona  was  Tested  by  the  legislature  with 
power  to  impose  the  tax  complained  of  for  reyenue  pur- 
poses. It  would  necessarily  follow  then  that  the  proper 
exercise  of  such  power  should  not  be  referable  in  any 
way  to  the  police  power  and  could  not  be  affected  by 
those  limitations  which  control  where  the  attempted  im- 
position of  license  fees,  to  coyer  the  cost  of  regulation, 
inspection,  etc.,  must  rest  on  the  police  power  alone. 

That  the  ordinance  in  question  was  enacted  to  exercise 
the  power  of  taxation  and  not  the  police  power  of  the 
ci^  is  clear.  It  follows  the  language  of  the  statute.  It 
does  not  require  the  appellant  to  procure  a  license  before 
it  may  lawfully  carry  on  its  business.  It  provides  for 
no  inspection,  regulation  or  control  of  such  business.  In 
the  language  of  Bicb,  P.  J.,  in  Titusyflle  ▼.  Gkihan,  34 
Pa.  Superior  Ct.  624,  <^here  is  nothing  in  the  body  of 
the  ordinance  to  indicate  that  it  was  adopted  for  any 
other  purpose  or  in  the  exercise  of  any  other  power  than 
the  power  of  taxation,  or  to  raise  a  presumption  that  the 
amount  of  the  fee  or  tax  was  fixed  with  any  regard  to 
those  matters  that  it  was  the  duty  of  the  corporate 
authorities  to  consider  in  the  imposition  of  such  a  charge 
in  the  exercise  of  the  police  power.''  It  would  further 
follow  from  what  we  have  said  that  the  learned  court 
below  committed  no  errw  in  excluding  testimony  along 
lines  tending  to  establish  matters  which,  however  perti- 
nent in  an  inquiry  as  to  the  reasonableness  of  an  at- 
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tempted  exercise  of  the  police  power,  have  no  legitimate 
place  in  the  determination  of  the  yalidity  of  a  tax  for 
revenue. 

2.  Was  the  act  of  the  city  in  assessing  and  levying  a 
fixed  tax  upon  all  gas  companies  doing  business  within 
its  limits,  without  regard  to  the  quantity  of  business 
done  by  each,  a  violation  of  any  constitutional  right  of 
the  present  appellant?  He  contends  that  such  acti<m 
would  be  in  contravention  of  Section  1,  Article  IX,  of  the 
Constitution  of  Pennsylvania,  which  provides,  "AU  taxes 
shall  be  uniform  upon  the  same  class  of  subjects  within 
the  territorial  limits  of  the  authority  levying  the  taxes 
and  shall  be  levied  and  collected  under  general  laws.*' 
It  is  first  to  be  observed  that  the  city  has  exhibited  no 
intention  of  levying  a  tax  upon  the  gross  revenues  of 
any  business  or  occupation  nor  yet  an  income  tax  upon 
the  net  profits  of  such  business.  Following  the  language 
of  the  statute,  the  ordinance  levies  the  tax  upon  the 
business  or  occupation  in  which  the  defendant  is  en- 
gaged. If  the  State,  or  any  of  its  political  divisions 
vested  with  the  necessary  power,  should  duly  levy  a  tax 
upon  the  professions  of  lawyers,  doctors  and  the  like, 
we  have  never  known  it  to  be  otherwise  than  that  such 
professions  would  be  uniformly  assessed  and  the  taxes 
levied  without  regard  to  the  professional  earnings  of  the 
various  individuals  whose  professions,  and  not  whose 
incomes,  were  the  subject  of  the  tax.  In  the  present 
case  all  gas  companies  doing  business  within  the  City  of 
Altoona  are  assessed  alike  because  it  is  their  occupation, 
their  business  as  distinguished  from  its  extent  or  results, 
which  is  the  subject  of  the  tax.  There  is  therefore,  as  we 
view  it,  uniformity  upon  the  same  class  of  subjects  within 
the  meaning  of  the  Constitution.  In  Com.  v.  National 
Oil  Co.,  157  Pa.  516,  Mr.  Justice  Williams,  speaking  for 
the  Supreme  Court,  said :  "Upon  the  subject  of  uniform- 
ity of  burden  imposed  by  a  tax  law,  no  better  rule  can 
be  stated  than  that  laid  down  in  Fox's  App.,  112  Pa. 
337,  viz :  that  substantial,  not  absolute,  uniformity  is 
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what  the  Constitution  requires.  Exact  unifonnity  is 
theoretically  possible,  but  it  is  practically  unattainable 
by  any  systems  of  classification  and  valuation  yet  devised 
in  this  State.'' 

But  it  is  urged  by  the  able  counsel  for  the  af^Uant 
that  in  the  City  of  Williamsport  v.  Wenner,  172  Pa.  173, 
it  was  determined  that  a  city  of  the  third  class,  in  the  ex- 
ercise of  the  power  now  under  consideration,  is  obliged  to 
classify  the  business  to  be  taxed  by  a  consideration  of  the 
revenue  derived  from  that  business,  or  of  its  bulk  and 
extait  as  compared  with  the  business  of  another  engaged 
in  the  same  occupation.  We  do  not  so  understand  the 
case  cited.  It  is  authority  for  the  proposition  that  the 
right  and  the  power  to  so  classify  lines  of  business  sought 
to  be  taxed,  is  embraced  in  the  power  to  levy  the  tax; 
and,  as  a  consequence  that  when  the  City  of  Williams* 
port,  by  its  ordinance,  undertook  to  classify  the  business 
of  its  merchants  of  various  kinds  by  a  consideration  of 
the  amount  of  their  sales,  it  had  not  exceeded  those  just 
and  reasonable  powers  of  classification  which  are  em- 
braced in  the  grant  of  a  power  to  levy  the  tax.  But  the 
converse  of  the  proposition  is  not  decided  by  that  case« 
The  legislature,  as  we  have  seen,  has  in  terms  conferred 
the  right  upon  the  city  to  levy  a  bulk  tax  not  exceeding 
flOO,  on  the  business  of  all  gas  companies  open  ing 
within  its  limits.  It  has  not  declared  that  in  the  exercise 
of  such  power  the  city  must  classify  the  subjects  of  tax- 
ation with  reference  to  the  value  of  the  occupations  of 
the  several  individuals  or  corporations  engaged  thereinu 
We  are  of  the  opinion  therefore  that  the  tax  levied  upon 
the  business  of  the  present  appellant  cannot  be  success- 
fully assailed  because  some  other  individual  or  corpo- 
ration engaged  in  the  same  line  of  trade  does  a  greater 
volume  of  business  or  even  a  more  profitable  one  than 
does  the  appellant 

It  is  further  contended  that  the  defendant  is  en- 
gaged in  interstate  commerce  and  that  the  tax  com- 
plained of  would  be  a  tax  on  an  instrument  of  interstate 
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commerce,  and  the  city  would  not  be  competent  to  pfaice 
8uch  a  local  burden  thereon.  We  do  not  understand 
this  point  to  have  been  seriously  pressed  upon  the  court. 
Indeed,  it  could  not  be,  because  the  major  premise,  on 
which  such  conclusion  would  necessarily  rest,  is  entirely 
wanting.  The  appellant  is  not  in  any  way  engaged  in  in- 
terstate commerce.  It  manufactures  its  product,  well- 
known  as  pintsch  gas,  within  the  limits  of  the  City  of 
Altoona.  It  sells  its  entire  product  within  the  same 
limits  to  the  Pennsylvania  Railroad  Ck>mpany  or  the 
Pullman  Palace  Gar  Company  or  both.  The  gas  is  used 
for  lifting  their  cars.  The  fact  that  the  cars  so  lighted, 
travel  into  differ^it  and  distant  states,  affects  in  no  way 
the  business  of  the  present  defendant.  As  well  might  the 
ice  company,  which  stocks  the  cars  with  ice,  or  the  water 
company,  which  supplies  them  with  water,  or  the  coal 
company  that  furnishes  th^  fuel,  claim  to  be  engaged  in 
interstate  commerce  because  the  railroad  owning  the 
cars  is  itself  engaged  in  interstate  traffic. 

Upon  a  consideration  of  the  entire  case,  we  are  of 
opinion  that  the  learned  judge  below  reached  a  correct 
conclusion  and  that  appellant  is  in  no  way  aggrieved  by 
the  order  or  decree  appealed  from.  The  assignments 
of  error  are  therefore  overruled. 

Decree  affirmed. 


Newell  V.  W.  E.  Case  &  Sons  Cutlery  Company, 

Appellant 

Road  law — SireeU — Dedication — MunicipaHtiea — Municipal  lien. 

Where  an  owner  of  land  makes  a  plot  thereof  showing  lots  and 
stieetSy  and  records  the  same,  and  numerous  subsequent  convegr* 
ances  refer  to  a  street  named  on  the  plot,  and  this  particular  street 
is  for  many  years  continuously  and  uninterruptedly  used  for  pub- 
lic travel,  and  the  municipality  lays  a  public  sewer  in  the  middle 
of  it  without  any  person  claiming  damages  for  the  taking  of  tfie 
land,  and  adjacent  houses  are  connected  with  the  sewer,  and  a  ^de- 
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walk  it  OMtfCnacted  along  one  side  of  the  street*  and  tax  bills  axe 
made  oat  against  houses  on  the  street  numbered  by  the  eity  en* 
gineer,  it  will  be  presumed  that  thiere  was  a  dedication  to  publio 
use  of  the  strip  of  land  covering  the  street,  and  that  the  publio 
authorities  had  accepted  the  dedication  of  the  street  as  a  highway. 
Li  such  a  case  the  municipality  cannot  file  a  municipal  lien  against 
the  land  eotered  by  the  street  so  as  to  direst  the  public  easement  of 
a  right  of  way  orer  it,  or  to  divest  the  rights  of  the  owners  of  the 
lots  included  in  the  original  plot  to  use  the  easement  of  way  which 
they  had  acquired  under  the  conveyances  to  them. 

Argued  October  27,  1914.  Appeal,  No.  104,  October 
T.,  1914,  by  defendant,  from  decree  of  C.  P.  McEean  Co., 
December  T.,  1910,  on  bill  in  equity  in  case  of  Augustus 
W.  Newell,  et  al.,  v.  W.  B.  Case  ft  Sons  Cutlery  Com- 
pany.  Before  Bics,  P.  J.,  Oblady,  Hbad,  EIbphabt  and 
Tbbxleb,  JJ.    Affirmed. 

Bill  in  equity  for  an  injunction.  Before  Bouton,  P. 
J. 

From  the  record  it  appeared  that  the  bill  was  filed  to 
compel  the  defendants  to  remove  a  fence  and  other  ob- 
structions from  a  portion  of  Howard  street  north  of 
State  street  in  the  City  of  Bradford.  The  evidence 
showed  that  in  1901  the  city  had  constructed  a  pavement 
on  State  street  in  front  of  the  strip  of  land  covered  by 
Howard  street.  A  lien  for  the  pavement  was  filed,  a 
scire  facias  issued,  and  the  land  was  subsequently  sold 
by  the  sheriff  to  one  Fitzgibbon  from  whom  the  defend- 
ant corporation  took  title.  Plaintiffs  were  owners  of 
land  abutting  on  Howard  street. 

The  facts  relating  to  the  dedication  of  Howard  street 
and  the  acceptance  of  such  dedication  by  the  public  are 
set  forth  in  the  opinion  of  the  Superior  Court. 

The  court  entered  a  decree  in  accordance  with  the 
prayer  of  the  bill. 

Error  aui^fned  was  the  decree  of  the  court. 


Digitized  by 


Google 


168  NEWELL  v.  W.  R.  CASE  &  SONS  C.  CO.,  Appellant. 

Arguments — Opinion  of  the  Court    [60  Pa.  Superior  Ot 

F.  P.  Schoonmaker,  of  Brown  d  Schoonmaker,  for  ap- 
pellant.— The  land  in  controversy  was  subject  to  munic- 
ipal tax:  Chambersburg  Shoe  Mfg.  Co.  v.  Cumberland 
Val.  R.  R.  Co.,  240  Pa.  519;  Paul  v.  Carver,  24  Pa.  207. 

The  judgment  in  the  tax  case  is  conclusive :  Sweeney 
V.  Girolo,  154  Pa.  609;  Billings  v.  Russell,  23  Pa-  189; 
Haines  v.  Hall,  209  Pa.  104. 

Edgar  W.  Tait,  with  him  Edivin  E.  Tait,  for  appellees. 
— That  portion  of  Howard  street  north  of  State  street 
was  dedicated  by  the  owner  to  the  use  of  the  public: 
Pearl  Street,  111  Pa.  565;  McCall  v.  Davis,  56  Pa.  431; 
Transue  v.  Sell,  105  Pa.  604. 

That  portion  of  Howard  street  north  of  State  street 
was  accepted  by  the  public :  Pittsburgh,  P.  W.  &  C.  Ry. 
Co.  V.  Dunn,  56  Pa.  280;  Com.  v.  Llewellyn,  14  Pa.  Su- 
perior Ct.  214;  Com.  v.  Moorehead,  118  Pa.  344;  Wash- 
ington Borough  V.  Steiner,  25  Pa.  Superior  Ct  392; 
Fleck  V.  Collins,  28  Pa.  Superior  Ct.  443. 

Neither  any  right  which  the  public  had  in  the  land  in 
question  as  a  travelway,  nor  any  private  assessment,  was 
divested  by  the  tax  sale :  O^Donnell  v.  Pittsburgh,  234 
Pa.  401;  O^Donnell  v.  Porter  Co.,  238  Pa.  495;  Jessop 
V.  Kittanning  Borough,  225  Pa.  583;  Pittsburgh  v.  Ep- 
ping  Carpenter  Co.,  194  Pa.  318. 

Opinion  by  Head,  J.,  July  21, 1915: 

In  the  disposition  of  this  case  in  the  court  below,  the 
three  controlling  questions  were  determined  by  the 
learned  judge  adversely  to  the  contention  of  the  ap- 
pellant A  careful  examination  of  the  record  has  con- 
vinced us  that  in  so  far  as  these  questions  rest  upon 
findings  of  fact,  such  findings  are  supported  by  ample 
evidence;  and  further  that  the  conclusions  of  law 
adopted  by  the  learned  judge  fairly  resulted  from  the 
application  of  sound  legal  principles  to  the  facts  found. 
We  will  briefly  advert  to  each  one  of  the  three  in  their 
order. 
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1.  There  was  abundant  evidence  to  support  the  con^ 
elusion  that  many  years  ago  the  owner  of  a  consider- 
able tract  of  land  in  the  City  of  Bradford  platted  the 
same  into  lots  with  convenient  street  and  alleys.  Among 
these  streets  was  one  called  Howard  street  extending 
from  Washington  street  on  the  south  to  Bank  street 
on  the  north.  Such  street  was  not  only  shown  on  the 
plan^  but  was  actually  marked  out  and  staked. on  the 
ground*  Numerous  conveyances  were  made  by  the 
owner,  all  of  which  referred  to  a  street  or  way  at  that 
place,  sometimes  under  the  name  of  Howard  street,  at 
others  by  the  name  of  Howard  place.  In  nearly  all  of 
the  subsequent  conveyances  which  appear  on  the  record 
there  was  recognition  of  such  a  street,  and  under  some 
of  these  conveyances  the  defendant  itself  took  title  to  a 
portion  of  the  property  it  now  owns.  These  convey- 
ances were  made  and  recorded  long  before  the  sheriff's 
sale,  to  which  we  shall  later  refer,  although  some  of 
them  were  made  after  the  filing  of  the  lien.  In  every 
recognized  way  therefore  the  owner  of  the  land  evi- 
denced his  intention  to  dedicate  for  public  use  what  is 
now  claimed  to  be  Howard  street:  In  re  Opening  of 
Pearl  Street,  111  Pa.  565;  Weida  v.  Hanover  Township, 
30  Pa.  Superior  Ct.  424.  It  would  not  be  possible,  there- 
fore, to  convict  the  learned  judge  below  of  error  in  find- 
ing that  such  dedication  had  been  made. 

2.  The  evidence  was  equally  clear  and  satisfactory  as 
to  the  acceptance  by  the  public  of  the  dedication  re- 
ferred to.  The  way  was  actually  opened  on  the  ground 
from  one  end  to  the  other.  For  many  years  it  had 
been  subjected  to  continuous  and  uninterrupted  pub- 
lic travel.  No  taxes  were  assessed  against  that  strip 
of  ground  as  the  private  property  of  any  person.  A 
public  sewer  was  laid  in  the  middle  of  it  by  the  city 
authorities  without  any  proceedings  to  condemn  the 
private  property  of  anyone  and  without  any  claim  for 
damages  being  advanced  by  any  person.  Buildings 
were  erected  fronting  on  this  way  and  these  buildings 
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had  their  sewer  connectiomi  into  the  main  aewer  already 
referred  to.  A  sidewalk  was  constructed  at  least  along 
one  side  of  the  alleged  street,  and  the  lot  tenants  were 
required  by  the  city  street  c<Mnmis8ioners  to  ke^ 
snch  sidewalks  free  from  snow  and  ice.  The  city  engi- 
neer gare  numbers  to  the  houses  fronting  thereon  as 
situated  on  Howard  street,  tax  bills  and  water  bills 
for  said  properties  designated  them  in  like  manner. 
These  and  other  facts  furnish  ample  warrant,  under 
all  of  the  authorities,  for  the  conclusion  that  the  dedica- 
tion of  the  strip  of  ground  in  question  for  a  public 
street  or  way  had  been  actually  accepted  by  the  pub- 
lic. In  Weida  v.  Hanover  Twp.,  supra,  this  court  said: 
^^It  may  be  conceded  that  such  acceptance  is  ordinarily 
indicated  by  some  formal  act  of  the  municipal  oi&cers 
baring  such  matters  in  charge.  But  the  public  which 
is  the  master  nied  not  await  the  fbrmal  action  of  its 
own  servants  and  agents.  By  its  own  use  of  a  street 
dedicated,  opened  and  (tf ered  for  travel,  it  may  plainly 
and  conclusively  signify  its  acceptance  of  the  owner's 
offer,  etc. :  Com.  v.  Shoemaker,  14  Pa.  Superior  Ct.  194; 
Com.  V.  Moorehead,  118  Pa.  344.''  This  is  the  doctrine 
also  of  Com.  v.  Llewellyn,  14  Pa.  Superior  Ct  214; 
Fleck  V.  Ck>llins,  28  Pa.  Superior  Ct.  443,  and  other 
cases  cited  in  the  opinion  filed  by  the  learned  judge  be- 
low. Again  we  must  agree  he  was  right  in  his  conclu- 
sion that  there  had  been  not  only  a  dedication  to  public 
use  of  the  str^  of  ground  in,  dispute  but  that  such  dedi- 
cati<m  had  been  actually  accepted  by  the  public. 

3.  It  must  follow,  as  a  legal  conclusion,  from  idiat 
has  been  already  determined,  that  the  City  of  Bradford 
could  not  file  a  municipal  lien  against  this  strip  of 
ground,  as  the  private  properfy  of  any  person,  with  the 
effect  that  a  judicial  sale  thereon  would  divest  the  public 
easement  of  way  long  theretofore  acquired  by  the  travel- 
ing public.  In  the  filing  of  municipal  liens  much  lati- 
tude has  been  given  by  the  statutes  in  the  way  of  de- 
scribing the  property  liened  and  conveying  notice  to 
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the  real  owner;  but  no  statute  has  ever  declared  that^ 
by  the  filing  of  such  lien  and  a  judicial  sale  thereon,  the 
sheriff's  vendee  may  take  a  title  in  fee  simple  to  the 
exclusion  of  the  rights  of  the  traveling  public  who  had 
long  since  acquired  an  easement  of  way  over  the  same. 
In  speaking  only  of  the  rigbts  that  would  become  vested 
in  the  lot  purchasers  on  this  plan  by  reason  of  the  dedi- 
cation of  this  strip  of  ground  as  a  public  way,  Mr.  Jus- 
tice Brown,  in  Tesson  v.  Porter  Co.,  238  Pa.  604,  said : 
^'For  if  anything  is  to  be  regarded  as  settled,  it  is  that, 
when  one  who  is  the  owner  of  a  tract  of  land  in  a  munic- 
ipality cuts  it  up  into  lots  and  sells  them  as  laid  out  on 
a  plan  which  he  has  adopted,  showing  streets  and  alleys 
thereon,  there  is  not  only  an  implied  covenant  by  him  to 
the  owner  of  each  lot  that  the  streets  and  alleys,  as  they 
appear  upon  his  plan,  shall  be  forever  opened  to  the  use 
of  the  public,  but  a  dedication  by  him  of  the  same  as 
highways  to  the  use  of  the  public  forever,  and  the  munic- 
ipality  itself  cannot  extinguish  the  easement  which  each 
lot  owner  thus  acquires  by  private  contract  with  the 
owner  of  the  plotted  ground :  Transue  v.  Sell,  105  Pa« 
604;  Quicksall,  et  al.,  v.  Philadelphia,  177  Pa.  301;  Oar- 
vey  V.  Befractories  Co.,  213  Pa.  177;  O'Donnell  v.  Pitts- 
burgh,  234  Pa.  401."  It  ought  to  be  apparent  there- 
fore that  a  sheriff's  sale  on  a  judgment,  founded  upon 
an  improvement  lien  filed  by  the  city  against  this  strip 
of  ground,  in  no  sense  divested  the  easement  of  way 
which  had  been  acquired  by  lot  ownars  and  the  pub- 
lic generally  long  before  the  lien  was  filed.  As  a 
consequ^ice  the  defendant,  who  relies  on  a  conveyance 
from  the  sheriff's  vendee  to  support  its  right  to  the 
ownership  in  fee  simple  of  this  strip  of  ground  and  to 
close  it  up  as  private  property,  has  necessarily  failed  to 
make  good  its  claim,  and  the  decree  of  the  court  below 
forbidding  the  obstruction  of  the  street  and  requiring 
the  removal  of  the  gates  necessarily  followed. 

Decree  affirmed. 
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Hoyt  V.  Carson,  Appellant. 

Appealt — Beplevin — Judgment — Writ  of  inquiry. 
Where  an  appeal  is  taken  from  an  original  property  judgment 
in  replevin  nearly  two  years  after  the  judgment  was  entered,  and 
more  than  a  year  and  one-half  after  a  rule  to  strike  it  off  was  dis- 
charged, the  appellate  court  will  not  consider  any  question  relating 
to  the  regularity  of  the  judgment,  but  will  take  into  consideration 
the  regularity  of  a  writ  of  inquiry  and  assessm^it  of  damages,  if  the 
appeal  was  taken  within  the  statutory  period  after  the  orders  re** 
lating  to  them  were  made. 

Beplevin — Writ  of  inquby — Sheriff. 

The  practice  of  directing  a  writ  of  inquiiy  to'  the  sheriff  for  the 
purpose  of  having  damages  assessed  hy  a  jury  to  be  summoned  by 
him,  was  not  abrogated  by  the  Act  of  May  22, 1722,  sec.  27, 1  Sm. 
L.181. 

Beplevift-~Affidavit  of  defense-^ervice-^Act  of  July  9, 1001,  P. 

L.  en. 

Under  the  Bq[>l6yin  Act  of  July  9, 1901,  P.  L.  614,  the  fact  that 
the  property  was  not  found  in  the  possession  of  the  defendant,  or 
any  third  person,  does  not  relieve  the  defendant  from  the  duty  of 
filing  an  affidavit  of  defense  in  order  to  prevent  judgment  against 
him. 

A  dierifPs  return  of  service  of  a  writ  of  replevin  is  sufficioit 
which  avers  that  he  did  not  find  the  property  in  the  possession  of 
the  defendants,  or  either  of  them,  and  that  he  served  the  writ  and 
copy  of  plaintiff's  statement  on  each  defendant,  naming  him,  by 
handing  true  and  attested  copies  of  the  writ  and  statement  to  an 
adult  member  of  his  family  at  his  dwelling  house. 

A  judgment  in  replevin  as  follows:  ''Judgment  property  entered 
November  15,  1912,"  will  not  be  set  aside  as  irregular  as  to  form, 
where  it  appears  that  plaintiff  was  legally  entitled  to  the  judgment, 
and  no  objection  to  the  judgment  is  raised,  except  on  an  appeal 
from  orders  awarding  inquisition  and  assessing  damag^. 

Argued  October  28,  1914.  Appeal,  No.  248,  October 
T,,  1914,  by  defendants,  from  order  of  C.  P.  Clearfield 
Co.,  September  T.,  1912,  No.  212,  refusing  to  strike  oflF 
judgment  in  case  of  E.  A.  Hoyt  ▼.  D.  J.  Carson  and  John 
Carson,  trading  as  D.  J.  Carson  ft  Son.    Before  BiOB, 
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P.  J.^  Orlady,  Hbad,  Ebphabt  and  Trbxlbe,  JJ.    Af- 
firmed. 

Bule  to  strike  off  judgment.    Before  Smith^  P.  J. 
The  facts  are  stated  in  the  opinion  of  the  Superior 
CJonrt. 

Errors  aligned  were  the  following  orders : 

"Now  Mareh  31st,  1913,  the  mle  to  show  cause  why 
judgment  in  the  above  stated  case  should  not  be  stricken 
off  is  hereby  discharged  at  the  costs  of  the  defendants. 

By  the  court, 

Allison  O.  Smith,  P.  J. 
""Now  March  27th,  1914,  it  is  ordered  and  adjudged 
that  so  much  of  the  prayer  of  the  petition  as  asked  the 
court  to  set  aside  the  judgment  by  default  is  refused 
without  prejudice  to  the  defendant  to  hereafter  raise  the 
same  question  should  further  proceedings  be  had  upon 
this  record.'* 

By  the  court, 

SiNGLBTON  BBLL,  P.  J. 

A.  L.  Cole,  with  him  H.  B.  Hartswick,  for  appellants, 
tited :  Smith  v.  Smith,  17  Dist.  Bep.  380. 

W.  C.  Pentz,  for  appellee,  cited :  Beattie  ▼.  Horan,  13 
Pa.  C.  C.  B.  665. 

Opinion  by  Bicb,  P.  J.,  July  21, 1915 : 

On  June  28,  1912,  plaintiff's  statement  was  filed  and 
Writ  of  replevin  issued.  The  substance  of  the  sheriff's 
return  as  amended  was,  that  he  did  not  find  the  property 
in  the  possession  of  the  defendants  or  either  of  them, 
and  that  he  served  the  writ  and  copy  of  plaintiff's  state- 
ment on  each  defendant,  naming  him,  by  handing  true 
and  attested  copies  of  the  writ  and  statement  to  an  adult 
member  of  his  family  at  his  dwelling  house.    An  ap- 
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pearance  was  entered  for  the  defendants,  and  in  No- 
vember, 1912,  plaintiff  by  his  counsel  moved  for  judg- 
ment for  the  property  described  in  the  writ,  for  want  of 
an  affidavit  of  defense.  Thereupon  the  prothcmotary 
made  this  entry  in  the  record:  ^^ Judgment  property. 
Entered  November  15, 1912." 

In  January,  1913,  the  defendants  obtained  a  rule  to 
show  cause  why  the  judgment  should  not  be  struck  off, 
which,  after  argument,  the  court,  by  opinion  filed,  dis- 
charged OB  Ifarch  31, 1913.  In  the  following  month  the 
defendants  took  an  appeal  to  this  court,  which  wim  regu- 
larly returnable  in  October,  1913,  but  discontinued  it  on 
October  28  of  that  year. 

After  the  return  of  the  record  to  the  Common  Pleas 
the  defendants  again  petitioned  the  court  to  set  aside  the 
judgment,  which,  by  opinion  and  order  filed,  the  court 
refused  to  do.  This  order  was  entered  on  March  27, 
1914.  Subsequently,  under  objection  and  exception  by 
defdidants,  a  writ  of  inquiry  to  assess  the  damages  was 
granted,  which  resulted  in  an  award  in  favor  of  the 
plaintiff  in  the  sum  of  1141.25. 

On  October  3,  1914,  the  defendants  took  the  present 
appeal,  and  originally  asisigned  for  error,  (1)  the  order 
of  March  31, 1913,  discharging  their  rule  to  strike  off  the 
judgment;  (2)  the  order  of  March  27,  1914,  refusing 
their  petition  to  set  aside  the  judgment;  (3)  the  entering 
of  judgment  for  want  of  an  affidavit  of  defense.  On 
the  argument  additional  assignments  of  error  were  filed, 
by  leave  of  court,  (4)  to  the  order  awarding  a  writ  of 
inquiry,  (5)  to  the  order  overruling  their  protest  and  ob- 
jection against  proceeding  with  the  writ  of  inquiry. 

It  will  be  observed  that  this  appeal  was  not  taken  until 
nearly  two  years  after  the  original  judgment  was  en- 
tered, and  more  than  a  year  and  a  half  after  the  rule 
to  strike  it  off  was  discharged.  Upon  the  ground  that 
it  was  taken  too  late  plaintiff  moved  to  quash.  But 
as  the  appeal  was  taken  within  the  statutory  period  after 
the  writ  of  inquiry  was  awarded  and  the  damages  were 
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Mflesaed,  the  defendants  are  entitled  at  least  to  hare  the 
regularity  and  legality  of  that  action  reyiewed.  There- 
f ore^  the  motion  to  quash  is  overruled. 

No  insularity  in  the  execution  of  the  writ  of  inquiry 
is  alleged,  and  the  learned  judge  below  who  made  the 
order  ciunplained  of  in  the  last  two  assignments  of  error 
cwrectly  held,  upon  the  authority  of  Miller  y.  Jaefcson, 
38  Pa.  Superior  Ct.  477,  that  if  the  judgment  was  valid 
the  plaintiff  was  entitled  to  this  remedy.  We  need  not 
discuss  the  propriefy  of  that  ruling. 

It  is  ai^^ued  that,  as  the  property  was  not  found  in 
the  possession  of  the  defendants  or  any  third  person, 
the  cause  was  to  '^proceed  with  the  same  effect  as  if.  a 
summons  in  trespass  had  been  duly  served,''  (Clause  b, 
par.  9,  sec.  1,  of  the  Act  of  July  9,  1901,  P.  L.  U4), 
and,  as  in  the  action  of  trespass  no  affidavit  of  defense 
is  required,  none  was  required  in  this  case.  We  do  not 
think  the  conclusion  necessarily  follows.  Whether  an 
affidavit  of  defense  was  required  depends  on  the  cmi- 
struction  of  the  provisions  of  the  Beplevin  Act  of  April 
19,  1901,  P.  L.  88.  Section  5  of  that  act  clearly  au- 
thorises judgment  in  favor  of  the  plaintiff  and  against 
the  defendant  for  want  of  an  affidavit  of  defense;  and 
sec.  6  provides  that  the  declaration  and  affidavit  of  de- 
fense shall  constitute  the  issues,  under  which,  without 
other  pleadings,  the  case  shall  be  determined  by  the  jury. 
There  is  nothing  in  that  act  to  indicate  that  the  legis- 
lature intended  to  withdraw  a  case  like  the  presait  from 
the  requirement  as  to  filing  affidavit  of  defense,  and  a 
contrary  intent  is  manifest  when  the  provision  as  to 
the  manner  in  which  the  issue  shall  be  made  up  is  con- 
sidered. The  provision  of  the  Act  of  July  9  to  which  we 
have  referred  was  evidently  intended  to  {Mreserve  the 
principle  which  had  been  recognized  and  declared  in 
previous  decisions,  that  the  writ  of  replevin  is  not,  in 
Pennifylvania,  altogether  a  proceeding  in  rem,  but 
against  the  defendant  personally,  with  a  summcms  to  ap- 
pear.   See  Bower  v.  Tallman,  5  W.  ft  S.  566;  Baldwin 
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V.  Cashy  7  W.  &  S.  425.  Thus  viewed,  it  is  not  repugnant 
to,  but  entirely  reconcilable  with,  the  provision  of  the 
Act  of  April  19,  relative  to  afftdavits  of  defense. 

It  is  further  argued  that  the  judgment  was  unauthor- 
ized because  the  service  of  the  copy  of  the  declaration 
on  the  defendants,  as  shown  by  the  sheriff's  return,  was 
not  in  accordance  with  the  provision  of  the  Act  of  April 
19,  which  reads :  "The  defendant  or  party  intervening 
shall,  within  fifteen  days  after  the  filing  of  such  declara- 
tion, file  an  afftdavit  of  defense  thereto,  setting  up  the 
facts  denying  plaintiff's  title  and  showing  his  own  title 
to  said  goods  and  chattels;  and  in  event  of  his  failure 
sa  to  do,  upon  proof  that  a  copy  of  said  declaration  was 
served  upon  him  or  his  attorney,  judgment  may  be  en- 
tered for  the  plaintiff  and  against  the  defendant  or  party 
intervening,  which  judgment  shall  operate  to  forfeit  any 
counter  bond  given  by  him."  It  will  be  observed  that 
the  section  does  not  prescribe  the  manner  in  which  the 
copy  shall  be  served;  and  the  same  is  true  of  section  4 
of  the  Procedure  Act  of  May  25,  1887,  P.  L.  271.  But 
we  believe  it  to  be  common  if  not  universal  practice  un- 
der that  act,  to  serve  the  copy  in  the  same  manner  as  the 
summons,  particularly  where  both  are  served  at  the  same 
time.  This  practice  is  well  defended  by  Judge  Enduch 
in  Collinge  v.  McLenegan,  19  Pa.  Dist.  Bep.  1033,  and  by 
Judge  Smith  of  the  court  below  in  the  present  case.  By 
analogy,  the  service  as  shown  by  the  sheriff's  return  may 
be  sustained.  Another  point  to  be  noticed  is  this,  that 
the  proceeding  in  the  court  below  was  not  to  open  the 
judgment,  but  to  strike  it  off,  and,  according  to  all  of  the 
authorities,  this  could  not  be  done  except  for  fatal  ir- 
regularities which  aflftrmatively  appeared  of  record. 
Certainly,  after  such  delay  as  has  been  exhibited  in  the 
present  case  in  obtaining  a  review  in  the  regular  way  of 
the  regularity  of  the  proceedings,  no  presumption  ought 
to  be  made  against  the  record.  On  the  contrary,  every 
legitimate  presumption  in  favor  of  it  should  be  made. 
It  is  worthy  of  notice,  that  the  affidavit  upon  which  the 
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motion  to  strike  <^  was  based  did  iM>t  clearly  and  dis* 
tinctly  allege  that  the  defendants  had  not  received  cofries 
of  the  declaration  in  time  to  file  an  affidavit  of  defense, 
nie  attack  was  on  the  sheriff's  retnm. 

Another  ground  upon  which  the  objection  to  the  award 
of  the  inquisition  and  the  assessment  of  damages  is 
based,  is  that  there  was  no  authority  for  entry  of  judg- 
ment for  the  property.  This  objection,  when  carefully 
considered,  goes  to  the  form  of  judgment,  not  to  the  right 
of  the  plaintiff  to  judgment,  and,  as  we  view  it,  the  judg- 
ment is  not  to  be  declared  to  be  wholly  void  because  of 
that  addition.  It  worked  no  harm  and  should  be  re- 
jected as  surplusage,  rather  than  made  the  basis  of  over- 
turning, in  a  collateral  proceeding,  a  judgment  to  which 
the  plaintiff  was  legally  entitled. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed . 


Stoddard,  Appellant,  v.  Thomas. 

BuSding  af%d  loAn  as$ocia(ion9 — Vntrious  imniffoge — Confiici  of 
Utw9 — U9urf — Interest — AesignmetU  of  etock. 

Where  a  bailding  and  loan  aasooiatioa  incorporated  under  the 
laws  of  Yiiginiay  but  domiciled  and  transacting  all  its  business 
in  the  District  of  Columbia  takes  a  mortgage  from  a  member,  pay- 
able in  the  District  of  Columbia^  the  Pennaylvania  courts  will  con- 
strue the  contract  according  to  the  laws  of  the  District  of  Oolum- 
bia,  although  the  mortgage  itsdf  provided  that  it  shall  be  con* 
strued  according  to  the  laws  of  Virginia.  If  such  a  mortgage  is 
inTaUd  und^  the  usuiy  laws  of  the  District  of  Columbia,  it  will 
not  be  enforced  I^  a  Pennsylvania  court,  although  the  m<»tgage  is 
valid  under  the  laws  of  Virginia. 

Where  a  member  of  a  building  and  loan  association,  on  borrow- 
ing money  from  the  association,  assigns  his  stock  to  the  association 
absolutely,  and  not  as  collateral,  he  ceases  to  be  a  member,  and  any 
payments  subsequently  made  by  him  must  be  applied  to  the  pay- 
ment of  the  mortgage  and  the  interest  thereon.  If  such  payments 
amount  to  the  mortgage  and  interest,  the  borrower  cmmot  be  re- 
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qiiired  to  make  further  paymients,  although  the  mortgage  recited 
that  the  money  was  adyanced  to  '^redeem"  the  stock. 

Argued  October  29,  1914.  Appeal,  No.  247,  October 
T.,  1914,  by  plaintiflfs,  from  judgment  of  C.  P.  Blair  Co., 
March  T.,  1911,  No.  181,  for  defendants  on  case  tried  by 
the  court  without  a  jury  in  suit  of  Josiah  C.  Stoddard 
and  Douglass  Stuart,  Receivers  of  the  Washington  Na- 
tional Building  and  Loan  Association,  y.  Charles  M. 
Thomas  and  Nora  B.  Thomas.  Before  Rice,  P.  J.,  Ob- 
lady,  Hbad,  Kbphabt  and  Trexlbr,  J  J.    Affirmed. 

Scire  facias  sur  mortgage. 

The  case  was  tried  by  Baldrigb,  P.  J.,  without  a  jury 
under  the  Act  of  April  22, 1874. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court 

Error  assigned  was  in  entering  judgment  for  defend- 
ants. 

John  M.  Snyder  for  appellants. — ^In  accordance  with 
the  general  law,  defining  lex  loci  contractus,  it  is  within 
the  i>ower  of  the  contracting  parties  by  the  express  terms 
of  the  contract  to  establish  the  place,  according  to  the 
laws  of  which  the  validity  and  construction  of  the  con- 
tract shall  be  determined :  Bank  Commissions  y.  Gran- 
ite State,  70  N.  H.  557;  48  Atl.  1100;  Canada  Southern 
B.  B.  Co.  V.  Gebbard,  109  U.  S.  527;  Hawkins  v.  Olenn, 
131  U.  S.  319;  MacMurray  V.  Gosney,  106  Fed.  B.  11. 

The  contract  is  to  be  construed  in  accordance  with  the 
decisions  of  the  courts  of  Virginia :  Healy  v.  Eastern 
B.  &  L.  Assn.,  17  Pa.  Superior  Ct.  385. 

The  absolute  assignment  of  the  stock  does  not  deprive 
the  defendants  of  the  beneficial  ownership  for  the  pur- 
poses and  the  theory  of  and  practice  in  building  and 
loan  association  loans:  Stoddard  v.  Kline,  51  Pa.  Su- 
perior Ct  16. 


Digitized  by 


Google 


STODDABD,  Appellant,  v.  THOMAS.  179 

ITTy  (1915).]     Arguments — Opinion  of  the  Court 

Under  the  law  of  Virginia,  there  is  but  one  way  of 
putting  borrower  and  nonborrower  on  an  equality  so 
that  both  share  losses  and  share  equally  in  results,  viz; 
for  the  borrower  to  pay  his  loan  and  interest  less  inter- 
est paid ;  and  give  borrower  and  nonborrower  an  equal 
share  in  all  dividends  declared  by  the  court  upon  in- 
solvency: Campbell  v.  Building  Associations,  98  Va. 
729;  Peoples  B.  &  L.  v.  Einsley,  96  Va.  322;  Collins  y. 
Wellford,  102  Va.  581. 

Thomas  H.  Greevy,  for  appellee. — ^After  the  assign- 
ment of  the  stock  defendant  was  no  Icmger  a  member  of 
the  association.  Stoddart  v.  Myers,  52  Pa.  Superior  Ct. 
179. 

The  laws  of  Virginia  do  not  govern  in  this  case. 
Washington  Nat.  B.  &  L.  Assn.  v.  Pifer,  31  App.  D.  C. 
434. 

Opinion  by  Trbxlbr,  J.,  July  21, 1915 : 

This  is  one  of  three  appeals  now  before  this  court,  the 
receivers  of  the  Washington  National  Building  and  Loan 
Association  of  Washington,  D.  C,  being  plaintiffs  in 
each  case  and  substantially  the  same  questions  being  in- 
volved in  each  appeal. 

There  are  two  reasons  in  this  case,  either  of  which  is 
sufficient  to  bar  recovery.  The  first  is  that  the  contract 
is  a  District  of  Columbia  contract  and  under  the  laws 
of  said  District  is  usurious.  The  amount  for  which  the 
mortgage  was  given  in  this  suit  was  |1,000.  The  de- 
fendants have  already  paid  to  the  association  the  sum  of 
|1,482,  being  |293.70  in  excess  of  the  principal  and 
legal  interest.  The  receivers  now  seek  to  compel  them 
to  pay  f  1,165.50  in  addition  to  the  above  sum.  The 
plaintiff  association  is  a  Virginia  corporation  and  in 
the  mortgage  upon  which  suit  is  brought,  it  is  provided 
that  the  laws  of  the  State  of  Virginia  shall  govern. 
When  parties  provide  expressly  that  a  contract  shall  be 
governed  by  the  laws  of  a  particular  state,  the  courts 
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will  ordinarily  carry  out  such  provisions.  A  number  of 
authorities  in  support  of  this  portion  are  cited  and 
referred  to  in  9  Gyc.  p.  665^  and  22  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.)^  p.  1235.  It  appears  that  although 
this  is  a  Virginia  corporation^  its  principal  office  is 
in  the  City  of  Washington  where  its  hwka  i^nd  accounts 
are  kept^  where  its  officers  reside,  and  where  under  the 
by-laws  all  sums  due  under  the  mortgage  from  time  to 
time  were  payable.  In  other  words,  although  it  receiyed 
its  charter  rights  from  the  State  of  Virginia,  its  actual 
domicile  was  in  the  District  of  Columbia.  Under  these 
identical  facts  the  Appellate  Court  of  the  District  of 
Columbia  in  the  case  of  Washington  Naticmal  Building 
and  Loan  Association  y.  Pifer,  31  App.  D.  C.  434,  held 
that  the  contract  or  mortgage  sued  on  should  be  con- 
strued according  to  the  laws  of  the  District  of  Columbia 
and  as  the  laws  of  the  District  of  Columbia  made  the 
contract  usurious,  there  could  be  no  recovery.  We 
quote  from  the  opinion  of  said  court,  ^It  is  obvious  that 
this  building  and  loan  association  obtained  a  charter 
in  Virginia  not  with  any  idea  of  locating  in  that  state, 
but  with  the  definite  and  distinct  idea  and  intention  of 
locating  in  the  District  of  Columbia,  hence  its  name,  the 
^'Washington  National  BuUding  and  Loan  Association" 
of  Washington,  D.  C.  Its  principal  office  has  already 
been  located  here,  its  books  have  been  kept  here,  its  of- 
ficers have  lived  here,  and  its  business  has  been  trans- 
acted here.  It  is  manifest,  therefore,  that  the  attempt 
<m  the  part  of  the  association  to  stipulate  against  the 
laws  of  its  domicile  must  be  held  to  be  futile  and  against 
the  public  policy  of  the  jurisdiction :  Natl.  Mutual  B. 
&  L.  Assn.  V.  Brahan,  193  U.  8.  636;  N.  Y.  Life  Ins. 
Co.  V.  Cravens,  178  U.  8.  389;  American  Freehold,  Etc., 
&  Mortgage  Co.  v.  Jefferson,  69  Miss.  770."  Had  the 
money  been  payable  to  the  plaintiff  in  Vir^ia,  then 
an  entirely  different  state  of  affairs  would  be  present. 
See  Bennett  v.  B.  &  L.  Assn.,  177  Pa.  233;  Healy  v. 
B.  ft  L.  Assn.,  17  Pa.  Superior  Ct.  385.    In  these  cases 
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the  certificate  of  membership  contained  the  expresa 
Btipnlation  that  all  payments  were  to  be  made  at  the 
home  office  of  the  association  in  Syracuse,  N.  Y.,  hence 
the  law  of  that  state  governed.  No  one  questions  the 
right  of  a  corporation,  such  as  an  insurance  company 
for  example,  to  provide  that  its  policies  although  issued 
to  a  person  in  another  state  shall  be  governed  by  the 
laws  of  the  state  of  its  residence.  On  the  other  hand^ 
the  mere  designation  by  the  parties  that  the  laws  of 
some  other  state  shall  govern  when  neither  the  place 
of  the  making  of  the  contract  nor  the  place  of  its  per^ 
formance  is  in  such  designated  state  is  not  sufficient 
to  bring  such  contract  under  the  laws  of  such  state 
when  the  evident  purpose  is  to  escape  the  effect  of  the 
statutes  of  the  state  in  which  the  parties  are  when  the 
contract  is  made.  If  this  were  not  so,  the  usury  laws  and 
many  others  which  might  be  mentioned  would  be  of  no 
effect,  and  could  be  evaded  with  impunity.  In  the  case 
before  us  we  have  the  provision  that  the  Virginia  laws 
shall  govern,  but  we  have  also  in  the  by-laws  of  the 
association  the  requirements  inconsistent  with  the  above 
that  all  payments,  ^o  and  from  the  association,  shall 
be  payable  at  its  central  office  in  Washington,  D.  C' 
As  between  these  two  provisions,  under  the  facts  as 
they  appear,  the  place  of  payment  must  govern.  A 
person  may  contract  to  pay  at  the  rate  of  interest  of 
the  place  of  the  contract  or  the  place  of  performance 
unless  the  place  is  fixed  to  escape  the  usury  laws :  Miller 
V.  Tiffany,  1  Wallace  298,  but  the  general  principle  is 
that  the  contract  is  to  be  governed  by  the  law  of  the 
place  oi  performance:  Andrews  v.  Pond,  13  Peters 
67.  In  Guarantee  S.  L.  &  I.  Co.  v.  Alexander,  et  al., 
96  Fed.  Bepr.  870,  a  mortgage  made  in  South  Carolina, 
payable  to  a  building  association  chartered  in  West 
Yhrginia,  but  having  its  principal  office  in  the  City  of 
Washington,  was  held  to  be  governed  by  the  laws  of 
the  District  of  Columbia.  When  the  parties  to  this  con- 
tract provided  that  the  payments  under  the  mortgage 
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should  be  made  in  the  District  of  Columbia^  and  it  ap- 
pears that  the  actual  domicile  of  the  corporation  was 
there,  they  put  themselves  under  the  laws  of  said  Dis- 
trict and  were  bound  by  them.  As  was  stated  in  the 
opinion  in  Assn.  y.  Pifer,  supra,  ''the  place  provided  for 
payment  is  therefore  sometimes  of  controlling  impor- 
tance when  the  question  in  controversy  relates  to  the 
rate  of  interest."  A  number  of  cases  in  different  juris- 
dictions involving  the  same  question  have  been  passed 
upon  by  the  federal  courts  and  with  great  uniformity 
they  hold  that  the  law  of  the  state  of  the  domicile  of  the 
corporation  where  the  contract  was  to  be  performed 
should  govern  its  construction. 

The  second  fact  which  prevents  recovery  is  that  when 
the  borrower  received  the  loan,  he  assigned  his  stock 
to  the  association  absolutely.  It  was  not  assigned  as 
collateral.  He  parted  with  his  title  entirely.  He  then 
ceased  to  be  a  member  of  the  association.  The  relation 
between  him  and  the  association  was  that  of  debtor 
and  creditor.  The  payments  he  made  should  be  applied 
to  the  payment  of  the  mortgage  and  the  interest  thereon 
and  thus  applied,  he  had  not  only  paid  in  full,  but  over- 
paid. The  words  employed  in  Stoddart  v.  Myers,  52 
Pa.  Superior  Ct.  179,  apply,  ^'He  is  not  now  a  mem- 
ber of  the  association  and  had  not  been  since  the  in- 
ception of  the  loan.  The  bond  and  mortgage  recites 
that  the  money  is  advanced  to  ^redeem'  the  stock.  Be- 
demption  is  defined  as  a  repurchase,  a  ransom,  a  re- 
lease, a  recovery  or  a  reclamation.  The  ^redemption' 
of  defendant's  stock  by  the  plaintiff  corporation  was, 
therefore,  a  repurchase  or  reclamation,  and  left  nothing 
in  defendant  except  his  obligation  to  pay  under  the 
mortgage.  The  assignment  in  form  is  absolute  and  un- 
conditional, followed  by  actual  delivery.''  As  pointed 
out  by  the  court  in  the  above  case,  the  language  of  the 
bond  and  mortgage  constitutes  a  contract  of  direct  ap- 
propriation. The  exact  period  of  payment  is  there  fixed 
in  which  respect  it  differs  from  nearly  all  other  building 
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and  loan  associations,  which  provide  for  payment  up  to 
the  time  of  maturity  of  stock.  The  contingency  of  fail- 
ure to  mature  at  the  expiration  of  the  144  months  car- 
ries witli  it  only  the  payment  of  interest  until  maturity. 
Maturity  according  to  the  contract,  cancels  the  mort- 
gage. No  option  or  election  is  left  to  the  borrower. 
The  defendant  by  the  assignment  ceased  to  be  a  stock- 
bolder  and  l^  the  terms  of  the  bond  and  mortgage  he 
directed  the  appropriation  of  the  values  to  their  extin- 
guishment The  association  accepted  the  bond  and 
mortgage  and  the  assignment* 

The  contract  being  usurious  according  to  the  laws  of 
the  place  of  performance  of  the  contract,  nothing  can 
be  required  of  the  defendant  but  the  payment  of  his  loan 
with  legal  interest.  The  borrower  not  being  a  member 
of  the  association,  having  surrendered  his  shares  of 
stock,  all  moneys  paid  by  him  to  the  association,  he  was 
entitled  to  have  credited  upon  his  loan  obtained  from  the 
association. 

There  was  no  competitive  bidding  for  the  money  when 
the  loan  was  made  and  the  lower  court  found  that  this 
was  contrary  to  law  and  therefore  prevented  recovery. 
In  view  of  the  position  we  have  taken  above,  we  need  not 
discuss  this  question. 

.  The  assignments  are  overruled  and  judgment  affirmed. 


Schmeck^  Appellant,  v.  Muhlenberg  Township 
School  District 

School  law — School  directors — Treasuror-^ecretaru — Division 
of  compemation  among  directors — Equity — Findings  of  fact. 

Where  a  practice  has  existed  during  a  period  of  years  in  a  school 
board  by  which  the  salaried  offices  of  treasurer  and  secretary  were 
hdd  in  rotation  by  all  of  the  directors,  and  the  incumbents  of  such 
offices  regularly  divided  their  compensation  among  all  the  directors, 
a  tazpayler  has  a  standing  in  equity  to  enjoin  the  directors  from 
the  continuance  of  such  a  practice. 
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Wliere  in  such  a  case  tlie  court  belew  finds  as  a  £act  that  the 
pa^Ments  xoade  bj  the  two  officers  were  purely  yduntary^  without 
any  prearrangement  or  antecedent  bargain  or  understanding  among 
the  parties,  and  such  finding  is  based  upon  sufficient  evidence,  the 
ai^Uate  court  will  not  reverse  the  finding,  and  decree  an  account- 
ing in  f avOT  of  the  sdiool  district  as  to  die  funds  distributed. 

Argued  November  %  1914.  A{^ieal^  No.  46^^  October 
T.^  1914^  by  plaintiff,  from  decree  of  O.  P.  Berks  Oo.^  In 
Equity  169(^  on  bill  in  equity  in  ease  of  Ammon  Y. 
Bchmeck  y.  The  School  District  of  Muklenberg  Town- 
ship,  Henry  F.  Kramer,  E.  D.  Halin,  Jirim  BUpe,  AUai/ 
E.  Fausty  Nelson  L.  Bothermel  and  Daniri  D.  Becker. 
Before  SiCB,  P.  J.,  Obladt,  Hiad  and  Kiphait,  JJ. 
Befersed. 

BiH  in  equity  for  an  injunction.  Before  Enujcb, 
F.J. 

Tlte  flndii^  of  fact  l^  the  court  below  are  quoted  in 
the  opinion  of  the  Superior  Court. 

The  court  entered  a  decree  dismissing  the  hitt. 

Errw  assigned  was  the  decree  <tf  the  court 

Cyru%  O.  Derr,  with  him  C.  H.  Rukl,  for  appellant.-r- 
A  contract  among  the  8cho<d  directors  expressfy  agree- 
ing verbally  or  in  writing  to  fix  the  salaries  of  treasurer 
and  secretary  and  to  rotate  the  offices  and  divide  the 
emoluments,  is  clearly  illegal. 

Jeff  Snyder,  of  Snyder  d  Zieher,  with  him  William  J. 
Rourke,  for  appellees. — The  uncontradicted,  the  undis- 
puted and  only  evidence  is  that  both  the  secretary  and 
treasurer  gave  f  10  to  f  16  to  certain  of  their  feUow- 
directors  who  had  done  work  for  the  secretary  and 
treasurer.  It  is  hard  to  understand  how  a  court  of 
equity  could  be  expected  to  decree  that  this  money  be 
paid  to  the  School  District  of  Muhlenberg  Township. 
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Opinion  by  Bid,  P.  J.,  July  21, 1915 : 

The  plaintifF  id  this  bill  in  equity  ifl  the  owBtr  of 
taxable  real  estate  and  a  taxpayer  in  the  defendant 
school  district.  The  defendants  are,  and  for  a  number 
of  years  haye  been,  members  of  the  board  of  school  di- 
rectors of  the  district,  one  being  treasurer  and  another 
secretary.  Tte  disputed  ayerments  of  the  bill,  so  f^  as 
material  in  this  appeal,  are  substantially  as  follows.: 
that  the  defendants  Altered  into  an  unlawful  arrange- 
ment pursuant  to  which  the  treasurer  and  secretary 
diyided  their  compensati<m,  fixed  by  the  board  of  di- 
rectors, urith  the  members  of  the  board,  who,  under  the 
law,  are  entitled  to  no  compensation;  that  the  plain- 
tiff apprehends  the  defendants,  unless  restrained,  will 
use  their  yotes  and  power  as  members  to  renew  and  c(m- 
tinue  the  said  unlawful  practice;  that  the  school  dis- 
trict and  taxpayers  are  in  danger  of  irreparable  injury 
and  are  without  adequate  remedy  at  law.  The  bill 
prays  that  the  defendants  make  full  answer;  that  they 
be  directed  to  pay  into  the  treasury  of  the  school  dis- 
trict all  moneys  found  to  have  been  improperly  receiyed 
by  them ;  that  the  defendants  who  are  still  members  be 
restrained  from  repeating  or  continuing  the  said  illegal 
practice;  general  relief . 

G^  answer  admits  the  fixing  of  the  treasurer's  and 
secretary's  comp^isation,  but  ayers  that  it  was  the  same 
as  it  had  been  for  many  years;  it  denies  that  any  ar- 
rangement, lawful  or  unlawful,  was  made  whereby  the 
compensation  of  these  officers,  or  either  of  them,  was 
diyided  with  the  remaining  directors;  it  denies  that  it 
Was  diyided;  and  it  denies  that  the  defendants  will  use 
their  yotes  and  power  improperly,  and  that  there  is  any 
dango*  of  irreparable  injury  to  the  dfatrict  or  taxpayers. 

BepHcation  haying  been  filed,  the  case  was  tried  in 
accordance  with  the  rules  of  equity  practice,  and  was 
regularly  proceeded  with  to  final  decree  dismissing  the 
bill  at  the  costs  of  the  indiyidual  defendants.  There- 
iqNm  the  plaintiff  took  this  appeal. 
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The  learned  trial  judge  rested  his  decision  on  the 
fonowtng  findings  of  fact,  and  the  case  for  considera- 
tion on  this  appeal  cannot  be  presented  better  than  by 
quoting  them  at  length:  ^^1.  Nelson  L.  Bothermel,  E. 
D.  Hahn,  Allen  E.  Faust^  John  Shipe^  Henry  F.  Kramer, 
and  Daniel  D.  Becker,  defendants,  were  at  the  time 
of  the  filing  of  this  bill  school  directors  of  Muhlen- 
berg Township  school  district,  Berks  County,  Bother- 
mel  having  served  in  said  office  continuously  for  about 
five  years,  Hahn,  Shipe,  and  Kramer  for  about  thirteen 
years,  Faust  for  about  three  years,  and  Becker  for  about 
seven  years;  and  Kramer  being  the  treasurer  and  Hahn 
the  secretary  of  the  board,  so  constituted  by  it  in  ac- 
cordance with  its  custom  of  long  standing  to  give  those 
offices  (to  which  a  compensation  is  attached)  to  all  qf 
its  members  in  rotation.  2.  The  compensation  of  the 
treasurer  and  secretary  was  fixed  annually  by  the  said 
directors,  and  for  a  considerable  period  had  continued 
to  be  and  in  June,  1911,  was,  that  of  the  treasurer 
two  per  cent  upon  the  moneys  passing  through  his 
hands,  amounting  to  about  |127 ;  and  that  of  the  secre- 
tary flOO  per  year;  which  compensations  were  regu- 
larly paid  and  allowed  to  the  said  officers  by  the  said 
directors.  3.  For  a  number  of  years  prior  to  June,  1911, 
it  had  been  the  practice  of  the  treasurer  and  secre- 
tary, upon  the  receipt  of  their  compensation,  to  dis- 
tribute, gratuitously,  part  of  the  same  to  the  remaining 
members  of  the  board,  in  amounts  of  f  10«00  or  f  15.00 
each,  and  about  June,  1911,  this  was  done  as  usual,  the 
defendants  Bothermel,  Faust,  and  Becker  receiving  such 
sums  from  both  treasurer  and  secretary,  and  Shipe  and 
Hahn  from  the  treasurer.  4.  The  distribution  men- 
tioned in  the  foregoing  finding  to  the  defendants  named 
therein  was  made  by  the  treasurer  and  secretary  as  a 
pujrely  voluntary  matter  on  their  part,  without  any 
prearrangement  or  antecedent  bargain  or  understand- 
ing among  the  parties  looking  towards  it  as  something 
either  expressly  agreed  upon  or.  consciously  contem- 
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plated  by  them;  nor  was  the  amount  of  either  of  the 
said  officers'  compensation  fixed  with  reference  to,  or  its 
fixing  influenced  by,  any  expectation  of  such  distribu- 
tion/^ 

Two  general  questions  are  presented :  first,  should  the 
money  received  from  the  secretary  and  treasurer  by  the 
other  directors  be  accounted  for  and  paid  into  the  treas- 
ury of  the  school  district;  second,  should  continuance 
Qt  the  practice  described  in  the  findings  be  restrained? 

First,  in  the  absence  of  allegation  in  the  bill,  and  proof 
that  the  compensation  allowed  and  paid  these  officers 
was  excessive,  no  trust  attached  to  it,  or  any  part  of  it, 
unless  it  was  fixed  and  paid  pursuant  to  the  unlawful 
arrangement  alleged  in  the  bill.  As  this  allegation  of 
the  bill  was  denied  in  the  answer,  whether  the  compen^ 
sation  was  fixed  and  paid,  and  subsequently  part  of  it 
came  into  the  hands  of  the  other  directors  pursuant  to 
such  prior  unlawful  arrangement,  was  a  question  partly 
of  fact  and  partly  of  law.  So  far  as  the  law  is  concerned, 
the  question  is  free  from  doubt.  "Public  office  is  a 
public  trust ;  the  sanctity  of  public  property  is  essential 
to  its  due  administration;  and  necessarily  implies  a 
remedy  for  every  diversion  from  legitimate  use :"  Alle- 
0ieny  County  v.  Grier,  179  Pa.  639.  It  is  clear  that 
a  plan,  scheme,  arrangement,  or  agreement  adopted 
or  entered  into  by  school  directors — ^no  matter  how  in- 
geniously devised,  or  how  many  or  how  intricate  the 
processes  it  contemplates  for  its  complete  fulfillment-^ 
pursuant  to  which  money  is  to  be  drawn  out  of  the 
school  treasury,  under  the  guise  of  compensation  to  the 
secretary  or  treasurer,  with  the  ultimate  purpose  in 
view  of  sharing  it  with  the  directors  who  appoint  those 
officers,  is  unlawful;  that  the  consummation  of  such 
plan,  scheme,  arrangement,  or  agreement  is  a  diversion 
of  the  public  funds  to  an  unlawful  use ;  and  that  a  court 
of  equity  has  full  power  to  compel  the  recipients  to 
account  for  and  return  it  to  the  school  treasury.  "It 
is  also  clear  that  a  promise  to  a  particular  effect  may  be 
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implied  in  any  giyen  case,  from  the  circumstances  of  the 
parties  having  inyariably,  on  former  and  similar  occa- 
sions, adopted  any  particular  terms  or  course  of  deal- 
ing": 1  Chitty  on  Contracts,  p.  84.  As  counsel  for 
appellant  well  say,  much  the  largest  part  of  the  busii^ss 
transactions  of  men  have  their  terms  fixed  by  implica- 
tion. Men  do  not  ordinarily  put  an  unlawful  arrange- 
ment for  diverting  public  funds,  like  that  alleged  in  the 
bill,  in  writing,  or  even  in  spoken  words  that  can  be 
proved.  Granting  to  th^se  defendants  the  possession 
of  ordinary  intelIig^M!e,  and  judging  of  the  purpose  of 
their  action  by  its  results,  the  inference  is  very  strong 
that  the  money  was  paid  to  them  pursuant  to  such  ar- 
rangement as  is  alleged  in  the  bill.  It  must  be  con- 
ceded, however,  that  this  is  not  an  irrebuttable  c<mclu- 
sion  of  law,  but  is  an  inference  of  fact  which  may  be 
overthrown  by  positive  and  direct  testimony  which  the 
tribunal  having  jurisdiction  to  find  the  facts  believes. 
In  many  respects  the  findings  of  fact  of  a  judge  sitting 
as  a  chancellor,  under  the  present  equity  rules,  are  to 
be  viewed,  on  appeal,  as  the  verdict  of  a  jury  is;  but 
there  is  this  difference,  that  it  is  much  easier  to  detect 
error,  if  there  be  error,  in  the  conclusions  where  the 
inrocesses  by  which  they  are  reached  are  set  forth,  as 
they  are  in  a  judge's  findings,  than  in  a  general  verdict 
As  was  pointed  out  in  Phillip's  App.,  68  Pa.  130,  the 
same  wei^^t  was  not  attached  to  a  master's  finding  of 
fact,  where  it  was  a  mere  deduction  from  other  facts 
reported  by  him  and  was  simply  the  result  of  reasonin^^ 
as  where  the  determination  of  the  question  of  fact  de- 
pended on  the  credibility  of  the  witnesses.  The  same 
distinction  should  be  observed  when  speaking  of  the 
review  of  a  judge's  findings  of  fact  in  a  case  tried  before 
him  under  the  equity  rules.  But  in  general,  and  par- 
ticularly in  cases  where  the  correctness  of  the  findings 
depends  on  the  view  to  be  taken  of  the  direct  testimony 
of  witnesses,  it  has  been  held  unifcmnly  that  they  will 
not  be  disturbed  except  for  error  which  clearly  appears, 
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and  that  an  apparent  prep<mderance  of  testimony 
against  tliem  is  not  sufficient  to  lead  to  a  reversal,  if 
tlM^e  is  testimony  whicli,  if  believed,  will  warrant  them. 
8ee  Ganavan  v.  Paye,  34  Pa.  Superior  Ct.  91,  and  cases 
there  cited.  In  Byers  v.  Byers,  208  Pa.  23,  Mr.  Justice 
MiSTRBZAT  said :  ^^To  justify  us  in  reversing  the  findings 
of  a  chancellor  on  a  question  of  fact,  as  we  have  often 
said,  clear  and  plain  error  must  be  pointed  out.  It  is 
not  sufficient  that  our  conclusions  would  be  diffeient 
<m  the  testimony  brought  up  on  the  record."  This  was 
quoted  with  approval  in  the  later  case  of  Strause  v. 
Berger,  220  Pa.  367.  This  rule  does  not  permit  a  per- 
functory consideration  of  the  evidence  relative  to  facts 
in  dispute,  and  is  in  entire  harmony  with  the  doctrine 
enunciated  by  Justice  Tbunkst  in  Worrall's  App.,  110 
Pa.  349;  but  it  does  attach  great  weight,  and  properly 
so,  to  the  superior  opportunity  which  the  trial  judge 
has  to  judge  of  the  credibility  of  the  witnesses.  In  view 
of  the  practice  extending  over  a  period  of  years,  it  is 
difficult  to  believe  that  the  distribution  mentioned  in  the 
third  and  fourth  findings  was  made  by  the  treasurer 
and  secretary  as  a  purely  voluntary  matter  on  their  part, 
without  any  prearrangement  or  antecedent  bargain  or 
understanding  among  the  parties  looking  towards  it  as 
something  either  expressly  agreed  upon  or  consciously 
contemplated  by  them,  and  that  the  fixing  of  the  com- 
pensation was  not  influenced  by  any  expectation  of  such 
distribution.  But  we  ciuinot  say  that  this  was  impos- 
sible, or  that  the  court's  finding  to  this  effect  was  not 
warranted  by  the  defendants'  testimony,  if  believed,  or 
that  the  court  committed  manifest  error  in  crediting 
that  testimony.  Therefore,  having  regard  to  the  general 
rule  relative  to  the  review,  on  appeal,  of  the  judge's 
findings  of  fact,  the  assignment  of  error  to  the  fourth 
finding  is  not  sustained.  It  follows  that  the  assign- 
ments of  error  to  the  court's  conclusions  of  law,  so  far  as 
they  relate  to  the  prayer  for  accounting,  must  be  over- 
ruled. 
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This  brings  us  to  the  second  question  above  stated. 
It  will  be  observed  that  the  matter  complained  of  is  not 
a  single  act^  but  a  practice  of  long  standing,  in  which 
were  conjoined,  as  parts  of  a  connected  whole,  two  ele- 
ments: (1)  the  giving  of  the  two  offices  to  which  com- 
pensation was  attached  to  all  the  members  of  the  board 
in  rotation;  (2)  the  voluntary  distribution  by  the  in- 
cumbent of  each  ofSce  of  part  of  the  compensation 
among  the  other  members  of  the  board.  In  determin- 
ing as  to  the  propriety  of  enjoining  the  defendants  from 
repeating  or  continuing  this  practice,  the  question  is  not 
whether  a  crime  was  committed  for  which  an  indict- 
ment would  lie,  or  whether  the  school  district  was  ac- 
tually defrauded,  but  whether  such  practice  is  "contrary 
to  law  and  prejudicial  to  the  interests  of  the  commu- 
nity." No  doubt  can  be  entertained  as  to  that  question, 
when  it  is  considered  that  each  director  took  the  oath 
prescribed  by  statute  to  support  the  laws  of  the  Com- 
monwealth and  to  discharge  the  duties  of  his  office 
faithfully  and  impartially  and  to  the  best  of  his  under- 
standing and  ability ;  that  amongst  such  duties  are  the 
choosing  of  a  secretary  and  treasurer  and  the  fixing 
of  their  compensation;  that  the  statute  expressly  de- 
claims no  school  director  shall  receive  any  pay  or  emol- 
ument whatever  for  his  services  as  such.  Manifestly  a 
practice  whereby  rotating  these  ofSces  of  secretary  and 
treasurer  among  the  different  members  of  the  board  is 
the  controlling  principle,  tends  to  make  of  less  impor- 
tance the  considerations  that  ought  to  control,  namely, 
fitness  and  efficiency.  But  whatever  may  be  said  in 
defense  or  palliation  of  a  practice  of  rotating  these  of- 
fices, nothing  can  be  said  in  its  defense  where  there  is  in- 
cluded, as  an  integral  part  of  it,  the  division  of  the  com- 
pensation among  all  the  members  of  the  board.  Public 
policy  requires  that  all  public  officers  having  the  power 
to  appoint  other  public  officers,  should  act  in  regard  to 
such  appointments  solely  from  the  standpoint  of  the 
public  interest,  and  all  contracts  for  payment  to  offi^ 
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cerSy  in  consideratiQii  of  their  appointment  of  particular 
persona,  are  held  illegal  as  a  temptation  to  them  to  ap- 
point improper  persons;  equally  against  public  policy 
and  illegal  are  contracts  with  the  appointing  power 
by  which  an  applicant  for  office  agrees  to  give  up  part 
of  the  emoluments  of  his  office  in  consideration  of  his 
appointment:  15  Am.  &  Eng.  Enc.  of  Law,  968.  For 
the  same  reasons,  as  well  as  because  of  the  facility  it 
gives  for  fraud  and  for  accomplishing  by  indirection 
what  the  legislature  has  forbidden  to  be  done  directly, 
such  practice  as  was  pursued  by  these  defendants  must 
be  condemned  as  illegal  and  prejudicial  to  the  interests 
of  the  public.  Many  practices  are  forbidden  to  private 
trustees  by  general  rule  which  proceeds,  not  on  the 
ground  of  fraud,  but  because  of  public  policy.  ^^No 
fraud  may  exist  in  fact;  no  fraud  is  presumed  in  law; 
but  public  propriety  would  be  outraged  if  such  acts 
were  permitted,  and  hence  their  prohibition'':  Bisp- 
ham's  Eq.,  7th  Ed.,  sec.  94.  The  same  principles  are  ap- 
plicable to  many  practices  of  public  officials,  and  un- 
doubtedly apply  to  such  a  practice  as  that  which  is 
shown  here.  A  case  for  injunction  was  presented  if 
there  was  reasonable  ground  for  apprehending  that  the 
illegal  practice  would  be  continued  if  not  restrained. 
Considering  the  length  of  time  during  which  the  prac- 
tice had  been  pursued,  and  the  fact  that  there  is  no  in- 
tention declared  in  the  answer  or  in  the  testimony  to 
discontinue  it,  we  conclude  that  the  injunction  should 
issue.  Perhaps  the  imposition  of  the  costs  upon  the  de- 
fendants may  have  a  deterrent  effect;  but  there  is  no 
legal  certainty  that  it  will  have  the  same  effect  as  the 
interposition  of  the  power  of  a  court  of  equity  to  restrain 
the  unlawful  practice. 

The  decree  is  reversed,  and  an  injunction  is  awarded 
lis  prayed  for  in  the  bill  to  restrain  the  remaining  di- 
rectors from  repeating  or  continuing  the  practice  men- 
tioned in  the  learned  judge's  third  finding  of  fact  It  is 
further  ordered  that  the  costs  in  the  court  below  and 
here  be  paid  by  the  individual  defendants. 
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Ck>lt  V.  Diffenbach,  Appellant. 

C^niracts^^erforfnance — Parol  evidence — Affidavit  of  defenee. 

In  an  action  to  recover  the  price  of  certain  machinery  delivered 
f.  o.  b.  cars  at  New  York  in  accordance  with  a  written  agreementy 
an  affidavit  of  defense  is  sufficient  which  avers  that  defendant  was 
induced  to  sign  the  written  contract  by  an  agreement  on  the  part 
of  the  plaintiff's  agent  to  have  the  machinery  set  up  on  the  defend- 
ant's premises  and  put  in  satisfactory  order  before  the  price  should 
be  demanded,  and  further  avers  such  facts  as  would  warrant  the 
inference  that  plaintiff's  agent  intending  to  deceive  and  defraud 
had  designedly  omitted  from  the  written  contract  the  portion  of  the 
agreement  relating  to  the  setting  up  of  the  machinexy,  and  then 
induced  the  defendant  who  relied  on  die  agent  reading  the  con- 
tract to  him,  to  believe  the  written  contract  exhibited  the  true 
agreement. 

Argued  November  10, 1914.  Appeal,  No.  12,  October 
T.,  1914,  by  defendant,  from  order  of  C.  P.  Lancaster  Co., 
January  T.,  1913,  No.  36,  making  absolute  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense  in  case 
of  J.  B.  Colt  &  Co.  V.  Abraham  Diffenbach.  Before 
BiGB,  P.  J.,  Orlady,  Hbad  and  Kbphart,  J  J.    Reversed; 

Assumpsit  for  goods  sold  and  delivered.  Before  Lan- 
Dis,  P.  J. 

The  material  portions  of  the  affidavit  of  defense  are 
set  forth  in  the  affidavit  of  defense. 

Error  assigned  was  order  making  absolute  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of  defense. 

B.  F.  Davis,  for  appellant. — ^Where  at  the  execution 
of  a  writing  a  stipulation  has  been  entered  into,  a  con- 
dition annexed,  or  a  promise  made  by  word  of  mouth, 
upon  the  faith  of  which  the  writing  has  been  executed, 
parol  evidence  is  admissible,  although  it  may  vary  and 
materially  change  the  terms  of  the  contract    Greena- 
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wait  V.  Eohne,  85  Pa.  369 ;  Bown  v.  Morange  to  use,  108 
Pa.  69;  Keller  v.  Cohen,  217  Pa.  522;  Alexander  v. 
Bighter,  240  Pa.  22;  Smith,  Kline  &  French  v.  Smith, 
166  Pa.  563;  Schultheis  y.  Sellers,  223  Pa.  513;  Singer 
Mfg.  Co.  y.  Christian,  211  Pa.  534;  Keough  y.  Leslie,  92 
Pa.  424;  Clinch  Valley  Coal  &  Iron  Co.  y.  Willing,  180 
Pa.  165;  Wheatiey  y.  Niedich,  24  Pa.  Superior  Ct.  198; 
American  Harrow  Co.  y.  Swoope,  16  Pa.  Superior  Ct 
451 ;  Singerly  y.  Thayer,  108  Pa.  291. 

L.  R.  Oeisenherger,  of  Oeisenherger  d  Rosenthal,  for 
appellee. — The  appellant  could  not  both  hold  the  goods 
and  refuse  to  pay  for  them :  Dailey  y.  Green,  16  Pa.  118; 
Spiegelberg  y.  Karr,  24  Pa.  Superior  Ct  339. 

Opinion  by  Head,  J.,  July  21, 1916: 

The  plaintiff  declares  upon  a  written  contract,  a  copy 
of  which  he  attaches  to  his  statement.  The  substance 
of  the  contract  was  that  the  plaintiff  had  agreed  to  sell 
and  deliyer,  f .  o.  b.  cars  at  New  York,  certain  machinery 
for  which  the  defendant  agreed  to  pay  the  price  sued 
for.  There  being  an  ayerment  of  complete  performance 
by  the  plaintiff  and  refusal  to  pay  by  the  defendant,  a 
prima  facie  case  was  made  out.  The  defendant  filed 
an  affldayit  in  which  he  ayerred,  in  substance,  that  the 
written  order  was  prepared  by  an  agent  or  salesman  of 
the  plaintiff;  that  the  agreement  was  made  in  the  eye* 
ning  after  dark  and  the  printed  matter  therein  was  in 
fine  type ;  that  in  order  to  induce  the  defendant  to  sign 
the  order,  the  plaintiff's  agent  agreed  to  haye  the  ma- 
chinery duly  set  up  on  the  defendant's  premises  and  put 
in  satisfactory  working  order  before  the  price  should 
be  demanded.  He  further  ayers  that  the  machinery, 
properly  crated  or  boxed,  arriyed  at  his  railroad  station ; 
that  he  paid  the  freight  thereon  and  hauled  the  box  or 
boxes  to  his  home.  He  thereupon  notified  the  plaintiff 
to  come  and  set  up  the  machinery,  as  the  agent  had 
agreed  would  be  done,  but  the  plaintiff  wholly  refused 
Vol.  lx— 13 
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to  perform  such  parol  agreement  or  to  accqfri;  the  defend- 
ant's offer  to  return  the  goods.  Still  farther  the  affi- 
davit avers  that  the  agreement  the  plaintiff  was  to  in- 
stall and  set  up  the  machinery  in  suit  was  to  be  incor- 
porated in  the  written  instmment  or  agreement  and  the 
agent  represented  to  him  this  had  been  done.  He  finally 
avdrs  the  agent  read  a  portion  of  the  agreement  to  him 
and  he  accepted  the  statement  of  its  contents  as  correct. 

Notwithstanding  this  affidavit,  the  learned  court  be- 
low made  absolute  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense.  In  so  doing  we  think  he 
fell  into  errcHT.  The  inducing  parol  a^'eement  averred 
by  the  defendant  is  not  necessarily  contradictory  of 
anything  affirmed  in  the  written  contract.  It  is  true 
the  latter  states  the  machinery  was  to  be  delivered  f .  o. 
b.  cars  New  York.  Let  us  concede  that  as  a  result  of 
this  the  title  passed  to  the  defendant  upon  such  ddivery 
at  New  Yoi^.  It  became  his  duty  then  to  pay  the  cost 
of  transportation,  which  he  did.  Had  the  goods  been 
lost  or  destroyed  in  transit,  the  loss  would  have  been  that 
of  the  defendant.  But  it  is  not  necessarily  destructive 
of  such  averment  in  the  agreement  that  the  plaintiff's 
agait  stipulated  that,  upon  the  arrival  of  the  machinery, 
it  would  be  s^  up  and  put  in  operation  by  the  plaintiff. 
Olearly  enough,  if  such  parol  agre^neat  were  actually 
made  by  the  plaintiff's  agent,  and  if  by  reason  of  such 
coveimnt,  the  plaintiff  secured  a  valuable  contract  which 
it  otherwise  could  not  have  obtained,  it  would  be  a  fraud 
upon  the  defendant  if  the  plaintiff  were  permitted  to 
retain  the  fruit  of  the  contract  thus  secured  and  then 
allowed  to  violate  the  stipulation  which  secured  it. 

But  the  averments  of  the  affidavit,  the  substance  of 
which  we  have  stated,  go  much  tardier.  They  would 
fUrly  support  the  admission  of  evidence  which,  if  be- 
lieved by  the  jury,  would  warrant  the  inference  that  the 
plldntiff's  agent,  intending  to  deceive  and  defraud,  had 
designedly  omitted  from  the  written  contract  a  material 
portion  of  the  agreement  and  then  induced  the  defend- 
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ant,  who  relied  on  his  reading,  to  believe  the  written  con- 
tract exhibited  the  true  agreement. 

Under  such  circumstances  we  cannot  agree  that  th6 
plaintiff  was  entitled  to  a  summary  judgment.  If  an* 
thority  be  needed  to  support  this  conclusion,  it  may  be 
found  in  the  vety  hurt  utterance  of  the  Bujoieme  Court 
on  the  subject,  namely,  Potter  y.  Orimm,  248  Pa.  440, 
wherein  many  recent  decisions  are  reviewed. 

The  judgment  is  reversed  and  a  pr()cedendo  awarded. 


Bnekwalter,  Appellants,  v.  Lancaster  and  Lititz 
Turnpike  Bead  Go. 

Tumpihe  coihfpamm-^ireet  mdvoy— ^eciipcm^  «/  road  hy 
raUwaif — LidbUUy  to  landowner$. 

Where  a  street  railway  company  organiised  under  the  General 
Street  Bailway  Act  of  11^  14, 1889,  P.  L.  211,  locates  its  ri^^  of 
way  oyer  a  turnpike  road  in  pursuance  of  the  power  conferred  upon 
it  by  die  act  and  without  the  consent  of  the  turnpike  company,  and 
as  a  part  of  the  compensation  to  be  paid  for  the  use  of  the  road 
agrees  to  keep  in  pr<^>er  repair  the  entire  road^ray  of  tiie  turnpike 
company,  and  to  assume  the  repponsibilitiee  of  the  latter  in  rela* 
tion  thereto,  the  turnpike  company  thereafter,  cannot  be  held  liable 
for  damages  to  abutting  property  because  pipes  or  culverts  laid  by 
the  railway  company  were  not  provided  of  sufficient  size  to  carry 
ofF  water  from  the  abutting  land  across  or  under  the  roadbed.  The 
railway  eone^Moy  wS  be  akme  liable  lor  sneh  damages. 

Ai^pied  Kof  enibw  10^  1914.  Appeal,  No.  21,  October 
T.y  1914,  bjr  ^aintlflb,  from  judgment  of  G.  P.  Lancaster 
Co.,  September  T.,  1912,  No.  7,  on  verdict  for  defendants 
in  case  of  Daniel  Buckwalter  and  H.  S.  Over  y.  The 
President  and  Managers  of  the  Lancaster  and  Lititz 
Turnpike  Road  C6mpatiy.  Before  Bigb,  P.  J«,  Omjjyty 
Bmax>  and  Esphabt,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  injuries  to  land.  Be- 
fore Landis,  p.  J. 
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At  the  trial  the  court  gave  binding  instructions  for  der 
fendant. 

Verdict  and  judgment  for  defendant.    Plaintiffs  ap- 


Error  assigned  was  in  giving  binding  instructions  for 
defendant. 

B.  F.  Davis,  for  appellant,  cited:  Lancaster  Ave.  Im- 
proyement  Co.  v.  Bhoads,  116  Pa.  377;  Penna.,  Etc., 
Canal  Co.  v.  Graham,  63  Pa.  290;  Chestnut  Hill,  Etc., 
Turnpike  Road  Co.  v.  Piper,  77  Pa.  432. 

8.  R.  Zimmerman,  with  him  W.  U.  Hensel,  for  appel- 
lee, cited:  Pinkerton  v.  Penna.  Traction  Co.,  193  Pa. 
231;  Minnich  y.  Lancaster,  Etc.,  Electric  By.  Co.,  203 
Pa.  632. 

Opinion  by  Head,  J.,  July  21, 1915: 

The  plaintiffs'  declaration  sounds  in  tort  The  injury 
complained  of  was  damage  to  a  tobacco  crop  on  the 
lands  of  the  plaintiffs  which  was  partially  destroyed  by 
water  in  the  summer  of  1911.  The  responsible  cause 
of  the  injury  is  alleged  to  have  been  a  failure  on  the  part 
of  the  defendant  turnpike  company  to  provide  pipes  or 
culverts  of  sufBcient  size  to  promptly  carry  off  the  water, 
from  the  land  of  the  plaintiffs,  across  or  under  the  road- 
bed. 

It  appears  from  the  evidence  that  the  plaintiflkP  land 
lies  below  the  surface  of  the  turnpike,  even  as  it  was  be- 
fore the  construction  of  the  street  railway  hereafter  to 
be  referred  to.  The  tract  of  land  so  situate  further  ap- 
pears to  have  been  naturally  subjected  to  the  surplus 
rainfall  of  a  watershed  comprising  about  400  acres. 
The  nature  of  the  obligation  on  the  part  of  the  turnpike 
company,  if  any  such  obligation  existed,  to  provide  a 
vent  for  such  surplus  water  does  not  appear^  but  the 
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record  indicates  that  the  case  was  tried  as  if  some  such 
obligation  at  one  time  existed. 

The  Lancaster  &  Lititz  Electric  Railway  Company  was 
a  corporation  organised  nnder  the  General  Street  Rail- 
way Act  of  May  14,  1889.  Section  17  of  that  act  de- 
clares, ^Any  passenger  railway  company  incorporated 

nnder  this  act  shall  have  power to  ascertain  and 

define  such  route  as  they  may  deem  expedient,  over, 

upon  and  along  any  turnpike ,  and  thereupon 

to  lay  down,  construct  and  establish  a  track  or 

tracks  for  its  use  in  the  transaction  of  its  business 

Provided,  That  before  such  passenger  railway  company 
shall  enter  upon  and  use  any  such  turnpike  in  the  lay- 
ing of  tracks  and  the  use  of  the  same,  it  shall  make 
compensation  to  the  owner  or  owners  thereof  for  such 
occupation  and  use  in  the  mode  provided  in  section  14 
hereof  The  section  last  named  clearly  authorizes  the 
turnpike  company  and  the  street  railway  company  to 
agree,  if  possible,  on  the  compensation  to  be  paid  by  the 
railway  company,  and  only  in  case  of  a  failure  to  so 
agree  is  the  Court  of  Common  Pleas  authorized  to  ap- 
point viewers  to  fix  and  determine  the  compensation. 

The  undisputed  evidence  in  the  case  before,  us  is  that 
the  railway  company,  in  the  exercise  of  its  statutory 
right,  fixed  its  route  along  and  upon  the  turnpike  of  the 
present  defendant  company.  Thereafter  the  two  com- 
panies, in  the  further  exercise  of  the  right  and  power 
conferred  upon  each  of  them  by  the  statute,  underto<^ 
to  agree  and  did  agree  upon  the  nature  of  the  compen- 
sation to  be  paid  by  the  street  railway  company.  That 
agreement  was  reduced  to  writing  in  August,  1894,  and 
constitutes  what  is  called  the  lease  in  the  present  case 
The  railway  company  duly  entered  upon  the  turnpike 
and  constructed  its  tracks  theron,  and  either  that  com- 
pany or  its  lawful  successor  has  since  been  operating 
the  same.  As  a  part  of  the  compensation  to  be  paid  by 
the  railway  company,  it  undertook  to  keep  in  proper  re- 
pair the  entire  roadway  of  the  turnpike  company  and  to 
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aflsmae  the  respoBsibilities  of  the  latter  in  relatkm  there- 
to. 

Tlie  testimony  discloBes  that  in  the  years  gooe  by  a 
nomber  of  surface  water  breadis  had  been  cimstmeted 
along  the  hi^way  to  gather  and  discharge  the  water 
flowing  thereon^  but  that  some  years  before  the  injury 
here  complained  of  some  autimioMle  assoefation  had 
succeeded  in  Compelling''  the  removal  of  these  water 
breaks.  The  nature  of  tiiat  e<»npuIidon  the  record  does 
not  disclose. 

By  various  proceedtngs^  not  necessary  to  be  here  de- 
tailed,  the  property  rights  and  franchises  of  the  Lan- 
caster &  Litits  Electric  Hallway  Company  became  vested 
in  the  Conestoga  Traction  Company  as  long  ago  as  the 
year  1900,  and  that  company  from  that  time  to  the  pres- 
ent has  been  exercising  the  rights  and  discharging  the 
obUgations  which  had  their  origin  in  the  agreement  of 
1894  already  referred  to. 

At  different  dates  prior  to  the  injury  here  complained 
of,  the  railway  company  had  provided  first  a  twelve- 
indi  pipe  and  later  an  additional  eighteen-inch  pipe  at 
or  about  the  point  necessary  to  relieve  the  land  of  the 
plaintiffii  from  surplus  flood  water.  As  already  stated, 
the  plaintiffs  allege  that  these  pipes  were  insufBeient 
in  size,  and  farther  that  they  were  suffered  to  become 
clogged  and  obstructed.  To  recover  the  damages  sus- 
tained they  brought  this  action,  not  against  the  traction 
company,  which  owned  and  operated  the  street  railway 
along  the  turnpike,  and  which  under  the  agreement  or 
lease  referred  to  had  charge  of  the  entire  turnpike  road, 
but  against  the  turnpike  company  which,  since  1894,  has 
elxercised  no  control  as  to  the  manner  in  which  the  rail- 
way company  should  perform  its  obligation  to  keep  the 
roadbed  in  repair  and  discharge  such  responsibilities  in- 
cidental thereto  as  might  otherwise  rest  upon  the  turn- 
pike company.  This  state  of  facts  having  been  made  to 
appear  by  the  uncontradicted  evidence,  the  learned  trial 


Digitized  by 


Google 


BUCKWALTEB,  AppeUants,  v.  L.  k  h.  TPK.  EOAD  CO.  Id^ 
195,  (1916).]  Opinion  of  tke  Oouvt. 

jodge  directed  a  Tardkt  in  favor  of  the  turnpike  com- 
pmy  and  the  ^aintifh  appeal. 

The  c<mtention  urged  iip<»  xm  by  the  able  covnael  tos 
the  appeUants  may  be  briefly  stated  in  the  following  quo- 
tation from  the  caae  of  Lancaster  Ave.  Improvement 
Company  v.  Rhoada,  116  Pa.  377 :  **When  certain  powers 
and  prirQeges  have  been  specially  conferred  by  the  pub- 
lic upon  an  indiridnal  or  corporation  for  private  emolu- 
ment, in  consideration  of  which  certain  duties  aftecting 
the  public  health  or  the  safety  of  public  travel  have  been 
expressly  assumed,  the  individual  in  receipt  of  the 
emoluments  cannot  be  relieved  of  liability  by  committing 
the  performance  of  these  duties  to  another."  Ccmced- 
ing,  as  we  must,  the  soundness  of  the  general  proposition 
stated,  it  does  not  establish  the  liability  of  the  defend- 
ant in  the  present  case.  As  we  have  already  indicated, 
the  plaintiffs'  evidence  does  not  disclose  that,  by  reason 
of  the  grant  of  a  turnpike  franchise,  the  defendant 
company  became  saddled  with  the  obligation  to  <  supply 
a  vent  to  relieve  the  land  of  the  plaintiffs  of  the  surplus 
water  that  f^  or  flowed  ui>on  it  by  reason  of  its  natural 
location.  But  assuming  there  was  such  obUgaticm,  the 
facts  here  existing  carry  the  present  case  outside  the 
lines  of  the  general  princii^e  referred  to  for  this  reason : 
In  the  case  cited,  as  the  language  we  have  quoted  shows, 
the  court  was  dealing  with  a  situation  where  the  cor- 
poration, by  its  own  voluntary  act  and  without  any 
legal  right,  undertook,  by  its  own  contract,  to  relieve 
itself  of  obligations  imposed  upon  it  by  law.  To  apply 
that  doctrine  to  the  present  case  would  be  to  exclude 
wholly  from  our  consideration  the  situation  resulting 
from  the  Act  of  1889.  The  street  railway  company  was 
lawfully  incorporated  and  was  given  the  statutory  right 
to  locate  and  construct  its  tracks  upon  the  turnpike 
of  the  defendant  company  without  the  consent  and 
against  the  will  of  that  company.  In  making  its  loca- 
timi  it  was  authorized  by  the  legislative  win  to  constnict 
its  lines  for  its  own  advantage.    Having  fixed  its  loca- 
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tion  upon  the  turnpike  of  the  defendant  company^  the 
law  then  authorized  both  parties  to  agree  if  possible  on 
the  compensation  that  should  follow  such  location  of  the 
railway  and  its  subsequent  use.  But  the  appellant 
urges  that  although  this  be  true,  the  turnpike  company 
could  not,  as  a  part  of  such  compensation,  impose  upon 
the  railway  company  the  obligation  to  take  care  of  any 
more  of  the  turnpike  road  than  the  portion  covered  by 
its  own  tracks,  and  that  the  attempt  to  do  so  was  an  act 
ultra  vires. 

The  answer  to  this  argument  is  twofold.  It  is  not 
by  any  means  clear,  from  the  evidence  before  us,  that 
the  turnpike  company  did  exceed  its  power  or  step  out- 
side the  limits  contemplated  by  the  Act  of  1889  in  mak- 
ing the  agreement  referred  to.  It  is  plain  enough  that 
the  railway  company  would  have  the  right  to  construct 
its  tracks  at  such  grades  and  in  such  manner  as  would 
best  serve  its  own  purposes;  and  an  agreement  between 
the  two  companies  that  it  should  take  care  of  and  be 
responsible  for  any  injuries  resulting  from  the  con- 
struction and  operation  of  its  road  could  hardly  be  ques- 
tioned. This  being  the  result  of  the  provisions  of  the 
act  of  assembly,  it  is  not  easy  to  see  that  the  public 
right  and  convenience  would  not  be  better  subserved 
by  having  the  control  of  the  entire  roadway  and  the 
responsibility  for  its  condition  vested  solely  in  one  of 
the  parties  than  concurrently  in  both.  Such  a  condi- 
tion would  result  in  divided  responsibility  and  lead  to 
much  uncertainty  and  confusion.  If,  however,  it  should 
become  necessary  to  determine  whether  or  not,  in  mak- 
ing the  agreement  aforesaid,  the  turnpike  company  had 
attempted  an  act  in  violation  of  its  charter  obligations, 
we  do  not  think  such  question  could  be  properly  raised 
or  determined  in  this  collateral  action  of  trespass. 

The  evidence  demonstrating  that  the  acts  complained 
of  were  the  acts  of  the  traction  company  and  not  of  the 
turnpike  company,  can  the  latter  be  held  responsible 
for  damages  in  this  action  of  trespass?    We  have  en- 
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deayored  to  show  that  the  railway  company  was  law- 
folly  located  on  the  bed  of  the  turnpike  and  that  such 
location  resulted  from  the  exercise  of  its  own  statutory 
rights  and  was  in  no  sense  the  voluntary  act  of  the  de- 
fendant company.  It  is  also  true  that  the  turnpike 
company  was  authorized  by  the  same  statute  to  enter 
into  an  agreement  fixing  the  nature  and  extent  of  the 
compensation  to  be  paid  by  the  railway  company  for  its 
occupation  and  use  of  the  highway.  Such  compensation 
as  the  railway  company  might  lawfully  give^  the  turn- 
pike company  ought  to  be,  by  force  of  the  statute,  author- 
ized to  receive.  In  Pinkerton  v.  Penna.  Traction  Co., 
193  Pfi.  229,  Mr.  Justice  Mitchbll  said:  ''Nor  is  there 
any  wei^t  in  the  objection  that  the  passenger  railway 
had  no  power  to  lease  its  road.  The  power  to  take  a 
lease  is  expressly  given  to  the  motor  companies,  and  the 
corresponding  power  in  the  passenger  railway  companies 
as  owners  to  give  a  lease  is  necessarily  implied.  With- 
out it  the  grant  in  the  act  would  be  nugatory."  Later 
on  in  the  same  opinion  the  learned  justice  says:  ^'The 
last  point  made  by  appellant  is  that  even  if  the  Penn- 
sylvania Traction  Company  was  incorporated  the  lease 
to  it  by  the  Columbia  and  Donegal  Railway  did  not 
exonerate  the  latter  from  liability.  But  such  a  proposi- 
tion is  contrary  to  all  the  established  rules  of  law  in 
regard  to  lessor  or  lessee.  The  latter  steps  into  the 
place  of  the  former,  is  substituted  for  him,  and  assumes 
all  subsequent  liabilities  incurred  in  the  operation  of 
the  property  leased.''  If  then  the  railway  company  was 
authorized  by  law  to  enter  upon  and  take  over  the  con- 
trol of  a  considerable  portion  of  the  defendant's  com- 
pany's highway ;  if  it  was  required  by  the  statute  con- 
ferring the  right  to  agree  if  possible  with  the  turnpike 
company  upon  the  compensation  to  be  rendered  for  such 
occupation  and  use,  it  ought  to  necessarily  follow  that 
the  turnpike  company,  on  its  part,  was  fully  authorized 
by  the  same  statute  to  exact  and  receive  compensation, 
of  the  nature  and  to  the  extent  that  would  as  far  as  pos- 
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sible  remuBerate  it  aad  at  the  same  time  conserve  the 
rights  of  the  public  in  the  unoccupied  porticm  of  the 
highway.  So  in  Minnich  y.  Lancaster,  Etc.,  Electric 
Railway  Co.,  203  Pa.  632,  the  plaintiff  sou^t  to  join 
in  one  action  of  tort  a  railway  coii^pany,  .originally 
authorized  to  construct  a  certain  line  of  railway,  a  trac- 
tion company  which  had  succeeded  to  the  ri^ts  of  the 
railway  company,  and  a  construction  company  which 
had  undertaken,  for  the  traction  company,  the  actual 
building  of  the  line  of  railway.  The  acts  complained 
of  by  the  plaintiff  had  been  done  either  by  the  traetiim 
company  or  ita  contractor,  the  constructicm  compatny. 
Nothing  had  been  done  by  the  lessor  railway  company. 
Mr.  Justice  Fbll,  in  his  opinion,  said:  ^'The  learned 
judge  was  of  opinion,  and  we  think  rightly,  that  noth- 
ing had  been  riiown  to  make  the  railway  company  re^ 
sponsible.  It  had  lawfully  procured  and  lawfully  leased 
its  franchises,  and  it  was  not  liable  for  the  feUftre  of  its 
lessee  to  obtain  the  consent  of  the  plakitiff  to  the  loca- 
tion of  the  road  in  front  of  his  farms.^ 

Applying  the  reascming  of  the  cases  just  cited  to  the 
f^cts  as  they  appear  in  this  record,  we  are  of  opinion 
the  plaintiffs'  case  failed  to  show  that  the  defendant 
sued  was  responsible  for  the  acts  or  omissions  causing 
the  damage  complained  of.  The  learned  judge  below 
was  therefore  right  in  directing  a  verdict  for  the  cte- 
fendant  and  the  judgment  entered  thereon  should  not 
be  disturbed. 

Judgment  affirmed. 


Harrington  v.  Hill,  Appellant. 

Negligence — AutomohHee — Operation  of  car  hy  ownef^g  gOf^^ 
Dealet^s  license — Burden  of  proof — Evidence — Case  for  jury* 

In  an  action  to  recover  damages  for  personal  injuries  against 
the  owner  of  an  automobile,  the  case  is  for  the  jury  and  a  verdict 
and  judgment  for  plaintifF  will  be  sustained,  where  the  evidence  for 
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plaintiff  allows  that  at  the  time  of  the  accident  the  ear  was  negli- 
gently  operated  by  the  fifteen  year  old  son  of  the  defendant  who 
had  given  the  boy  permission  to  take  out  a  party  of  friends,  that 
the  owner  was  a  dealer  and  agent  for  the  sale  of  cars  of  the  same 
kind  as  the  car  whidi  caused  the  accident,  that  he  had  a  dealer's 
license  which  restricted  the  running  of  the  car  by  licensed  driyers 
only  and  for  the  purpose  of  demonstnrtion  or  remoral  of  the  cars 
for  sale,  that  the  son  had  no  license,  and  was  not  qualified  by  rea- 
son of  his  youth  to  secure  one,  and  that  the  plaintiff  in  no  way  con- 
tributed to  the  accident. 

Argued  November  17, 1914.  Appeal,  No.  228,  October 
T.,  Iftl3,  by  defendant,  from  judgment  of  C.  P.  Bradford 
Co.,  December  T.,  1911,  No.  39,  on  verdict  for  plaintiff 
in  caae  of  Corjl  Herrington  y.  George  B.  Hill.  Before 
Bice,  P.  J.,  Orlady,  Hbab^  Ebphart  and  Trbxler,  JJ. 
Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Maxvc^bll,  P.  J. 

The  facts  of  the  case  are  stated  in  the  opinion  of  the 
Superior  Court. 

When  John  A.  Hill  was  on  the  stand  he  was  asked  thia 
question : 

Q.  <iFohn,  you  are  the  son  of  the  defendant,  George  B. 
Hill?    A.  Yes,  sir. 

Q.  What  is  your  age?    A.  I  will  be  17  this  month. 

Q.  In  the  montb  of  August,  1911,  John,  did  you  have 
a  driver's  license,  or  any  sort  of  a  license  from  the  high- 
way department  in  the  State  of  Pennsylvania,  author- 
izing you  to  operate  a  motor  vehicle? 

Mr.  Mercur,  counsel  for  defendant :  Objected  to,  as  ir- 
irelevant,  immaterial  and  incompetent  to  the  issue  in  this 
case. 

The  Court :  The  objection  overruled,  and  the  evidence 
admitted.  An  exception  is  noted  for  defendant^  and  a 
bill  sealed.     (3) 

Witne»i :  A.  No,  sir. 

John  A.  HUl,  under  direct  examination,  called  by 
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plaintiff^  testified  that  he  was  driying  his  father's  auto- 
mobile in  the  evening  and  had  a  collision  with  the  wagon 
driven  by  Mr.  Bull  in  which  the  plaintiff  was  riding. 

On  cross-examination  the  following  offer  and  ruling 
occurred : 

Q.  Had  you  considerable  experience  in  driving  auto- 
mobiles previous  to  the  22d  of  August,  1911? 

Mr.  Culvert,  counsel  for  plaintiff:  Objected  to,  as  ir- 
relevant and  immaterial,  and  not  cross-examination. 

Mr.  Mercur,  counsel  for  defendant :  I  propose  to  show 
by  the  witness,  he  had  run  this  same  car  a  number  of 
times  before,  but  in  the  presence  of  his  father,  and  also 
in  his  father's  absence,  and  I  propose  to  follow  it  by 
showing  the  night  of  the  accident,  his  father  gave  him 
permission  to  take  the  car  and  take  a  short  ride  and  take 
some  companions  and  friends.  I  propose  to  show  he 
was  not  about  his  father's  business  at  that  time — ^and  as 
to  who  his  companions  were. 

Mr.  Culvert,  counsel  for  plaintiff:  That  will  be  com- 
petent when  it  comes  to  the  defense. 

The  Court :  I  think  this  is  not  cross-examination,  and 
will  sustain  the  objection.  An  exception  is  noted  for 
plaintiff  and  a  bill  sealed.     (4) 

Verdict  and  judgment  for  plaintiff  for  |1,500.  De- 
fendant appealed. 

Errors  assigned  were  (1)  refusal  of  binding  instruc- 
tions for  defendant ;  (2)  refusal  of  motion  to  enter  judg- 
ment for  defendant  n.  o.  v.;  (3,  4)  rulings  on  evidence 
quoting  the  bill  of  exceptions. 

J.  Roy  Lilley,  with  him  William  P.  Wilson  and  Mial 
E.  Lilley,  for  appellant. — The  law  of  Pennsylvania  as  to 
the  responsibility  of  a  father  for  the  negligence  of  his 
son  under  circumstances  similar  to  those  of  the  case  at 
bar,  was  settled  by  the  case  of  Bard  &  Wenrich  v.  Yohn, 
26  Pa.  482.  See  also  Towanda  Coal  Co.  v.  Heeman,  86 
Pa.  418;  Lotz  v.  Hanlon,  217  Pa.  339;  Curran  v.  Lorch, 
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243  Pa.  247;  Conestoga  Traction  Co.  y.  Haldy,  22  Dist 
B.  124;  Teager  v.  Winton  Motor  Carriage  Co.,  53  Pa. 
Superior  Ct.  202. 

Charles  M.  Culver,  with  him  David  E.  Kaufman,  for 
appellee. — ^The  case  was  for  the  jury :  Haring  y.  Connell, 

244  Pa.  439;  Parker  y.  Matheson  Motor  Car  Co.,  241 
Pa.  461 ;  Moon  y .  Matthews,  227  Pa.  488. 

Opinion  by  Hbad,  J.,  July  21, 1916 : 

If  at  the  conclusion  of  the  trial  there  was  any  question 
of  fact  to  be  submitted  to  the  jury,  no  complaint  can 
justly  be  made  of  the  manner  of  the  submission  and  no 
assignment  of  error  makes  any  such  complaint.  The 
able  counsel  for  appellant  sought  a  binding  direction  in 
his  fayor  in  the  court  below  and  thereafter  urged  upon 
that  court  and  this  court  the  entry  of  a  judgment  for 
the  defendant  notwithstanding  the  yerdict.  If  it  can  be 
shown  that  the  learned  trial  judge  could  not  haye  giyen 
such  binding  direction  without  committing  error,  then 
there  is  but  little  in  this  appeal  that  requires  discussion. 

There  is  practically  no  dispute  as  to  the  facts  that  the 
plaintiff,  while  driying  along  the  public  highway,  was 
seriously  injured  by  a  collision  with  an  automobile 
owned  by  the  defendant.  Further,  that  such  injury 
was  not  caused  by  any  negligent  act  or  omission  of  her 
own  but  resulted  entirely  fh>m  the  negligent  manner 
in  which  the  automobile  was  being  operated.  The  de- 
fendant, the  owner  of  the  car,  was  neither  driying  it 
nor  riding  in  it  at  the  time  of  the  collision,  but  it  was 
then  being  operated  by  his  fifteen-year-old  son.  His 
contention  in  a  word  is,  that  the  burden  was  upon  the 
plaintiff,  under  such  circumstances,  to  afflrmatiyely 
proye  that  the  car  was  then  being  operated  either  by 
the  direction  of  the  owner  or  in  the  furtherance  of  his 
business,  and  that  the  plaintiff's  eyidence  failed  in  this 
respect.  In  the  ordinary  case,  where  the  owner  of  a  car 
duly  registered  had  hired  or  loaned  it  to  another  person. 
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he  would  not  be  responsible  for  the  negligent  act  of  the 
latter  unless  the  plaintiff  snciceeded  in  discharging  the 
burden  of  proof  just  referred  to. 

It  appears^  in  the  present  case^  that  the  defendant  was 
not  only  the  owner  of  the  car  in  questibn  but  was  the 
agent  for  the  sale  of  cars  of  that  kind  and  operated  this 
car  under  what  is  known  as  a  dealer's  license.  Such  li- 
censes are  issued  in  proper  cases  at  a  rate  very  much 
less  than  that  paid  by  the  owner  of  a  car  who  desires 
to  devote  it  to  general  use.  The  statute  prevides  that 
such  limited  licenses  shall  be  granted  only  upon  the 
written  application  of  the  person  desiring  it  setting  fbrth 
the  necessary  fticts,  and  such  application  must  be  veri- 
fied by  the  oath  or  affirmation  of  the  i^plicant  The 
statute  further  provides:  ^^uch  cars  shall  be  operated 
by  licensed  drivers  only.  A  dealer's  tag,  issued  under 
the  provisions  of  this  section,  shall  not  be  used  for  any 
other  purpose  than  testing  or  d^nonstrating  the  vdiicle 
to  a  proqiective  purchaser,  or  in  removing  the  same  from 
place  to  place  f <m*  the  purpose  of  sale :"  Section  7  of  the 
Act  of  April  21, 1911. 

We  are  not  required  to  undertake  to  show,  ttom  the 
Implication  of  sound  principles  of  reasoning,  that  under 
such  circumstances  and  in  the  absence  of  proof  to  the 
contrary,  a  jury  would  be  warranted  in  drawing  the 
inference  that  a  car  operated  under  such  a  license  was 
presumptively  being  operated  within  the  lawful  limits 
of  the  license.  That  question  has  recently  been  dis- 
posed of  by  the  Supreme  Court.  In  Haring  v.  Connell, 
244  Pa.  489,  Mr.  Justice  Brown,  in  delivering  the  opin- 
ion of  the  court,  said:  ^^The  only  evidence  whkh  ap- 
pelant offered  to  riiow  that  appellees  were  operating 
the  automobile  was  the  number  of  the  lieense  tag  upon 
it  This  tag  represented  a  license  which  had  been  issued 
to  them.''  After  pointing  out  that  the  license  indicated 
by  the  tag  was  a  special  limited  license  known  as  a 
^'dealer's  license";  the  statutory  provisions  declaring 
how  such  a  license  may  be  obtained;  the  prohlbitioB 
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of  the  n8e  of  a  car  q^erated  under  socli  license  eifcept 
for  certain  designated  pnrposes,  the  opinion  continues: 
^^One  of  these  (dealer's  tags)  was  on  the  car  which  ran 
into  the  anpeUant,  and,  as  it  was  issued  upon  the  ex- 
press condition  stated,  the  presumption  is  that  the  ap- 
pellees had  complied  with  the  act  of  assembly  and  that 
the  tag  was  ea  a  car  operated  by  them,  or  by  some  one 
for  them,  lor  the  purpose  of  demonstrating  it  to  a  pros- 
pective purchaser  or  in  taking  it  to  some  plaoe  for  the 
purpose  of  sale.  The  tag  was,  ti&erefore,  prima  facie 
evidence  that,  at  the  time  of  the  collision,  the  appellees, 
or  some  one  acting  under  their  authority,  were  (grating 
t&e  car,  and  the  burden  was  shifted  to  them  of  showfaig 
that  it  was  not  so  operated.'' 

When  therefore  the  plaintiff  in  the  present  ease  had 
riiown,  by  proof,  the  injury  die  had  sustained  and  that 
such  injury  resulted  from  a  collision  with  a  car  owned 
by  the  defendant  which  carried  a  dealer's  license  tag 
and  that  such  collision  resulted  solely  from  the  negli- 
gent operation  of  the  car,  she  had  made  out  a  prima 
fkde  case  against  tiiis  defendant  If  t&en  there  had 
been  no  coontervailing  evidence  ofl^^  by  the  defendant 
to  overcome  the  presumption,  the  plaintiff's  case  must 
have  been  submitted  to  the  jury  for  their  determination 
of  the  cause  of  the  injury  and  the  extent  of  the  dam- 
ages that  would  compensate  it  The  defendant  of  course 
did  offer  evidence  for  the  purpose  of  overcoming  such 
presumption,  but  it  was  all  in  parol,  and  the  credibility 
of  the  witnesses,  interested  as  tdiey  were,  was  necessarily 
a  question  for  the  consideration  of  the  jury. 

But  the  plaintiff  had  something  more  than  the  pre^ 
sumpdon  already  referred  to  upon  which  her  claim  mi|^t 
rest.  The  defendant  himself  testified  as  follows:  ^Q. 
Mr.  Hill,  explain  what  you  meant  by  the  word  demon- 
strating?  A.  Well  to  demonstrate  is  to  explain  and 
diow  the  operation  of  the  HutomobUe,  ability  to  go  fast 
or  slow  or  climb  hills,  etc."  At  another  place  in  his  tes- 
timony we  find  the  following:  ^Q.  Mr.  Hill,  when  you 
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furnished  the  automobile  that  evening  or  permitted  your 
80U  John  to  take  it,  to  take  the  young  people  with  him, 
you  furnished  him  and  permitted  him  to  take  the  auto- 
mobile from  the  instincts  of  a  father,  did  you  not,  for  his 
pleasure?  A.  Yes,  sir,  I  considered  that  the  car  all  the 
time  was  a  demonstration  wherever  it  was  seen.  Q. 
You  considered  it  that?  A.  All  the  time  yes,  the  more  it 
was  on  the  street,  the  better  it  was  for  me.''  It  is 
true  in  other  portions  of  his  testimony  he  declares  the 
car  was  not  being  demonstrated  at  the  time  of  the  in- 
jury, and  although  he  had  permitted  his  son  to  take  it 
to  drive  a  party  of  his  friends  to  a  given  place  from 
which,  he  was  to  return,  the  boy  went  outside  the  per- 
mission given  and  drove  to  another  place,  and  it  was 
whilst  so  driving  the  car  the  injury  occurred.  But  it 
does  not  follow,  under  testimony  of  that  kind,  the  jury 
was  obliged  to  take  one  portion  of  the  defendant's  testi- 
mony rather  than  another.  It  clearly  became  a  ques- 
tion for  their  determination  whether  or  not,  according 
to  the  defendant's  conception  of  the  situation,  he  did  not 
consider  he  was  lawfully  using  the  car  even  when  he  per- 
mitted it  to  be  taken  by  his  son  who  was  not  a  licensed 
driver  at  all,  and  who  was  not  qualified  to  secure  a 
driver's  license  under  ordinary  circumstances  because 
of  his  extreme  youth. 

We  are  of  opinion  therefore  that  the  learned  trial 
judge  could  not  have  done  otherwise  than  submit  the 
case  to  the  jury,  and  this  he  did,  as  we  have  already 
said,  in  a  charge  which  gave  to  the  defendant  the  benefit 
of  every  consideration  that  might  rdieve  him  from  lia- 
bility. The  first  and  second  assignments  must  there- 
fore be  overruled.  The  third  and  fourth  assignments 
are  founded  upon  objections  to  certain  questions  pro- 
pounded to  the  son  of  the  defendant  who  was  actually 
driving  the  car.  The  only  purpose  of  these  questions 
was  to  elicit  the  facts  as  to  the  age  of  the  boy  at  the 
time  of  the  collision  and  that  he  had  no  license  of  any 
kind  authorizing  him  to  operate  a  car.    We  cannot  per- 
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ceiTe  how  the  introduction  of  thii  testiaumj  violated 
any  established  rule  of  evidence  or  wrongfully  prej- 
udiced the  case  of  the  defendant.  The  assignments  can- 
not therefore  be  sustained.  On  an  examination  of  the 
whole  record,  we  are  satisfied  the  case  was  correctly  tried 
in  the  court  below  and  the  judgment  entered  on  the  ver- 
dict must  stand. 
Judgment  afirmed. 


Campbell,  Appelant,  v.  Brandywine  Summit 
Kaolin  and  Feldspar  Go. 

Btnd€nee-'^9claraHan9^Be$  ffeatc^-^Prineipai  and  Offeni— 
Negligence. 

In  an  action  hj  a  wife  agamst  a  coigwnatioii  to  iteoiet  damages 
for  injuries  to  her  land  by  fire  alleged  to  have  been  caused  by  the 
negligence  of  the  defendant,  the  husband  of  the  plainti£f  will  not 
be  permitted  to  testify  as  to  declarations  made  by  a  person  alleged 
to  be  defendant's  foreman,  where  the  only  testimony  he  gives  to 
pare  the  way  for  the  admission  of  such  declarations,  was  as  foHows : 
''He  was  a  foreman  and  an  overseer  in  the  absence  of  the  principal 
foreman I  saw  him  working  there.  I  saw  him  standiiig  lodg- 
ing on  the  man  wooing.  I  saw  him  working  sometimes  himself. 
I  saw  him  give  orders  to  the  men,''  and  other  evidence  shows  that 
the  principal  foreman  was  present  and  not  absent  at  the  time. 

In  such  a  case  the  declarations  of  the  alleged  foreman  are  not 
admissible  as  part  of  the  res  gests  whete  it  appears  that  they  were 
not  made  until  diree  hours  after  the  fiie  of  wfaidi  the  plaintifif  com- 
plained had  be^i  discovered,  although  it  was  still  burning,  and 
there  is  no  evidence  to  show  that  the  alleged  foreman  was  present 
when  the  fire  started  or  had  any  first  hand  knowledge  of  its  origin, 
and  the  declarations  sought  to  be  admitted  were  to  the  effect  that 
certain  of  the  defendant's  workmen  had  made  a  fire  to  warm  Aeir 
tools,  ^and  the  wind  carried  it  away  from  diem." 

Argued  November  17, 1914.    Appeal,  No.  26,  OcfaAer 

T.,  1914,  by  plaintiff,  from  judgment  of  C.  P.  Chester 

Co.,  August  T.,  1911,  No.  31,  for  defendant  n.  o.  v.  in 

case  of  Sarah  A.  Campbell  y.  Brandywine  Summit  Eao- 

VOL.  LX — 14 
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lin  and  Feldspar  Company.  Before  BiCB^  P.  J.,  OBLAnY, 
Hbad,  Kephabt  and  Trbxlbb,  J  J.    Affirmed. 

Trespass  to  recover  damages  for  injuries  to  land 
caused  by  a  fire  alleged  to  have  been  negligently  started 
by  defendants  workmen.    Before  Butlbb,  J. 

The  opinion  of  the  Superior  Court  states  the  facts. 
See  also  Campbell  v.  Brandywine  Summit  Kaolin  and 
Feldspar  Company,  52  Pa.  Superior  Ct  511. 

Error  assigned  was  in  ruling  out  the  testimony  of  W. 
Smith  Campbell,  plaintiff's  husband. 

Thomas  W.  Pierce,  with  him  Samuel  D.  Ramsey  and 
Chester  C.  Campbell,  for  appellants.^ — ^The  declarations 
were  admissible:  Coll  v.  Easton  Transit  Co.,  180  Pa. 
618;  Com.  y.  Van  Horn,  188  Pa.  143;  Shafer  v.  Lacock, 
Etc.,  Co.,  168  Pa.  497. 

J.  Frank  E.  Hause,  with  him  J.  Carroll  Hayes  and 
William  M.  Hayes,  for  appellee. — ^The  declarations  were 
not  admissible  in  evidence :  Grim  v.  Bonnell,  78  Pa.  152 ; 
Coll  V.  Easton  Transit  Co.,  180  Pa.  618;  Hanover  E.  E. 
Co.  V.  Coyle,  55  Pa.  396;  Weir  v.  Plymouth  Boro.,  148 
Pa.  566;  Shafer  v.  Lacock,  Etc.,  Co.,  168  Pa.  497;  Trex- 
ler  V.  Baltimore,  Etc.,  E.  E.  Co.,  28  Pa.  Superior  Ct. 
198;  Quiglqr  v.  Adams  Express  Co.,  27  Pa.  Superior  Ct 
116;  Briggs  v.  East  Broad  Top,  Etc.,  E.  E.  Co.,  206  Pa. 
564;  Greed  v.  Manufacturers,  Etc.,  Co.,  238  Pa.  252. 

Opinion  by  Head,  J.,  July  21, 1915 : 

The  opinion  delivered  by  our  Brother  Hendbbson  on 
the  former  appeal  in  this  case — Campbell  v.  Brandywine, 
Etc.,  Co.,  52  Pa.  Superior  Ct.  511 — ^pointed  out  the  in- 
herent weakness  of  the  proof  offered  by  the  plaintiff  to 
establish  the  responsibility  of  the  defendant  for  her  un- 
fortunate  loss.  Because  of  that  weakness  this  court 
reversed  the  judgment  which  had  been  entered  in  favor 
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of  the  plaintiff  after  a  verdict  and  remitted  the  record 
to  the  conrt  below  with  direction  to  enter  judgment  for 
the  defendant    Snch  judgment  was  accordingly  entered* 

In  the  course  of  the  trial  the  learned  judge^  over  the 
objection  of  the  defendant,  had  permitted  the  plaintiff 
to  put  in  evidence  a  declaration  made  by  one  Lewis 
Jones  concerning  the  origin  of  the  fire.  Later  on,  and 
after  further  consideration,  this  testimony  was  stricken 
out  against  the  objection  of  the  plaintiff.  When  the 
case  was  with  us  before,  the  appeal  was  by  the  defend- 
ant, and  of  course  the  correctness  of  the  ruling  by  the 
trial  judge  striking  out  this  testimony  was  not  raised  by 
any  assignment  of  error.  From  the  judgment  entered 
under  our  direction  in  favor  of  the  defendant  the  plain- 
tiff now  appeals  and  assigns  for  error  the  action  of  the 
learned  trial  judge  in  striking  from  the  record  that 
portion  of  the  testimony  of  the  plaintiff's  witness  Camp- 
bell and  other  witnesses  introducing  the  declaration 
made  in  their  hearing  by  the  aforesaid  Lewis  Jones. 

Such  declaration  could  only  be  admissible  on  <me  of 
two  grounds :  ( 1 )  Either  as  an  admission  by  the  defend- 
ant as  to  the  origin  of  the  fire,  or  (2)  as  part  of  the  res 
gestiB. 

1.  The  declaration  referred  to  could  be  admitted  for 
the  first  reason  mentioned  only  after  proof  that  the 
person  making  the  declaration  was  in  a  position  to  bind 
the  defendant  by  what  he  said.  The  testimony  to  pave 
the  way  for  the  admission  of  the  declaration  on  this 
ground  is  scant  and  plainly,  as  we  view  it,  insufBcient. 
The  witness  on  the  stand,  the  husband  of  the  plaintiff, 
who  was  to  testify  to  the  declaration  of  one  who  was 
no  party  to  the  record,  said  of  the  declarant,  Lewis 
Jones:  ^He  was  a  foreman  and  an  overseer  of  the 
works  in  the  absence  of  the  principal  foreman  (Mont- 
gomery).'' But  the  evidence,  so  far  from  showing  that 
Montgomery  was  absent,  tended  to  show  that  he  was 
present  The  witness  further  states:  ^'I  saw  him 
(Jones)  working  there  (at  the  quarries).    I  saw  him 
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standiiig  looking  on  the  men  working.  I  saW  Mm  woik- 
ing  tfCHnetimes  himself.  I  saw  him  giye  orders  to  the 
men."  This  is  the  sum  and  the  substance  of  all  of  the 
evidence  which  would  tend  to  put  the  declarant  Jtmes 
in  the  attitude  of  a  vice-principal/ so  that  his  declara- 
tion or  admission  would  be  that  of  the  company  defend- 
ant If  the  introduction  of  the  declaration  referred  to 
cannot  be  sustained  on  other  grounds^  it  is  manifest  it 
should  not  have  been  receiyed  for  the  reason  that  it  was 
an  admission  by  the  defendant  ol  its  responsibility  fof 
the  starting  of  the  fire. 

2.  Was  it  competent  for  the  witness  on  the  stand  to 
testify  to  the  declaration  of  Jones  on  the  ground  that 
such  declaraticm  was  part  of  the  res  gest»?  The  exact 
lines  within  which  what  would  otherwise  be  hearsay 
may  be  introduced  ai^  part  of  the  res  gestse  in  any  given 
case  cannot  be  easily  or  accurately  defined.  But  it  has 
always  been  true  that  such  declarations^  in  order  to  be 
admitted  as  evidence^  must  be  so  closely  related  in  time 
and  place  to  the  litigated  act  that  they  beccmie  so  to 
q)eak  a  part  of  the  act  itself.  It  is  never  permissible 
to  bitroduce  in  evideiftce^  as  part  of  the  res  gestse^  a 
declaration  of  one  not  a  party  to  the  record  when  fai  es- 
sence and  substance  such  declaration  refers  to  an  al- 
ready past  event.  The  controlling  principle  is  well 
stated  by  President  Judge  Ricb  in  Trexl»  v.  B.  ft  O.  R. 
R.  Co.,  28  Pa.  Superior  Ct.  198.  The  attending  circum- 
stances in  that  case  very  much  resemble  those  presented 
by  this  record.  '*We  are  clear  in  our  convicti<Hi  that  a 
mere  expression  of  opinion  as  to  the  origin  of  the  fire, 
which  was  the  litigated  act,  entertained  by  one  not 
shown  to  have  any  knowledge  or  means  of  knowledge 
upon  the  subject,  and  made  at  a  later  time  and  a  differ- 
etit  place,  although  the  fire  was  still  burning,  cannot 
be  regarded  Us  (me  of  those  undesigned  incidents  of 
the  litigated  act  which  are  admissible  when  illustrative 
of  such  act.  The  circumstances  do  not  raise  the  pre* 
(kumption  that  it  was  a  spontaneous  utterance  of  thought 
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created  I7  or  springing  ont  of  fiie  trtnaoctioh  itself. 
It  is  qnite  as  reasonable  to  presume  that  tke  declarant^s 
<9im(m  was  based  on  what  he  had  been  told,  m  that 
it  was  a  mere  surmise  based  neitlier  on  what  he  had 
seen  nor  on  what  he  had  been.  toM.^^  In  Qnigley  y. 
Adams  Express  Co.,  27  Pa.  Superior  Ct  llfi,  this  eoart, 
iqieaki]^  by  Judge  HBNDBtsoK,  said:  ^It  does  wA  ap- 
pear that  tiie  person  making  the  declaration  was  present 
at  flw  time  the  injury  was  receiyed.  There  was  nothing 
to  attach  to  the  statement  of  the  driver  that  spontaneity 
of  utterance  provcdced  by  the  occurrence  which  wonld 
make  it  admissible  as  part  of  the  res  gest^.^  See  also 
Greed  v.  Manufacturers',  Etc.,  Co.,  288  Pa.  24& 

Now  according  to  the  facts  the  fire  was  diseorered 
bnming  in  the  bmsh  and  weedsr  of  the  defendant^i 
property  close  to  eight  o'clock  in  tile  morning.  When  so 
observed  by  the  witness  who  first  discovered  it,  three 
men  were  engaged  in  an  effort  to  put  it  out,  but  the 
witness  did  not  know  who  they  were.  Owing  to  the 
prevailing  high  wind  the  fire  gathered  headway  and 
spread,  and  more  and  more  people  in  the  vicinity  were 
attracted  by  the  possible  danger  and  united  in  the  effort 
to  extinguish  it.  Some  three  hours  after  the  discovery 
of  the  fire  the  witness,  who  in  the  first  instance  testified 
to  the  declaration  of  Jones,  met  that  person.  By  that 
time,  as  we  have  indicated,  the  fire  was  assuming  menac- 
ing pn^nniions,  and  there  was  doubtless  much  conjec- 
ture and  discussion  among  those  attempting  to  extin- 
guish it  as  to  its  origin*  Under  these  circumstances 
the  witness  met  Jones  and  tiie  following  conversatkm 
occurred:  ^^I  said,  Lewis  do  you  know  how  the  fire  got 
started?  He  said,  ^The  Italians  had  a  fire  out  warming 
their  tools  and  the  wind  carried  it  away  from  them.' " 
It  is  true,  at  the  time  this  declaration  was  made  the  fire 
was  still  burning,  but  the  commonest  observation 
teaches  us  that  where  a  fire  is  started  in  the  wooded  or 
mountainous  sections  of  the  Country,  it  may  bom  for 
days  or  weeks  before  it  is  finally  extinguished.    But 
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it  is  stiU  true  that  the  litigated  fact  itself,  and  not  the 
scope  of  the  consequences  resulting  from  it,  must  fix  the 
boundary  lines  of  the  res  gestae.  Moreover,  neither  in 
the  o£Fered  declaration  itself  nor  elsewhere  in  the  record 
is  it  made  to  appear  that  Jones  was  present  when  the  fire 
started  or  had  any  first  hand  knowledge  of  its  origin. 
He  may  have  been  uttering  a  more  or  less  probable  sur* 
mise  of  his  own  as  to  how  it  started,  or  he  may  have  been 
but  refiecting  and  repeating  what  had  been  told  to  him 
by  others  who  had,  out  of  their  general  knowledge  of 
surrounding  conditions,  reached  the  same  conclusion. 
As  we  view  it,  this  declaration  had  no  probative  value 
and  cannot  be  brought  within  that  exceptional  class  of 
cases  where  the  declarations  of  third  parties  may  be 
testified  to  because  they  are  so  bound  up  with  the  liti- 
gated fkct  as  to  necessarily  be  a  part  of  it 

We  are  satisfied  therefore  the  learned  trial  judge  com- 
mitted no  error  in  striking  out  the  testimony  referred 
to,  and  the  assignments  of  error  must  be  accordin^y 
overruled. 

Judgment  affirmed. 


Haverf ord  Tovmship,  Appellant,  v.  Wilf ong. 

Townships— 'Fir$i  cla$8  townahipa — Care  of  public  health^Aet 
of  April  28, 1899,  P.  L.  106. 

The  commissioners  of  a  township  of  the  first  class  have  no  an* 
thority  under  the  Act  of  April  28, 1899,  P.  L.  106,  or  any  other  act 
to  enact  an  ordinance  making  it  an  offense  for  any  person  or  per- 
sons to  feed  garbage  or  offal  to  animals  within  the  limits  of  the 
township.  Such  a  township  has  no  authority  to  pass  such  an 
ordinance  as  an  inherent  attribute  of  a  municipal  corporation 
under  the  i>olice  i>owers. 

Powers  of  first  class  townships  aie  only  such  as  are  conferred  by 
express  enactment 

Argued  November  18^  1914.  Appeal^  No.  93,  October 
T.,  1914,  by  plaintifF,  from  order  of  Q.  S.  Delaware  Co., 
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March  Sessions,  1913,  102,  quashing  summary  conyic- 
tion  in  case  of  Haverford  Township  v.  David  Wilf ong. 
Before  BiOB,  P.  J.,  Orlady,  Hbad,  Kephabt  and  Tbbx- 
LBB,  J  J.    Affirmed. 

Appeal  from  summary  conviction.  Before  Broom- 
ALL,  J. 

The  case  turned  upon  the  validity  of  the  ordinance 
quoted  in  the  opinion  of  the  Superior  Court 

Error  oMigned  was  the  order  quashing  the  conviction. 

E.  Wallace  Chadtoick  and  William  /.  Schaffer,  for  ap- 
pellant.— ^A  township  of  the  first  class  is  a  municipal 
corporation,  with  legislative  power,  and  as  such  enjoys 
the  police  power  as  an  inherent  attribute :  Philadelphia 
V.  Fox,  64  Pa.  169;  Com.  v.  Culp,  16  Philadelphia  496. 

If  a  township  of  the  first  class  is  not  a  municipal  cor- 
poration, it  is  then  a  quasi-municipal  corporation  like 
the  county  or  its  subdivision,  the  old  township,  now  the 
township  of  the  second  class.  To  the  latter  is  applicable 
the  definition  of  township  in  Williamsport  v.  Common- 
wealth, ex  rel.,  84  Pa.  487 :  A  township  of  the  first  class 
is  a  municipal  corporation.  Badnor  Twp.  v.  Bell,  27 
Pa.  Superior  Ct.  1.  It  is  hard  to  believe,  in  view  of  the 
legislation  respecting  the  township  of  the  first  class,  that 
the  legislature  did  not  expressly  grant  to  them  the  gen« 
eral  police  power. 

The  legislature  has  found  it  necessary  to  erect  such 
districts  into  political  divisions  with  broad  powers; 
their  inhabitants  have  been  taught  to  look  to  their  Com- 
missioners  for  the  same  measure  of  protection  that  other 
inhabitants  of  thickly  populated  communities  receive; 
they  can  point  to  express  legislative  authority  for  their 
representatives  ^'generally  to  take  all  needful  means  for 
securing  the  safety  of  persons  and  property  within  the 
township.'' 
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W.  Roger  Fronefield,  for  appellee. — ^The  townahip  had 
no  legal  authority  to  pass  the  ordinance :  Lower  Merion 
Twp.  V.  Poatal  Tel.,  Etc.,  Co.,  25  Pa,  Superior  Ct.  306. 

Badnor  Township  v.  Bell,  27  Pa.  Superior  Ct  1,  relied 
upon  by  the  appellant,  refers  to  the  physical  protection 
of  peroons  and  prc^rty  and  ia  not  an  authority  that  it 
refers  to  health  protection. 

The  township  is  not  a  municipal  corporation :  Demps- 
ter V.  United  Traction  Co.,  2ft5  Pa.  70;  Stowe  Twp.  Di- 
vision, 23  Pa.  Superior  Ct.  285;  Lower  Merion  Twp  v. 
Postal  Td.  Cable  Co.,  25  Pa.  Superior  Ct  806;  Shoe  v. 
Nether,  Etc.,  Twp.,  3  Pa.  Superior  Ct  137;  Smith  v. 
Chelt^iham  Twp.,  36  Pa.  Superior  Ct  507. 

The  cn*dinance  ia  a  trade  and  not  a  police  regulation^ 
and  is  invalid:  Sayre  Boroufh  v.  Phillips,  148  Pa.  482. 

Opinion  by  Trbxler,  J.,  July  21, 1915 : 
The  defendant  waa  convicted  of  the  violation  of  an 
ordinance  of  the  townahip  of  Haverford,  a  townahip  of 
the  flrat  claaa.  The  portion  of  the  ordinance  aetting 
fbrtfa  the  o£Fenae  complained  of,  reada,  *^o  peraon  or 
peraona,  firm  or  corporation  engaged  in  the  hauling  or 
removal  of  garbage  or  c^al  ahall  feed  or  pemdt  the  aame 
to  be  fed  to  animala  within  the  limita  of  thia  townahip, 
nor  ediall  any  other  pieraon  or  peraona,  firm  or  corpora* 
tmt  feed  or  permit  auch  garbage  or  offal  ao  hauled  oi" 
removed  to  be  fed  to  animala  within  the  limita  of  thia 
townahip;  provided,  however,  that  the  Board  of  Health 
iiiiay,  in  ita  diacretion,  iasue  a  licenae  or  licenaea,  re- 
vocable at  any  time  on  30  daya'  notice,  permitting  any 
peraon  or  i)el*aona,  firm  or  corporation  to  feed  garlmge 
collected  within  the  territorial  limiti^  of  thia  townahip 
to  ainimala  within  the  limita  of  the  townahip  at  auch  place 
or  placea,  and  under  auch  conditiona  aa  the  Board  of 
Health  may  from  time  to  time  preacribe.'^  It  ia  ad- 
mitted that  tiiie  defendant  violated  the  ordinance.  T%e 
conviction  waa  aet  aaide,  the  lower  court  holding  that 
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the  township  had  no  pow^r  to  pass  the  ordinance.    Has 
the  legidature  conferred  on  the  township  the  power? 

The  Act  of  April  28,  1899,  P.  L.  106,  Section  7,  pro- 
▼idesy  ^^All  the  corporate  power,  anthority  and  franchise 
of  the  townships  shall  be  vested  in  and  exercised  bj  the 
BiDard  of  Township  CoBimissioners;  and  the  said  board 
shall  hate  particularly  the  following  powers :  ^^To  make 
the  regulations  i*especting  pig  pens,  slaughter  houses, 
manure  pits,  drains,  cesspools  and  manufacturies  that 
are  ctfensiy^,  to  abate  nuisances  prejudicial  to  pitUic 
health  and  aafetj,  and  to  collect  the  cost  of  such  abater 
ment  from  any  person  who  may  be  responsible  for  hav^ 
ing  created  the  nuisance.  Also  to  prohibit  and  regulate 
the  running  at  large  of  animals.  To  adopt  by-laws  and 
ordinances  prescribing  the  manlier  in  which  the  above 
powers  diall  be  carried  out  and  generally  r^ulating 
the  affairs  of  the  townidiip  within  the  powers  hereby 
conferred.''  The  fifth  article  provides,  "To  establish 
Und  maintain  a  night  watch  and  police  force,  and  to 
define  the  duties  of  the  same,  to  provide  for  the  erection 
and  purchase  of  a  lockup  or  watch-house  for  the  deten- 
tion and  confinement  of  vagrants  and  persons  duly  ar* 
rested  until  they  can  be  taken  before  a  magistrate  for 
hearing  and  committed  to  prison  or  discharged.  To  ar- 
rest and  confine,  or  to  set  to  work  on  the  roads  or  else^ 
Where  all  vagrants  found  in  said  townriiip,  and  genenJly 
to  take  all  needful  means  for  securing  the  safety  of  per- 
sons and  property  within  the  township.'' 

There  is  nothing  in  the  above  quoted  porticms  of  the 
act  which  covers  the  case  before  us.  It  is  argued  that 
the  words  ^o  take  all  needful  means  of  securii^  the 
safety  of  persons  and  property  within  the  township," 
are  broad  enou^  to  cover  the  ordinance,  but  the  context 
shows,  as  the  learned  judge  of  the  lower  court  states, 
that  thi^y  relate  to  the  physical  protection  of  persons 
and  property  and  not  to  the  preservation  of  the  public 
health.  Such  power  to  preserve  the  public  health  is 
<x>nferred  by  the  Act  of  May  29, 1907,  P.  L.  302,  in  the 
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following  words,  '^to  make  such  regulations  as  they  shall 
deem  necessary  for  the  preservation  of  the  public 
health/'  but  the  powers  are  conferred  on  the  boards  of 
health  of  first-class  townships  and  not  on  the  commis- 
sioners. We  do  not  think  that  any  express  l^islative 
authority  for  the  passage  of  the  ordinance  under  the 
terms  of  which  defendant  was  convicted  can  be  found 
in  any  act  relating  to  first-class  townships. 

The  learned  counsel  of  the  township,  however,  con- 
tends that  a  first-class  township  is  a  municipal  corpora- 
tion with  legislative  powers  and  as  such  enjoys  the  police 
power  as  an  inherent  attribute  and  has  the  authority 
theref OK  to  pass  an  ordinance  such  as  the  one  in  ques- 
tion. 

We  are  not  disposed  to  go  into  a  discussion  as  to  terms, 
or  to  inquire  whether  or  not  a  first-class  township  may 
be  embraced  under  some  one,  or  more  of  the  definitions 
of  a  municipal  corporation  as  found  in  the  various  au- 
thorities from  which  appellant's  counsel  has  quoted. 
Both  of  our  appellate  courts  have  taken  the  position  that 
the  powers  of  first-class  townships  are  only  such  as  are 
conferred  by  express  enactment.  In  Dempster  v.  United 
Traction  Co.,  205  Pa.  70,  Justice  Dean  said,  **The  act 
of  classification  does  not  attempt  to  create  a  hybrid 
borough,  neither  township  nor  borough;  it  obviously 
intends  to  preserve  the  old  township  organization  with 
all  its  powers  and  duties  except  where  it  expressly  enacts 
otherwise.  The  powers  which  such  township  ought  to 
possess  but  which  it  did  not  have  under  the  old  organiza- 
tion are  particularly  specified.  However  often  the 
maxim  'Expressio  unius  exclusio  est  alterius'  has  been 
misapplied,  it  is  in  point  here.''  '^Townships  of  the 
first  class  are  nothing  more  than  a  township  with  some 
change  in  the  form  of  government  and  with  some  addi- 
tional specified  powers.  They  are  not  municipal  cor- 
porations'' :  St.  David's  Church  v.  Sayen,  244  Pa.  300. 

**The  act  itself  (Act  of  April  28,  1889,  P.  L.  104)  is 
explicit  upon  that  subject  declaring  that  except  as  far  as 
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modified  by  its  provisions  all  existing  laws  relating  to 
townships  shall  continue  in  force  until  changed,  modi- 
fied or  repealed  as  to  either  class  of  townships  by  legis- 
lation relating  expressly  thereto.  It  is  obvious  that 
townships'  commissioners  have  no  powers  but  what  are 
expressly  granted  them  and  such  implied  powers  as 
are  necessary  to  the  proper  performance  of  their  duties 
under  their  expressly  granted  powers  and  the  accom- 
plishment of  the  objects  for  which  they  are  conferred" : 
BiCB,  P.  J.,  in  Lower  Merion  Twp.  v.  Postal  Tel.  Cable 
Co.,  25  Pa.  Superior  Ct  306;  see  also  Stowe  Township 
Division,  23  Pa.  Superior  Ct.  285;  In  re  Millboume 
Boro.,  46  Pa.  Superior  Ct.  19;  Smith  v.  Cheltenham 
Twp.,  35  Pa.  Superior  Ct.  507. 

However  much  it  may  be  argued  that  the  above  cases 
do  not  involve  the  precise  issue  which  is  now  before  us, 
they  nevertheless  plainly  show  that  the  courts  have  con- 
strued the  laws  applying  to  first-class  townships  as 
merely  conferring  certain  powers  upon  such  townships 
in  addition  to  those  already  conferred  upon  townships 
generally  and  that  to  sustain  the  exercise  of  any  power 
by  first-class  townships  some  legislative  authority  must 
be  shown.  As  was  said  by  the  learned  judge  of  the 
court  below:  ^^The  old  government  of  townships  con- 
tinues as  to  townships  of  the  first  class,  changed  only  in 
respect  to  certain  express  powers  conferred  upon  the 
township  commissioners,  and  among  these  powers  we  do 
not  find  any  power  to  legislate  generally  with  respect  to 
the  police  power,  or  to  legislate  specially  with  reference 
to  the  collection  and  disposal  of  garbage." 

Judgment  affirmed. 
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Gatasauqua  National  Bank  v.  Miller^  Appellant. 

Banks  and  hanking. 

In  an  action  by  a  bank  against  the  maker,  of  a  promissory  note 
discounted  by  the  bank  before  maturity,  where  the  defendant  shows 
that  the  note  was  procured  from  him  by  die  payee  without  any  con- 
sideration and  by  the  use  of  false  and  fraudnlient  repree^itations* 
but  it  is  shown  widiout  contradiction  fay  die  testimony  of  the  banc's 
cashier  and  of  sev^al  of  the  members  of  its  finanoe  committee  that 
neither  the  bank  -moft  any  of  its  officers  had  any  knowledge  oi  the 
fraud  before  the  note  was  discounted,  and  it  also  appears  that  the 
defendant  himself  had  no  knowledge  of  the  fraud  until  after  the  dis- 
count of  the  note,  the  trial  court  conmiits  no  error  in  entering 
judgment  for  plaintiff  non  obstante  Yei^icto. 

Argued  November  19, 1914*  Appeal,  No.  250,  October 
T.,  1914,  by  defendant,  from  judgment  of  C.  P.  Chester 
Co.,  January  T.,  1913,  No.  ll,.for  plaintiff  non  obstante 
veredicto  in  case  of  Catasauqua  National  Bank  v.  Amos 
E.  Miller.  Before  Biofl,  P.  J.,  (Milady,  Hiad^  Kbphabt 
and  TsHXLBR,  JJ.    Affirmed. 

Assumpsit  on  a  pr<miissory  note.  Before  BsooM? 
ALL,  J. 

At  the  trial  the  jury  returned  a  verdict  for  defendant 
Subsequently  the  court  entered  judgment  for  plaintiff 
for  1843.02,  non  obstante  veredicto. 

Error  assigned  was  in  entering  judgment  for  plaints 
n.  o.  V. 

William  Tregay,  with  him  W.  E.  Oreentoood,  for  ap- 
pellant.— ^When  the  establishment  of  a  question  of  fact 
depends  upon  oral  testimony,  the  credibility  of  the  wit- 
ness or  witnesses  is  for  the  jury  alone,  and  it  is  their 
exclusive  province  to  determine  whether  from  such  tes- 
timony the  fact  in  dispute  has  been  established :  Second 
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National  Bank  of  PittBlmrgh  y.  HofiFman,  229  Pa.  429; 
Dalmas  v.  Kemble,  215  Pa.  410;  DnOj  v.  York  Haren, 
Etc.,  Water  Co.,  233  Pa.  107;  Reel  v.  Elder,  62  Pa.  308. 

It  is  not  error  in  the  court,  to  smbmit  the  deciaton  ci  a 
fact  to  the  jury,  when  the  eyidenee  is  all  on  one  side; 
as  tiie  eredibilitj  of  the  witness  is  for  the  jory,  and  if 
thej  are  not  believed,  it  is  the  duty  of  the  jury  to  find 
against  the  party  maintaining  the  afflrmatiTe  of  the  is- 
sue: Bank  t.  Donaldson,  6  Pa.  179;  Beeper  t.  Oreery; 
5  Pa.  Superior  Ct.  316;  High  y.  Berret,  148  Pa.  261; 
Hall  y.  Vanderpool,  166  Pa.  152;  Laatner  y.  Kann,  184 
Pa.  334;  Bryant  y.  Btillwell,  24  Pa.  314. 

It  is  respectfully  urged  upon  your  honorable  court  by 
the  appelant  that  under  the  facts  in  this  case  and  the 
circumstances  surrounding  the  same,  all  of  which  were 
brought  to  the  attention  of  the  jury,  the  case  was  for  the 
jury  and  a  binding  instruction  to  the  jury  to  find  a  ver- 
dict for  the  plaintiff  would  haye  been  reyersible  error : 
Dalmas  y.  Kemble,  215  P^.  410;  Snedaker  y.  Munday, 
55  Pa.  Suparior  Ct  581 ;  Schoenfeld  y.  Fuhman,  55  Pa. 
Superior  Ct  684;  Butts  y.  Armor,  164  Pa.  74. 

Frank  Jacobs,  with  him  W.  8.  Harlan,  for  appdlee. — 
The  lower  ^!ourt  did  not  commit  error  in  directing 
judgment  n.  o.  y.:  National  Bank  of  Coatesyille  y. 
Palmer,  56  Pa.  Superior  Ct.  82;  Louzer  y.  L.  V.  R.  R. 
Co.,  196  Pa.  610;  People  Nat.  Bank  y.  Hazard,  231  Pa. 
552;  Meyer  V.  Shickler,  47  Pa.  Superior  Ct.  282;  Schley 
y.  R.  R.  Co.,  227  Pa.  494 ;  Knupp  y.  Brooks,  200  Pa.  494. 

It  would  haye  been  error  cm  the  part  of  the  court  to 
haye  refused  the  motion  and  the  case  should  not  haye 
been  submitted  to  the  jury :  Second  Nat.  Bank  of  Pitts- 
bui^h  y.  Hoffman,  233  Pa.  390. 

Nothing  but  clear  eyidence  of  knowledge  or  notice, 
fraud  or  mala  fides,  can  impeach  the  prima  facie  title  of 
a  holder  of  negotiable  paper :  Lancaster  County  Bank 
y.  Qarber,  178  Pa.  91 ;  Second  Nat.  Bank  y.  Morgan,  165 
Pa.  199;  Bank  y.  Moore,  148  Fed.  963;  ijohnson  Qo. 
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Saving  Bank  y.  Koch,  38  Pa.  Superior  Ct.  553 ;  Sheppard 
Y.  Stnbbs,  19  D.  B.  215. 

Opinion  by  Hbad,  J.,  July  21, 1915: 

The  defendant,  having  been  induced  by  certain  false 
representations,  to  which  later  reference  will  be  made 
concluded  to  buy  certain  shares  of  stock  in  a  corporation 
known  as  ^^Corporation  Funding  and  Finance  Com- 
pany." In  payment  of  the  purchase-price  of  said  shares 
he  executed  and  delivered  to  the  corporation  his  prom- 
issory negotiable  note  in  the  sum  of  |1,000.  This  was  in 
1911.  The  note  in  due  course  and  before  maturity  was 
endorsed  by  the  payee  corporation,  and  at  its  instance 
and  for  its  benefit  was  discounted  by  the  plaintiff  bank. 
When  it  was  about  to  mature,  notice  was  given  by  the 
bank  to  the  defendant  maker.  A  partial  payment  was 
made  and  a  new  note  given  to  the  original  payee  for  tiie 
balance,  and  this  transaction  was  repeated  on  several 
occasions  until  on  May  29, 1912,  the  defendant  executed 
and  delivered  to  the  Corporation  Funding  and  Finance 
Company  the  final  note  in  the  series,  to  wit,  a  note  for 
|750.  This  note,  like  those  preceding  it,  was  turned 
over  by  the  corporation  to  the  plaintiff  bank  with  a  check 
for  the  discount  and  lifted  the  next  preceding  one  in  the 
series. 

Whilst  this  last  referred  to  note  was  maturing,  the 
Corporation  Funding  and  Finance.  Company  became 
financially  involved,  and,  upon  the  appointment  of  a 
receiver  and  an  investigation  of  its  business,  was  found 
to  be  insolvent.  The  defendant  then  refused  to  pay  his 
note  at  maturity  on  the  ground  that  it  had  been  ob^ 
tained  without  any  consideration  and  by  the  use  of 
false  and  fraudulent  representations  by  those  interested 
in  selling  to  him  the  stock.  On  the  trial  he  offered 
evidence  which  would  warrant  a  finding  that  he  had 
been  so  deceived  and  defrauded  by  those  to  whom  he 
delivered  the  note,  but  he  offered  no  scrap  of  evidence 
tending  to  show  that  the  plaintiff  bank,  when  it  pur- 
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chased  or  discoanted  the  paper,  had  any  knowledge 
whatever  of  any  infirmity  in  the  title  of  the  then  holder. 
Notwithstanding  the  absence  of  any  proof  of  this  char% 
acter,  the  terms  of  the  N^;otiable  Instrument  Act  re- 
quired the  plaintiff  bank  to  affirmatiYely  prove  that 
it  took  the  note  for  yalae  in  due  course  and  before 
maturity  without  any  knowledge  of  any  infirmity  in 
the  title  of  the  payee.  This  burden  of  proof  the  bank 
proceeded  to  discharge  by  offering  the  testimony  of 
its  cashier  and  of  several  of  the  members  of  its  finance 
committee.  They  all  united  in  declaring  that  no  notice 
or  knowledge  of  any  fraud  or  deception  inducing  the 
original  execution  of  the  note  had  ever  come  to  the  bank 
or  any  of  its  officers  at  or  before  the  time  when  the  note 
was  discounted.  There  was  not  a  scintilla  of  evidence 
to  controvert  this  testimony.  Ck>rroboration  of  it  was 
found  in  the  statement  of  the  defendant  himself  that 
even  he  had  no  knowledge  whatever  of  the  fraud  until 
long  after  the  time  the  note  had  been  negotiated,  and 
after  he  had  renewed  it  several  times  and  made  (Mirtial 
payments  on  account  of  it.  Under  this  state  of  facts  we 
think  the  learned  trial  judge  would  have  been  warranted 
in  directing  a  verdict  for  the  plaintiff,  and  having  de- 
clined so  to  do,  he  thereafter  properly  entered  a  judg- 
ment for  the  plaintiff  notwithstanding  the  verdict 

As  the  case  now  stands  it  is  not  distinguishable  from 
National  Bank  of  Coatesville  v.  Palmer,  56  Pa.  Superior 
Ct.  82.  Although  the  question  upon  which  that  case 
actually  turned  was  not  precisely  the  same  as  that  now 
urged  upon  us,  yet  its  reasoning  we  cannot  disr^ard. 
The  second  case  of  Bank  v.  Hoffman,  233  Pa.  890,  seems 
to  be  exactly  in  point,  and  the  present  chief  justice  in  the 
opinion  in  that  case  clearly  points  out  why  there  was 
properly  a  directed  verdict  for  the  plaintiff,  although 
in  the  first  appeal  such  direction  was  held  to  be  erro- 
neous. 

The  verdict  of  a  jury  on  a  submitted  question  of  fact 
must  be  responsive  to  some  evidence  introduced  or  must 
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rest  upcm  a  proper  infer^ice  to  be  drawn  from  a  failure 
to  overcome  some  presumption  recognized  by  the  law. 
Here  the  bank  had  fully  discharged  the  burden  of  proof 
imposed  upon  it  by  the  statute.  It  offered  the  testimony 
of  several  witnesses  and  there  was  not  a  scintilla  of  evi- 
dence in  contradiction  of  what  they  affirmed.  Their 
testimony^  as  was  said  in  Lcmzer  v.  Lehi^  Valley  B.  B. 
Co.y  196  Pa.  610,  ^^was  not  in  itself  improbable,  was  not 
at  variance  with  any  proved  or  admitted  facts,  or  with 
ordinary  experience,  and  comes  from  witnesses  whose 
candor  there  is  no  apparent  ground  for  doubting.''  In 
such  cases  it  was  declared  the  jury  is  not  at  liberty  to 
indulge  in  a  capricious  belief.  If  they  do  so,  it  is  the 
duty  of  the  court  to  set  the  verdict  aside.  In  Keiser  v. 
Lehigh  Valley  R.  R.  Co.,  212  Pa.  409,  the  court,  affirm- 
ing the  doctrine  of  the  case  just  previously  cited,  further 
said :  ^^Under  these  circumstances  the  learned  court  be- 
low was  justified  in  refusing  to  submit  the  question  to 
the  jury  and  in  saying  that  the  plaintiff  had  failed  to  es- 
tablish the  negligence  complained  of." 

The  great  fabric  of  commercial  business  in  this  coun- 
try rests  largely  upon  the  proposition,  long  recognized 
and  everywhere  accepted,  that  a  negotiable  note  is  ^^a 
courier  without  lu^age,"  and  that  innocent  holders  for 
value,  who  take  such  paper  in  due  course  of  business, 
are  not  to  be  bound  or  affected  by  any  secret  equities 
between  the  maker  of  such  paper  and  the  payee  named. 
The  statute  imposes  no  unfair  or  unnecessary  bur(ten 
on  such  holders  when  it  declares  that  under  certain 
circumstances  they  must  affirmatively  prove  they  have 
had  no  knowledge  of  any  infirmity  in  the  title  of  the  per- 
son who  negotiated  the  instrument.  But  when  they 
have  discharged  that  burden  by  competent  and  abundant 
testimony  of  apparently  reliable  witnesses,  and  there  is 
not  even  a  scintilla  of  evidence  to  the  contrary,  it  surely 
must  be  the  law  that  a  jury  cannot  arbitrarily  and  ca- 
priciously render  a  verdict  against  the  whole  of  the  evi- 
dence submitted.    Where  a  court  would  be  obliged  to  set 
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aside  snch  a  verdict  because  it  rested  on  no  foundation  in 
the  evidence,  and  the  whole  of  the  testimony  of  one  party 
is  corroborated  by  that  of  the  adverse  party,  it  may  with 
propriety  direct  the  action  of  the  jury.  We  conclude 
therefore  the  learned  judge  below  was  right  in  entering 
a  judgment  for  the  plaintiff  and  the  assignments  of  error 
are  consequently  overruled. 
Judgment  affirmed. 


Dalton,  Appellant,  v.  Willingmyre. 

Judgment — Warrant  of  attorney  to  enter  judgment — Bailment — 
Practice,  C.  P. 

Where  a  lease  of  chattels  provides  that  on  default  of  any  install- 
ment  of  hire,  the  lessor  may  take  immediate  possession  of  the  prop- 
erty, or  if  he  does  not  do  so,  the  whole  hire  for  the  whole  term 
shaU  immediately  become  due  and  payable,  and  the  lessee  further 
authorizes  "any  attorney  of  any  court  of  record  in  Pennsylvania^  or 
elsewhere,  to  appear  for,  and  to  confess  judgment  against  him  for 
the  amount  so  due  and  unpaid,"  a  judgment  entered  against  the 
lessee  on  a  praecipe  signed  by  an  attorney,  as  attorney  for  the  les- 
sor, will  not  be  stricken  off  because  of  such  irregularity,  inasmuch 
as  the  prothonotaiy  had  power  under  the  Act  of  February  24, 1806, 4 
^m..  L.  278,  to  enter  judgment  on  such  a  warrant  of  attorney.  In 
piuch  a  case  the  fact  that  ten  installments  had  been  paid  at  their  ma- 
^rity  and  this  is  set  forth  in  a  suggestion  under  oath  filed  with  the 
lease,  does  not  deprive  the  plaintiff  from  asserting  the  judgment 
for  Hhe  amount  actually  due  and  unpaid. 

Argued  November  18, 1914.  Appeal,  No.  112,  October 
T.,  1914,  by  plaintiff,  from  order  of  C.  P.  Delaware  Co., 
March  T.,  1913,  No.  193,  making  absolute  rule  to  strike 
•  oflf  judgmeat  in  case  of  Eva  G.  Dalton  v.  Philip  B.  Wil- 
lingmyre. Before  Rice,  P.  J.,  Orlady,  Head,  Eephart 
and.TRBXLEB,  JJ.    Reversed. 

Rule  to  strike  oflf  judgment.    Before  Bromall,  J. 
Prom  the  record  it  appeared  that  judgment  was  en- 
fwed  under  a  warrant  of  attorney  contained  in  a  leafte 
Vol.  lx — ^15 
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of  chattels,  the  material  provisions  of  which  are  quoted 
in  the  opinion  of  the  Superior  Court. 

The  suggestion  of  default  was  as  follows :  James  L. 
Rankin,  being  duly  affirmed  according  to  law,  deposes 
and  says  that  he  makes  this  affidavit  for  and  on  behalf  of 
the  said  Eva  O.  Dalton,  the  above-named  plaintiff,  and 
as  her  attorney  and  agent,  having  a  knowledge  of  the 
necessary  facts,  and  further  deposes  and  says  that  the 
said  Philip  B.  Willingmyre,  the  above-named  defendant, 
has  neglected  and  refused  to  pay  the  sum  of  one  hundred 
and  twenty-five  dollars,  with  interest  from  June  17th, 
1910,  which  said  sum,  with  interest,  became  by  the  terms 
of  the  agreement  filed  herewith  due  and  payable  on  the 
17th  day  of  March,  1913,  and  thereupon  by  the  terms  of 
said  agreement  the  entire  balance  of  the  hire  money  be- 
came due  and  payable  at  once. 

The  precipe  for  judgment  and  assessment  of  damages 
was  as  follows :  Enter  judgment  in  the  above  case  in 
favor  of  the  plaintiff  and  against  the  defendant  by  virtue 
of  defendant's  warrant  to  confess  judgment  and  assess 
the  damages  at  the  sum  of  three  hundred  and  twenty- 
three  dollars  and.  fifty-seven  cents,  besides  costs  of  suit, 
as  follows: — 

Seal  debt  balance  due 1293.43 

Interest  on  |145.88  from  March  17th,  1913, 73 

Ten  per  cent,  attorney  commissions 29.41 

Total 1323.57 

The  court  made  absolute  rule  to  strike  off  judgment. 

Error  asHgned  was  the  order  of  the  court. 

Albert  J.  Williams,  with  him  James  L.  Rankin,  for 
appellant. — ^When  the  instrument  in  question  was  taken 
to  the  prothonotary  on  April  17, 1913,  there  was  due  by 
its  terms  eleven  quarterly  payments  of  1125.00  each,  or 
11,375.00^  and  the  prothonotary  would  have  been  justi- 
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fled  from  the  face  of  the  instrument  in  entering  judg- 
ment for  that  amount ;  a  fortiori  judgment  could  be  en- 
tered for  any  part  of  that  amount.  If  there  was  not  in 
fact  that  amount  due  either  because  of  payment  or  be- 
cause the  plaintiff  had  taken  possession,  the  burden 
would  be  on  the  defendant  to  show  it  and  he  would  be 
given  an  opportunity  to  show  it  on  an  application  to 
open  the  judgment,  but  the  prima  facies,  from  the  face 
of  the  instrument  would  be  that  the  holder  of  it  would 
be  entitled  to  judgment  as  aforesaid.  This  meets  both 
the  requirement  of  the  act  that  the  prothonotary  shall 
enter  judgment  "for  the  amount  which,  from  the  face  of 
the  instrument,  may  appear  to  be  due,"  and  the  language 
of  the  power  authorizing  a  confession  "whenever  under 
the  terms  of  this  agreement  any  sum  owing  hereunder 
is  due  and  unpaid." 

W.  S.  Sykes,  for  appellee. 

Opinion  by  Orlady,  J.,  July  21, 1915 : 

The  court  below  struck  off  a  judgment  based  upon  an 
article  of  agreement  in  which  the  plaintiff  agreed  to 
hire  to  the  defendant  certain  fixtures  in  a  drug  store 
for  the  period  of  thirty-six  months,  charging  for  the 
hire  and  use  thereof  for  the  term  the  sum  of  f  1,500 ;  the 
said  hire  to  be  payable  in  quarterly  installments  of  |125 
each,  with  interest  from  date,  and  prescribed  certain 
conditions  relating  to  the  care  of  the  property  during 
the  term ;  for  a  surrender  at  its  expiration  in  the  event 
of  nonpayment  of  the  rental  price,  and  if  Willingmyre 
had  paid  the  hire  for  the  term  in  full,  then  Dalton  "will 
upon  the  request  of  Willingmyre  shall  make  and  deliver 
a  bill  of  sale  for  the  property  to  him  upon  payment  of 
the  further  sum  of  one  dollar."  The  clauses  in  the 
agreement  which  raise  dispute  in  this  case  are  as  follows : 
(c)  "In  case  the  party  of  the  second  part  (Willingmyre) 
shall  fail  to  pay  any  installment  of  hire  when  due,  or 
shall  fail  to  perform  any  of  his  other  covenants  herein 
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contained,  then  the  party  of  the  first  part  (Dalton)/or 
her  duly  authorized  agent,  shall  have  the  right  to  take 
immediate  possession  of  the  said  property,  wherever  it 
may  be  found,  to  enter  in  and  upon  any  premises  oc- 
cupied by  the  party  of  the  second  part,  to  search  for  the 
said  property,  and  to  hold  such  property  as  they  may 
retake  discharged  from  any  liability  hereunder,  and 
from  the  option  of  the  party  of  the  second  part  to  pur- 
chase, and  the  party  of  the  first  part  shall  be  entitled  to 
hold  and  retain  all  hire  theretofore  paid,  and  to  proceed 
to  collect  under  the  terms  of  this  agreement,  any  unpaid 
hire  that  may  have  accrued  up  to  the  time  of  retaking 
possession  of  the  said  property."  (d)  ^^In  case  the 
party  of  the  second  part  shall  be  in  default  as  aforesaid, 
and  the  party  of  the  first  shall  not  avail  herself  of  the 
right  to  retake  possession  of  the  said  property  before  the 
expiration  of  the  time  as  aforesaid,  then  the  whole  hire 
for  the  whole  of  the  said  time  shall  immediately  become 
due  and  payable" — ^and  especially  the  following:  (d) 
"Whenever  under  the  terms  of  this  agreement  any  sum 
owing  hereunder  is  due  and  unpaid,  the  party  of  the 
second  part  hereby  authorizes  any  attorney  of  any  court 
of  record  in  Pennsylvania  or  elsewhere,  to  appear  for, 
and  to  confess  judgment  aga:inst  him  for  the  amount  so 
due  and  unpaid  with  interest  thereon,  costs  of  suit,  and 
with  ten  per  cent,  added  for  collection  fees,  and  with  re- 
lease of  errors,  and  the  party  of  the  second  part  hereby 
waives  and  releases  all  relief  from  any  and  all  appraise- 
ment, stay  or  exemption  laws  of  any  state  in  force,  or 
hereafter  to  be  passed." 

On  April  17, 1913,  counsel  for  the  plaintiff  filed  a  sug- 
gestion, under  oath,  of  default  in  payment  of  the  install- 
ment due  on  March  17, 1913,  and  averred  that  the  entire 
balance  of  the  hire  money  became  due  and  payable  at 
once,  and  with  this,  filed  with  the  prothonotary  the  origi- 
nal agreement  and  a  praecipe  for  an  assessment  of  dam- 
ages in  a  judgment  thereon,  for  debt,  interest  and  at- 
torney commissions. 
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The  petition  to  strike  off  the  judgment  does  not  allege 
that  the  amount  is  not  due  under  the  terms  of  the  agree- 
menty  but  urges  as  the  sole  reason  for  his  prayer,  that 
the  entry  of  the  judgment  was  irregular.  It  is  conceded 
that  the  earlier  payments  had  been  made  and  that  the 
amount  of  the  judgment  was  in  fact  due  and  paid. 

The  authority  to  appear  for  the  defendanj;  and  con- 
fess  a  judgment  against  him,  was  directed  to  any  at- 
torney of  any  court  of  record  in  Pennsylvania,  and  the 
precipe  to  enter  the  judgment  was  signed  by  counsel 
as  attorney  for  the  plaintiff.  Had  he  joined  this  with 
his  assertion  of  attorney  for  the  defendant,  there  would 
not  be  any  question  of  the  validity  of  the  judgment. 
It  is  clear  that  the  warrant  was  not  directed  to  the  pro- 
thonotary,  and  the  only  question  is,  was  the  judgment 
properly  entered  under  the  Act  of  February  24,  1806, 
4  Smith's  Laws  278;  2  Stewart's  Digest  2036;  Connay 
V.  Halstead,  73  Pa.  354;  Whitney  v.  Hopkins,  135  Pa. 
246;  Latrobe  v.  Fritz,  152  Pa.  224,  are  authority  for 
such  entry  of  judgment  when  on  the  face  of  the  instru- 
ment the  amount  due  appears  or  can  be  rendered  cer- 
tain by  calculation  from  inspection  of  the  writing.  Had 
the  default  been  alleged  for  all  the  payments,  the  judg- 
ment could  have  been  entered  for  the  entire  amount. 
That  ten  payments  had  been  made  at  their  maturity 
did  not  deprive  the  plaintiff  from  asserting  the  judgment 
for  the  amount  actually  due.  "The  possession  of  an 
instrument  of  writing  for  the  payment  of  money  affords 
proof  prima  facie  of  a  right  in  the  holder  to  recover 
upon  it  according  to  its  terms.  The  holder  is  not  re- 
quired to  prove  that  it  has  not  been  paid.  The  case  is 
made  by  the  production  of  the  instrument  in  the  first 
instance,  and  the  burden  of  showing  payment  is  on  him 
who  alleges  it." 

As  stated  in  Whitney  v.  Hopkins,  135  Pa.  246,  "If 
payments  had  been  made  that  did  not  appear  on  the 
paper,  so  that  there  was  in  fact  no  default,  the  court 
would  on  application  hear  the  defendant's  proof,  and 
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strike  off  the  judgment ;  but,  until  the  prima  fades  of 
the  instrument  is  overcome  by  proof,  the  judgment  must 
stand." 

It  was  practicable  for  the  prothonotary  to  determine 
the  existence  of  a  default  from  the  face  of  the  paper, 
and  the  fact  that  the  attorney  for  the  plaintiff  alleged 
a  less  amount  due  than  could  be  determined  from  in- 
spection of  the  paper  should  not  deprive  the  plaintiff 
of  the  amount  actually  due.  That  the  plaintiff  had  an 
additional  remedy  is  not  conclusive  of  the  invalidity  of 
the  judgment.  That  fact,  like  payment,  was  a  matter 
of  defense  and  could  be  asserted  in  ascertaining  the  cor- 
rect amount  due. 

Construed  in  accordance  with  the  evident  intention 
of  the  parties,  and  in  such  a  way  as  to  give  effect  to  the 
confession  of  judgment,  the  agreement  did  not  make  the 
confession  operative  only  in  case  of  a  violation  of  the 
other  stipulation:  Richards  v.  Richards,  135  Pa.  239. 
If  there  is  a  defense  to  such  a  judgment,  the  proper  prac- 
tice is  to  proceed  by  rule  to  open  it:  Dikeman  v.  Butter- 
field,  135  Pa.  236. 

The  order  striking  off  the  judgment  is  reversed,  with  a 
procedendo. 


Commonwealth  v.  Hoskins,  Appellant. 

Criminal  law — Involuntary  manslaughter — Automobiles — Rea- 
sonable doubt — Inadequate  charge, 

A  conviction  of  inxoluntaiy  manslaughter  for  killing  a  person 
by  the  alleged  negligent  operation  of  an  automobile,  cannot  be  sus^ 
tained,  where  the  trial  judge  failed  in  bis  charge  to  give  any  ade- 
quate instructions  on  the  question  of  reasonable  doubt,  and  this  is 
the  case  although  the  defendant  did  not  make  any  request  for  such 
instructions. 

Argued  November  30, 1914.  Appeal,  No.  150,  October 
T.,  1914,  by  defendant,  from  judgment  of  Q.  8.  Phila- 
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delphia  Go.^  January  SeBsions,  1914,  No.  880,  on  verdict 
of  guilty  in  case  of  C!ommonwealth  y.  William  E.  Hos- 
kins.  Before  Bigb,  P.  J.,  Orlady,  Hbad,  Kbphabt  and 
Tbbxlbb,  JJ.    Beversed. 

Indictment  for  yoluntary  and  involuntary  manslaugh- 
ter.   Before  Sulzbbbgbr,  P.  J. 

The  opinion  of  the  Superior  Ck>urt  states  the  case. 

Verdict  of  guilty  of  involuntary  manslaughter,  upon 
which  the  prisoner  was  sentenced  to  pay  a  fine  of  |250 
and  undergo  imprisonment  in  the  county  prison  for  a 
term  of  six  months. 

Error  assigned,  among  others,  was  ( 14)  ^^that  the  trial 
judge  erred  in  not  instructing  the  jury  that  the  defend- 
ant was  entitled  to  the  benefit  of  any  reasonable  doubt 
that  might  arise  from  the  evidence." 

William  A.  Gray,  for  appellant. — In  all  criminal  cases, 
a  careful  explanation  of  the  term  reasonable  doubt  ought 
to  be  given :  Com.  v.  Devine,  18  Pa.  Superior  Ct.  429 ; 
Com.  V.  Bider,  29  Pa.  Superior  Ct.  621 ;  Com.  v.  Duffy, 
49  Pa.  Superior  Ct  344;  Com.  v.  Andrews,  234  Pa.  697. 

John  Monaghan,  Assistant  District  Attorney,  with 
him  Samuel  P.  Rotan,  District  Attorney,  for  appdlee. 

Opinion  by  Orlady,  J.,  July  21, 1915: 

The  defendant  was  charged  with  voluntary  and  in- 
voluntary manslaughter  in  causing  the  death  of  Eliza  B. 
Bothwell,  by  striking  her  with  his  automobile  while  she 
was  on  a  street  crossing. 

The  facts  of  the  case  were  so  unusual  that  the  trial 
judge  instructed  the  jury,  "there  is  nothing  in  the  evi- 
dence that  would  warrant  any  other  verdict  on  the  first 
count,  than  not  guilty"  and  in  conclusion,  said,  "I  have 
no  doubt  whatever  that  there  is  not  one  person  in  the 
Commonwealth  who  regrets  this  accident  as  much  as  the 
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defendant"  The  defendant  was  convicted  of  involnn- 
tary  manslaughter  and  sentenced  to  pay  a  fine  of  |250, 
and  undergo  imprisonment  in  the  county  prison  for  the 
term  of  six  months. 

As  the  case  must  go  back  for  another  trial,  it  is  only 
necessary  to  consider  the  assignment  of  error  relating 
to  the  omission  of  the  trial  judge  to  instruct  the  jury  in 
regard  to  a  reasonable  doubt,  as,  in  the  light  of  the  rest 
of  the  charge,  had  there  been  a  proper  instruction  on 
that  important  feature  of  the  defense,  the  verdict  would 
doubtless  have  been  one  of  not  guilty. 

The  only  time  the  words,  reasonable  doubt,  are  men- 
tioned in  the  carefully  delivered  charge  are  in  the  fol- 
lowing quotation,  ^^If  you  come  to  the  conclusion  on  the 
whole  that  it  was  not  his  duty  so  to  do,  but  that  he  was 
traveling  with  that  reasonable  care  which  could  be  ex- 
pected under  the  circumstances  of  the  case,  that  would 
be  such  a  reasonable  doubt  as  would  cause  you  to  acquit 
him  of  this  charge  of  gross  negligence.'' 

This  quotation  from  the  charge,  is  preceded  by  the 
instruction,  "The  question,  therefore,  for  you  to  decide, 
as  I  say,  is,  was  it  that  man's  duty  so  to  manage  his  ma- 
chine, and  if  necessary  to  stop  it  completely,  as  to  avoid 
this  accident?  If  it  was  Ms  duty  so  to  do,  however  dis- 
agreeable may  be  the  duty  cast  upon  you,  it  is  your  duty 
to  find  him  guilty." 

In  its  relation  to  the  thought  then  presented  to  the 
jury,  the  instruction  in  regard  to  reasonable  doubt  was 
inadequate  and  misleading.  It  implied  that  he  should 
have  so  operated  his  car  that  the  accident  would  not 
have  happened,  without  regard  to  the  alleged  unex- 
pected confusion  and  turning  of  Mrs.  Bothwell,  which 
could  not  reasonably  have  been  anticipated  by  the  de- 
fendant As  one  witness  described  it^  "She  started  to 
go  on  again,  and  then  she  suddenly  gave  a  twisting  turn 
and  went  right  into  the  car,  and  Mr.  Hoskins  swerved 
the  car  to  the  left,  but  it  was  too  late,  she  jumped  into 
it" 
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As  was  said  in  Com.  v.  D'Angelo,  29  Pa.  Superior  Ct. 
378,  the  defendant  did  not  make  any  request  for  in- 
structions as  to  any  special  signification  of  the  term  rea- 
sonable doubty  and  evidently  they  relied  upon  the  com- 
mon sense  and  everyday  application  by  the  jury  of  the 
words  which  are  of  common  usage  and  have  no  uncertain 
or  extraordinary  meaning.  Had  they  thought  otherwise 
the  question  would  have  been  relieved  of  all  doubt  by  a 
request  for  particular  instructions  on  that  subject: 
Rudy  V.  Com.,  128  Pa.  500;  Com.  v.  Boschino,  176  Pa. 
103;  Com.  v.  Morrison,  193  Pa.  613. 

This  defendant  was  on  trial  for  a  very  serious  crime — 
voluntary  and  involuntary  manslaughter — and  each  of- 
fense was  pressed  by  the  Commonwealth.  The  court 
held  there  could  not  be  a  conviction  for  the  felony,  and 
submitted  the  second  count,  a  misdemeanor,  to  the  jury. 
It  would  have  been  better  practice  to  have  requested 
specific  instructions  on  this  subject  as  suggested  in  the 
D'Angelo  case  which  was  an  indictment  for  assault  and 
battery,  but  the  gravity  of  the  crime  charged  in  this  case, 
while  it  did  not  change  the  duty  of  the  couri;,  required 
that  very  clear  and  si)ecific  instruction  should  be  given 
in  regard  to  reasonable  doubt.  The  later  decisions  of 
the  Supreme  and  this  court  demand  that  the  rule  on  this 
subject  should  not  be  relaxed. 

The  term  is  a  legal  expression  frequently  used,  and  yet 
difficult  to  accurately  define.  The  burden  of  proof  is 
upon  the  Commonwealth,  and  all  the  presumptions  of 
law,  independent  of  evidence,  are  in  favor  of  innocence, 
and  every  person  is  presumed  to  be  innocent  until  he  is 
proven  guilty.  To  work  an  acquittal,  the  reasonable 
doubt  must  be  an  actual,  substantial  one  arising  from 
the  evidence  or  want  of  evidence  in  the  case.  The  re- 
peated declarations  by  the  appellate  courts  have  em- 
phasiieed  the  necessity  for  full  and  adequate  instrucdon 
on  this  subject.  In  Com.  v.  Rider,  29  Pa.  Superior  Ct. 
620,  we  said,  *^When  a  reasonable  doubt,  within  the 
meaning  of  the  law  under  the  evidence,  exists,  it  is  the 
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property  of  the  defendant,  and  must  result  in  an  ac- 
quittal. This  principle  is  too  well  recognized  and  im- 
portant to  be  ignored/'  And  in  Com.  v.  Duffy,  49  Pa. 
Superior  Ct.  344,  "While  it  is  not  required  that  the 
words  (reasonable  doubt)  should  be  repeated,  it  is  im- 
peratively demanded  bjr  our  decisions  that  the  jury 
should  be  clearly  and  positively  instructed  as  to  their 
meaning.  It  is  a  time^honored  safeguard  upon  which 
all  defendants  have  a  right  to  rely :  Com.  v.  Devine,  18 
Pa.  Superior  Ct.  431. 

In  Com.  V.  Colandro,  231  Pa.  343,  it  is  stated:  The 
defendant  is  not  only  entitled  to  any  reasonable  doubt 
which  may  arise  upon  an  ultimate  consideration  of  the 
evidence  remaining  after  the  testimony  deemed  un- 
worthy of  belief  has  been  sifted  out,  but  to  the  benefit  of 
every  reasonable  doubt  which  may  enter  the  mind  of  the 
juror  upon  the  consideration  of  any  item  of  evidence  dur- 
ing the  process  of  sifting  out. 

The  necessity  for  helpful  explanation  from  the  trial 
judge  on  this  subject  is  aptly  illustrated  in  Com  v.  An- 
drews, 234  Pa.  597,  "Our  own  experience  leads  to  the 
belief  that,  except  as  instructed  by  the  court,  the  or- 
dinary juror  fails  in  proper  comprehension  of  what  is 
implied  in  the  term,  or  at  least  is  apt  to  so  fail.  Help- 
ful elucidation  of  the  term  has  been  so  frequently  ac- 
complished, as  our  text-books  and  reports  show,  that  the 
danger  of  misleading  in  the  attempt  to  elucidate  is  easily 
avoided.^' 

We  are  not  called  on  to  decide  that  the  defendant  was 
prejudiced  by  the  omission  of  the  trial  judge  to  explain 
to  the  jury  the  legal  significance  of  a  reasonable  doubt, 
and  the  effect  to  be  given  to  it,  if  existing.  The  law  re- 
quires that  such  explanation  be  given  as  will  be  com- 
prehended by  the  ordinary  juror,  and  to  withhold  that 
explanation  is  a  denial  of  a  right  to  which  every  defend- 
ant is  entitled  under  our  practice. 

In.  this  respect  the  charge  was  inadequate.  The  four- 
teenth Assignment  of  error  is  sustained,  the  judgment  is 


Digitized  by 


Google 


COMMONWEALTH  v.  HOSKINS,  AppeUant.      235 
230,  (1916).]  Opinion  of  the  Court 

reversed  and  the  record  remitted  to  the  court  below  for 
a  new  trial. 


Hall  V.  Pennsylvania  Railroad  C5ompany,  Appel- 
lant. 

Negligene^^Railrw^da — Injury  to  live  stock — Death  of  hones — 
Evidence — Inference  from  inference — Opinion  of  witneee. 

In  an  action  against  a  railroad  company  to  recover  damages  for 
the  death  of  two  horses  which  were  shipped  with  twenty-two  others 
from  Ohio  to  Philadelphia  under  a  limited  liability  live  stock 
contract,  the  case  should  not  be  submitted  to  the  juiy,  where  the 
evidence  showed  that  the  horses  were  loaded  in  a  proper  and  usual 
manner,  that  they  were  examined  and  found  in  good  condition  at 
Pittsburgh  and  Harris'Burg;  that  there  were  no  marks  of  injury 
to  the  car  or  to  the  other  twenty-two  horses  or  to  the  two  horses 
in  question,  except  that  one  witness  saw  a  little  dried  blood  in  the 
nostrils  of  one  of  the  horses,  that  two  nonexpert  witnesses  for  the 
plaintiff  without  any  manual  examination  of  the  horses,  gave  it  as 
their  opinion  that  the  necks  of  the  horses  were  broken,  and  there 
was  no  evidence  whatever  to  show  that  this  condition,  if  it  in  fact 
existed,  resulted  from  any  negligent  movement  of  the  car. 

An  inference  from  an  inference  is  incompetent  as  proof  of  negli- 
gence. 

Argued  Dec.  2,  1914.  Appeal,  No.  155,  Oct.  T.,  1914, 
by  defendant,  from  judgment  of  C.  P.  No.  1,  Philadelphia 
Co.,  June  T.,  1912,  No.  856,  on  verdict  for  plaintiff  in 
case  of  Bigdon  P.  Hall  v.  The  Pennsylvania  Railroad 
Company.  Before  Bigb,  P.  J.,  Oblady,  Hbad,  Ebphart 
and  Tbexlbr,  J  J.    Beversed. 

Assumpsit  to  recover  for  the  loss  of  two  horses.  Be- 
fore EiNSBT,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Verdict  and  judgment  for  plaintiff  for  |252.25.  De- 
fendant appealed. 
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Errors  assigned  were  in  refusing  to  giye  binding  in- . 
Btructions  for  defendant,  and  yarious  rulings  on  eyi- 
dence. 

Sharswood  Brinton,  with  him  Spencer  Ervin  and  John 
Hampton  Barnes,  for  appellant. — There  was  no  case  for 
the  jury :  Davenport  t.  Penna.  R.  R.,  10  Pa.  Superior 
Ct.  47;  Penna.  R.  R.  Co.  v.  Raiordon,  119  Pa.  577. 

An  inference  from  another  inference  cannot  be  toler- 
ated: Douglass  V.  Mitchell,  35  Pa.  440;  McAleer  v. 
McMurray,  58  Pa.  126;  Philadelphia  City  Pass.  Ry.  Co. 
T.  Henrice,  92  Pa.  431 ;  Bube  t.  Weatherly  Borough,  25 
Pa.  Superior  Ct.  88;  Welsh  t.  Erie  &  Wyoming  Val.  R, 
R.  Co.,  181  Pa.  461. 

Clinton  A.  Sowers,  with  him  Philip  Herrmann,  for 
appellee :  Augustine  t.  B.  &  O.  R.  R.  Co.,  55  Pa.  Superior 
Ct.  126;  Davenport  v.  R.  R.  Co.,  UO  Pa.  Superior  Ct.  47; 
Blackburn  v.  Adams  Express  Co.,  43  Pa.  Superior  Ct. 
276;  Schfieffer  v.  Philadelphia  &  Reading  R.  R.,  168  Pa. 
209;  Manner  v.  D.  &  H.  C.  Co.,  7  Pa.  Superior  Ct.  135; 
Rhymer  v.  Del.,  L.  &  W.  R.  R.  Co.,  27  Pa.  Superior  Ct. 
345 ;  Delmont  v.  Adams  Express  Co.,  53  Pa.  Superior  Ct 
506. 

Opinion  by  Head,  J.,  July  21, 1915 : 

It  is  not  contended  the  plaintiff  has  presented  a  case 
which  requires  or  permits  the  application  of  the  doctrine 
usually  described  in  the  expression  "res  ipsa  loquitur." 
It  is  plain  the  undertaking  of  the  defendant  to  trans- 
port the  horses  of  the  plaintiff  did  not  make  it  an  insurer. 
The  plaintiff  himself,  in  his  statement,  declares  the  horses 
were  delivered  to  and  accepted  by  the  railroad  company 
under  the  terms  of  a  special  limited  liability  contract. 
Giving  due  effect  to  these  considerations,  it  becomes 
manifest  the  plaintiff's  right  to  recover  must  depend  on 
his  ability  to  prove,  by  competent  and  sufficient  evidence. 
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that  the  injury  Of  which  he  complains  resulted  from 
some  negligent  act  of  the  defendant  or  its  servants. 

Twenty-four  horses  were  shipped  from  the  State  of 
Ohio  to  the  plaintiff  at  West  Philadelphia,  Pa.  The 
horses,  at  thd  time  of  shipment,  were  in  good  condition. 
They  were  loaded  in  a  car  known  as  a  "Palace  horse 
car,"  the  best  kind  of  a  car  for  the  purpose  yet  devised. 
This  car  contained  three  compartments,  a  large  one  at 
each  end  and  a  smaller  one  in  the  middle  of  it.  In  each 
of  the  larger  compartments,  at  the  respective  ends  of  the 
car,  ten  horses  were  placed.  They  were  not  tied,  the 
testimony  indicating  they  would  be  packed  so  closely 
that  each  horse  would  necessarily  keep  its  feet  during 
the  journey.  In  the  center  of  the  car  there  was  a  smaller 
compartment  which  would  accommodate  four  horses. 
These  horses  stood  tail  to  tail  across  the  car  and  each  of 
them  was  securely  tied  with  a  halter  with  such  little  lee- 
way that  they  could  not  lie  down.  When  the  horses 
reached  Pittsburgh  they  were  unloaded,  fed,  watered  and 
rested,  and  then  reloaded  in  apparently  the  same  good 
condition  as  when  they  started.  The  plaintiff's  buyer, 
who  saw  them  there,  next  saw  them  at  Harrisburg.  He 
did  not  travel  on  the  train  that  transported  the  carload 
of  horses  but  on  passenger  trains  so  selected  that  he 
would  have  an  opportunity  to  see  them  at  reasonable 
intervals.  When  he  looked  over  them  at  Harrisburg  he 
found  all  of  them  to  be  traveling  comfortably,  and  he 
then  proceeded  to  West  Philadelphia  in  advance  of  the 
train  which  carried  the  horse  car.  When  it  arrived  in 
Philadelphia  he  was  promptly  advised  the  car  had 
reached  its  destination  and  that  two  of  the  horses  were 
dead.  He  notified  the  railroad  authorities  to  do  nothing 
with  the  car  until  he  arrived  and  he  went  at  once,  with 
another  witness,  and  the  car  was  then  opened.  The  two 
witnesses  for  the  plaintiff  looked  at  the  two  dead  horses, 
their  position  in  the  car,  and  at  the  twenty- two  surviving 
horses.  As  to  the  latter,  they  testified  that  no  one  of 
them  exhibited  a  single  scratch  or  mark  of  any  kind,  and 
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they  were  unloaded  in  apparently  as  good  condition  as 
they  had  been  loaded  in  Ohio.  The  witnesses  confined 
their  examination  of  the  two  dead  horses  to  looking  at 
them.  Owing  to  the  manner  in  which  they  were  tied,  it 
was  not  possible  for  the  bodies  to  assume  a  fully  recum- 
bent position.  The  hind  legs  of  the  horses  were  drawn 
under  them,  either  as  if,  according  to  the  testimony, 
they  had  undertaken  to  lie  down  naturally  or  had  been 
shot,  hit  on  the  head  with  an  axe,  or  suffered  other  such 
violence  as  would  cause  instant  death.  Upon  one  of  the 
two  horses  there  was  absolutely  no  external  mark  or  in- 
dication of  any  kind  pointing  to  the  cause  of  its  death. 
As  to  the  other,  the  witness  saw  a  little  dried  blood  in  its 
nostril.  Nothing  whatever  was  observed  in  the  appear- 
ance of  the  car,  outside  or  inside,  to  point  to  the  fact  it 
had  been  subjected  to  any  unusual  violence,  and,  as  al- 
ready stated,  the  condition  of  the  twenty-two  living 
horses  excluded  the  idea  they  had  suffered  in  any  way 
from  any  cause.  The  two  witnesses  of  the  plaintiff,  who 
afterwards  testified,  made  no  manual  examination  of  the 
bodies  of  the  dead  horses,  nor  did  they  attempt  to  secure 
the  services  of.  any  skilled  veterinary  to  determine  the 
immediate  cause  of  Iheir  death. 

The  facts  we  have  thus  stated  are  all  of  the  material 
facts  we  can  gather  from  the  record  that  were  affirma- 
tively established  by  the  testimony.  It  is  at  once  ap- 
parent there  is  no  direct  evidence,  on  the  part  of  the 
plaintiff,  to  prove  what  caused  the  death  of  the  two 
horses;  much  less  any  proof  that  such  cause  resulted 
from  a  negligent  act  of  the  defendant  or  its  servants. 
On  the  trial  the  two  witnesses  of  the  plaintiff  who  had 
visited  the  car  and  looked  at  the  horses — ^neither  of 
whom  was  a  veterinary  surgeon — ^were  permitted  to  give 
their  opinion,  from  their  observation  of  the  facts  we  have 
stated,  that  the  necks  of  both  horses  were  broken  and 
that  this  was  the  cause  of  their  death.  Whether  or  not  a 
more  careful  examination  of  the  bodies,  after  they  were 
released  from  the  strain  of  the  halters,  would  have  de- 
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velopedy  as  an  anatomical  fact^  that  the  necks  were 
actually  broken^  is  entirely  outside  of  our  qualifications 
to  determine.  But  there  was  no  such  proof.  If  then  we 
are  to  proceed  on  the  theory  that  the  necks  of  the  horses 
were  broken,  we  must  do  so  by  accepting  that  as  an  in- 
ference fairly  to  be  drawn  from  the  facts  which  were 
proven.  Manifestly  the  plaintiff  had  not  yet  reached  the 
crux  of  his  case,  namely,  to  prove  that  the  death  of  his 
horses  resulted  from  a  negligent  act  of  the  defendant. 

From  the  inference,  derived  as  we  have  stated,  that 
the  necks  of  the  horses  were  broken,  the  plaintiff  then 
proceeds  by  opinion  evidence  to  draw,  from  the  first  in- 
ference so  established,  the  second  and  to  him  vital  one, 
namely,  that  the  broken  necks  resulted  from  some  negli- 
gent movement  of  the  car.  One  of  the  two  witnesses, 
who  saw  the  bodies  of  the  two  horses,  describing  that 
they  were  tied  up  so  closely  as  to  prevent  their  lying 
down  naturally,  said,  "Tied  up  as  close  as  he  was  with 
this  rope  halter — ^that  is  what  broke  his  neck — ^both  of 
them."  There  is  nothing  in  the  evidence  to  exclude  the 
conclusion  that  horses,  like  men,  are  subject  to  sudden 
d^th  from  natural  as  distinguished  from  violent  causes. 
If  by  reason  of  the  rupture  of  a  blood  vessel  in  the  brain 
or  by  some  attack  upon  the  heart  or  its  functions,  the 
horses,  tied  as  they  were,  suddenly  sunk  in  their  tracks, 
might  the  normal  motion  of  the  car  result  in  breaking 
their  necks,  if  in  fact  they  were  broken?  Might  these 
horses,  by  reason  of  something  they  had  eaten,  by  any 
kind  of  sickness,  undertake  in  their  own  relief  to  lie 
down?  In  such  case  could  or  could  not  their  necks  h^ve 
been  broken  by  the  halters  and  the  ordinary  swaying  of 
the  car?  These  are  questions  neither  a  court  nor  a  jury 
could  answer  under  the  evidence  in  this  case ;  and  they 
are  not  suggested  in  any  attempt  on  the  part  of  the  court 
to  ascertain  or  declare  what  did  in  fact  cause  their  death. 
They  are  advanced  merely  to  indicate  the  dangerously 
insecure  foundation  on  which  the  plaintiff  s  case  rests. 

To  undertake  to  analyze  and  differentiate  all  of  the 
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cases  that  more  or  less  directly  bear  on  the  one  before 
us  would  be  wholly  impracticable.  Their  name  is  legion. 
But  an  attentive  examination  of  many  of  them  clearly 
impels  the  conclusion  that,  if  we  keep  in  mind  the  two 
legal  propositions  mentioned  at  the  outstart  of  this 
opinion,  the  plaintiffs  case  has  failed  to  establish,  by 
competent  evidence,  the  necessary  facts  upon  which 
alone  he  can  predicate  the  legal  responsibility  of  the  de- 
fendant. 

The  case  at  bar  can  be  readily  distinguished  from 
those  on  which  the  plaintiff  especially  relies.  For  in- 
stance, in  Schseffer  v.  Philadelphia  &  Beading  B.  B.  Co., 
168  Pa.  209,  we  quote  the  following  from  the  statement 
of  facts  by  the  reporter : 

"When  the  car  arrived  at  Fleetwood  about  1  a.  m.  on 
October  12th,  the  mules  presented  every  evidence  of 
recent  rough  handling,  as  though  they  had  been  squeezed 
together.  Some  were  bruised  internally  and  externally, 
some  had  most  of  their  hair  rubbed  or  tramped  off  their 
backs,  some  had  holes  in  their  legs,  one  had  part  of  his 
intestines  protruding,  one  was  dead,  another  died  the 
next  morning,  and  another  ten  or  twelve  days  after- 
wards.'' Is  it  necessary  to  point  out  why  the  judgment 
in  that  case  cannot  control  the  one  at  bar  where  neither 
the  car  itself,  outside  or  inside,  nor  any  one  of  the  twenty- 
two  surviving  horses,  exhibited  the  slightest  scratch  or 
mark  to  indicate  "recent  rough  handling''?  It  is  true, 
in  that  case,  Mr.  Justice  Fbll  said :  "Injury  to  the  con- 
tents of  a  car  may  however  furnish  ground  for  an  infer- 
ence of  want  of  ordinary  care  in  transportation :  (cases 
cited).  There  is  no  reason  why  this  rule  with  proper 
limitations  should  not  apply  to  animate  objects."  But 
it  would  hardly  be  contended  there  can  properly  be 
drawn,,  from  such  language,  the  conclusion  that  where- 
ever  a  car  arrives  at  destination  with  any  of  its  contents 
injured,  there  is  ground  for  the  inference  of  want  of  or- 
dinary care  in  transportation  no  matter  what  the  nature 
or  extent  of  the  injury  be.    To  so  hold  would  be  to  apply 
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the  doctrine  res  ipsa  loquitur  to  every  such  case.  And  it 
is  to  be  observed  that  in  concluding  the  same  opinion  the 
learned  justice  says :  "It  of  course  would  have  no  appli- 
cation in  the  case  of  injuries  which  are  such  as  animals 
voluntarily  inflict  upon  each  other,  or  which  cannot  be 
accounted  for,  or  which  can  be  satisfactorily  explained 
on  any  other  ground  than  that  of  negligence  in  managing 
the  train ;  nor  in  case  of  death  from  natural  causes,  or 
causes  entirely  unknown,  as  in  Penna.  B.  B.  Co.  v.  Bai- 
ordon,  119  Pa.  577." 

In  Delmont  v.  Adams  Express  Co.,  53  Pa.  Superior  Ct; 
506,  this  court  went  as  far  as  any  court  in  Pennsylvania 
has  yet  gone,  in  permitting  a  jury  to  infer  that  the  death 
of  an  animal,  whilst  being  transported  by  a  carrier,  re- 
sulted from  a  negligent  act  of  the  carrier.  There  it  was 
not  affirmatively  Bhown  what  was  the  immediate  and  di- 
rect cause  of  the  death  of  the  dog,  but  in  addition  to 
the  fact  of  his  death  the  plaintiff  was  able  to  prove  that 
the  crate  in  which  the  dog  was  confined  at  the  time  of  his 
shipment,  and  which  was  of  special  strength,  was  found 
smashed  at  one  end.  It  was  because  "the  physical  con- 
dition of  the  smashed  crate  clearly  showed  that  it  had 
been  subject  to  such  violence,  rough  handling  or  careless- 
ness in  the  course  of  transportation''  that  the  jury  were 
permitted,  in  the  absence  of  any  explanation  by  the  car- 
rier, to  infer  that  the  car  had  been  subjected  to  some  ex- 
ternal violence.  We  are  unable  to  differentiate  the  pres- 
ent case,  in  principle,  from  P.  B.  B.  Co.  v.  Baiordon, 
supra.  In  our  judgment  the  reasoning  of  that  case,  with 
that  of  our  Brother  Porter,  in  Davenport  v.  B.  B.  Co., 
10  Pa.  Superior  Ct.  47,  requires  us  to  conclude  that  the 
plaintiff's  case  has  failed;  and  that  no  legal  responsi- 
bility for  the  death  of  the  two  horses  has  been  fixed  by 
the  proof  on  the  defendant.  That  a  legal  conclusion  can- 
not be  c6nstructed  by  first  drawing  even  a  legitimate  in- 
ference from  facts  established  by  the  proof,  and  then, 
from  such  inference,  drawing  another  or  several  others 
in  a  chain  of  indefinite  length  scarcely  needs  the  citation 
Vol.  lx — 16 
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ef  authorities.  II  such  be  necessary^  an  examination  of 
the  cases  of  Do^lass  t.  Mitchell,  35  Pa.  440;  McAleer 
¥.  McMnrvay,  58  Pa.  126;  Philadelphia  City  Passeiger 
Bailway  Co.  v.  Henrice,  92  Pa.  431 ;  Bnbe  v.  Weatherly 
BorOf,  25  Pa.  Superior  Ct.  88, — ^and  a  long  line  of  cases 
in  which  these  are  cited  and  approved — ^will  reveal  ample 
warrant  for  the  conclusion. 

Without  attempting  to  consider  the  evidence  offered 
by  the  defendant  we  are  of  opinion  it  was  entitled  to  a 
binding  direction,  and  that  having  been  requested  and 
refused,  was  furtlier  entitled  to  a  judgment  n.  o.  v.  in  its 
favor. 

The  judgment  is  reversed  aud  judgment  is  now  entered 
for  ibe  defendant 


Willoughby,  Appellant,  v.  Barrett 

Foreign  attaehmefU  —  Stock  of  corporation  —  Owmithmeni  — 
Truiti  and  trusteeo. 

Shares  of  stock  of  a  corporation  cannot  be  seized  by  a  creditor 
of  the  owner  of  the  stock  in  foreign  attachment  proceedings  against 
the  cofporation. 

Where  stock  of  a  corporation  stands  in  the  name  of  a  decedent^ 
and  the  certificate  is  in  the  hands  of  a  testamentary  trustee^  such 
atodi  cannot  be  taken  in  foreign  attachment  procee^ngs  against 
the  corporation  by  a  creditor  of  the  cestui  que  trust.  The  Act  of 
Uardi  29, 1819,  P.  L.  217,  does  not  apply  to  sudi  a  case. 

Truita  and  iruateeo — Active  and  dry  trust . 

Where  a  testamentary  trustee  is  given  the  control  of  the  corpus 
of  the  estate^  the  collection  of  interest  and  dividends,  and  their 
payment  to  the  life  tenant,  and  the  distribution  of  the  principal  as 
money,  not  in  kind,  to  the  parties  entitled  to  it  after  the  death  of 
the  life  tenant^  the  trust  is  an  active  and  not  a  dry  trust. 

Argued  Dec.  3,  1914.  Appeal,  No.  190,  Oct.  T.,  1914, 
1^  plaintiff,  from  order  of  O..  P.  No.  1,  Philadelphia  Co., 
June  T.,  1914,  No.  97,  quashing  foreign  attachment  in 
ease  of  Frank  J.  Willoughby  v.  Emma  A.  Barrett  and 
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Bandolph  Barrett^  defendant,  and  Farmens'  and  Me- 
chanics' Ifational  Bank,  Garnishee.    Before  Biob,  P.  J., 
OBijiPY,  Qbad,  Kbphaot  and  Tuxunt,  J  J,   Affirmed. 

Foreign  attachment 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Error  asMgned  was  order  quashing  the  writ 

Trevor  T.  MattheuoM,  for  appellant— ^The  cases  where 
corporation  stock  has  been  attached  by  foreign  attach- 
ment are  as  follows:  Christmas  t.  Biddle,  13  Pa.  222; 
United  States  y.  Yaughan,  3  Binney  392. 

J.  Frank  8taley,  with  him  Letois,  Adler  d  Lipws,  for 
appellee. — ^A  corporation  cannot  be  charged  as  garnishee 
in  foreign  attachment,  at  the  suit  of  a  creditor  of  a  n6n- 
resident  stockholder,  where  the  certificate  of  stock  has 
been  actuaUy  issued  and  is  not  in  its  custody  or  control : 
Pease  v.  Chicago  Crayon  Co.,  253  111.  391 ;  Boss  ▼.  Boss, 
25  Oa.  297 ;  Evans  t.  Monot,  4  North  Carolina  227 ;  Fos- 
ter y.  Potter,  37  Missouri  525. 

Opinion  by  Tbexubr,  J.,  July  21, 1915 : 

Johanna  Cummings  at  the  time  of  her  death  was  the 
owner  of  nine  shares  of  the  capital  stock  of  the  Farmers' 
and  Mechanics'  National  Bank  and  in  her  will  she  dis- 
posed of  the  stock  as  follows : 

^^First :  I  am  possessed  of  at  this  time  of  fiye  hundred 
dollars  invested  in  the  Ixmds  of  the  United  States  of 
Amierica,  commonly  called  five  twenty  bonds;  and  nine 
shares  of  the  capital  stock  in  the  Farmers'  and  Mechan- 
ics' National  Bank  of  Philadelphia,  of  which  sum  I  give 
and  bequeath  unto  Elisabeth,  wife  of  Bureh  Larsen,  the 
sum  of  two  hundred  dollars  ($200) .  The  residue  of  said 
money!  wish  to  remain  in  the  hands  and  under  the  cen- 
tred of  my  executors  or  the  survivor  of  them,  in  the  case 
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of  the  death  of  either,  they  paying  to  my  son,  Jacob  C. 
Cnmndngs,  the  interest  and  dividends  to  arise  thereon, 
as  the  same  shall  be  collected,  dnring  his  natural  life, 
and  from  and  immediately  after  the  death  of  the  said 
Jacob  C.  pay  the  principal  sum  thereof  to  my  son,  Segis- 
mnnd  in  case  he  t^  liviiig  and  in  case  of  his  death  before 
his  brother  Jacob  C,  then  to  his  children,  in  equal  parts, 
if  more  than  one." 

The  stock  still  stands  registered  in  her  name  but  the 
certificate  is  in  the  hands  of  an  administrator  c.  t  a. 
Emma  A.  Barrett  is  one  of  the  remaindermen,  being  a 
daughter  of  the  Segismund  referred  to  in  the  will,  and  a 
creditor  of  the  said  Emma  A.  Barrett  has  brought  a 
foreign  attachment  against  her  as  defendant  and  sum- 
moned the  Farmers'  and  Mechanics'  National  Bank  as 
garnishee,  the  attempt  being  to  bind  whatever  interest 
the  defendant  may  have  in  the  nine  shares  of  stock 
owned  by  the  decedent.  No  account  has  been  filed  by  the 
administrator  c.  t.  a.  since  the  cestui  que  trust  for  life 
died  and  no  distribution  has  been  made  among  the  re- 
maindermen. 

The  court  below,  filing  no  opinion  quashed  the  writ. 

Was  the  interest  of  the  remainderman  in  the  shares  of 
bank  stock  held  by  the  estate  of  her  decedent  liable  to 
attachment  in  the  hands  of  the  bank?  In  the  absence  of 
express  statutory  provision  stock  owned  by  an  individual 
in  a  corporation  cannot  be  reached  by  garnishment  pro- 
ceedings against  such  corporation :  20  Cyc.  990.  A  num- 
ber of  authorities  are  cited  in  support  of  this  statement 
in  the  footnotes  and  the  principle  seems  to  be  supported 
generally  by  text-book  writers  that  the  process  of  gar- 
nishment is  proper  only  where  a  debt  is  due  from  a  third 
person  to  the  defendant  debtor.  It  is  not  a  proper  rem- 
edy for  reaching  shares  of  stock  owned  by  the  debtor. 
The  corporation  owes  the  stockholder  no  debt,  and  by  no 
fiction  of  law  can  it  be  held  to  be  a  debtor  of  the  defend- 
ant debtor:  2  Cook  on  Corporation,  Section  491. 

Shares  of  stock  are  not  representations  of  money,  nor 
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ai*e  they  evidences  of  debt  The  mere  ownership  of 
shares  therefore  does  not  constitute  the  owner  a  creditor 
of  the  corporation  issuing  them ;  nor  from  the  fact  that 
a  corporation  has  in  its  possession  the  corporate  stock 
book  can  it  be  inferred  that  the  corporation  has  in  its 
possession  property  belonging  to  its  members.  The  stock 
book  constitutes  the  legal  evidence  of  the  legal  title  to 
stock  it  is  true,  but  the  property  is  deemed  to  be  in  the 
possession  of  the  stockholder  and  the  corporation  has  no 
dominion  thereover  except  in  so  far  as  such  dominion 
may  be  for  its  own  protection.  It  follows,  therefore, 
that  where  a  stockholder  is  indebted  to  a  third  party 
such  third  party  cannot  subject  the  shares  of  such  debtor 
to  satisfaction  of  his  claim  by  service  of  garnishment 
process  on  the  corporation :  Hellwell  on  Stockholders, 
p.  760.  Other  authorities  to  the  same  effect  are  Clark 
St  M.,  Private  Corporations,  p.  1149 ;  2  Wade,  Attach- 
ment &  Qamishment,  Section  408;  Shinn,  Attachment 
&  (famishment,  Section  498. 

Our  inquiry  therefore  must  be  whether  there  is  any 
legislative  authority  in  Pennsylvania  that  authorises 
the  binding  by  a  writ  of  foreign  attachment  the  interest 
of  a  debtor  in  the  shares  of  stock  of  a  coriK)ration.  The 
Act  of  June  13, 1836,  P.  L.  568  (580),  Section  43,  relat- 
ing to  the  commencement  of  personal  actions  by  foreign 
attachment  provides  that  the  sheriff  ^^shall  attach  (the 
defendant)  by  all  and  singular  the  goods  and  chattels, 
lands  and  tenements,  in  whose  hands  or  possession  so- 
ever the  same  may  be.''  Section  44  provides  that  such 
writ  may  issue  ^^against  the  real  or  personal  estate  of  any 
person  not  residing  within  the  Commonwealth  and  not 
being  within  the  county  where  such  writ  shall  issue,  at 
the  time  of  the  issuing  thereof."  Section  45  provides 
that  *^in  every  writ  of  attachment  as  aforesaid  shall  be 
contained  a  clause,  commanding  the  officers  to  summon 
all  persons  in  whose  hands  or  possession  the  said  goods 
and  chattels,  or  any  of  them,  may  be  attached,  so  that 
they  and  every  one  of  them  be  and  appear  before  the  said 
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courts^  at  the  day  and  place  mentioned  in  the  said  writ, 
to  answer  what  shall  be  objected  against  them,  and  abide 
the  judgment  of  the  court  therein."  Section  48  provides 
that  the  officer  '^hall  go  to  the  person  in  whose  hands  or 
possession  the  defendant's  goods  or  effects  are  supposed 
to  be/' 

By  the  Act  of  July  27, 1842,  P.  L.  436,  it  is  provided 
that  all  legacies  given  shall  be  subject  to  attachmcdit  by 
any  creditor  of  the  legatee  by  writ  of  foreign  attachment 
in  the  hands  of  the  executor  or  administrator,  ^^or  iti 
whose  hands  or  possession  the  same  may  be,''  as  full  and 
eflfectually  as  in  other  caseSi 

We  find  nothing  in  either  of  the  above  acts  which  would 
make  bank  stock  in  the  hands  of  the  bank  subject  to 
foreign  attachment.  The  bank  has  not  in  its  possession 
goods  or  chattels  belonging  to  the  defendant.  There  is 
abundant  authority  for  this  view  in  the  decisions  of  the 
courts  of  other  states  although  the  matter  has  not  been 
decided  by  any  of  our  appellate  courts.  In  the  Am.  ft 
Eng.  Ency«  of  Law  under  the  title  of  Garnishment,  Vol. 
XIY,  p.  796  (2d  Ed.),  we  find,  the  question  has  arisen 
whether  a  corporation  can  be  charged  as  garnishee  at  the 
suit  of  creditors  of  a  stockholder,  on  account  of  the  own- 
ership by  the  latter  of  stock  in  the  corporation,  and  it  is 
held  by  the  weight  of  authority,  under  the  statutes  pro^ 
viding  for  a  summons  of  garnishment  to  be  issued  to 
persons  ^'indebted"  to  the  defendant  or  having  "property 
or  effects"  of  the  latter,  that  stock  in  a  corporation  can- 
not be  reached  by  garnishment  served  upon  the  corpo- 
ration as  in  such  a  case  the  corporation  cannot  be  said  to 
be  indebted  to  the  stockholder,  nor  can  it  be  said  to  have 
property  or  effects  of  the  stockholder. 

The  statutes  of  many  of  the  states  contain  words  of 
like  meaning  as  those  found  in  our  act,  and  the  cases 
almost  uniformly  hold  that  the  relation  of  a  corporation 
to  its  stockholders  does  not  put  the  corporation  in  the 
position  of  having  in  its  possession  the  property  or  ef« 
fects  belonging  to  the  stockholder.    Among  many  of  the 


Digitized  by 


Google 


WILLOUQHBY,  AppeUant,  v.  BARRETT.        247 
942,  (1015)0  Opinion  of  the  Court 

cases  which  may  be  cited  in  support  of  this  position  are 
Pease  y.  Chicago  Crating  Co.,  253  111.  3»1 ;  Boss  t.  Boss, 
25  Oa.  297;  Eyans  y.  Monot,  4  North  Carolina,  227; 
Foster  y.  Potter,  37  Missouri  625.  All  of  these  cases  and 
a  number  more,  which  we  need  not  cite,  are  to  the  effect 
that  statutes  which  make  property  or  effects  of  the  debt- 
or the  subject  of  attachment  in  the  hands  of  a  third  per- 
son as  garnishee,  do  not  coyer  the  attaching  of  the  stock 
of  a  corporation  by  making  the  corporation  which  issued 
such  stock  garnishee  in  the  suit. 

Some  reference  is  made  in  the  appellant's  argument 
to  the  proyision  in  the  Act  of  March  29, 1819,  P.  L.  217, 
which  proyides  that  the  stock  of  any  body  corporati 
owned  1^  any  indiyidual  in  his  own  name  shall  be  liable 
to  be  taken  in  execution  and  sold  as  goods  and  chattels 
are  liable  in  law  to  be  taken  and  sold  and  that  where 
stock  is  held  in  another  name  or  names  than  that  of  the 
real  owner  or  owners  the  stock  shall  be  liable  for  <the 
debts  of  the  real  owner  or  owners  and  proyides  that  the 
plaintiff  after  filing  an  alBdayit  as  to  the  real  ownership 
of  the  stock  in  the  proper  court  in  which  suit  is  about  to 
be  instituted  and  entering  into  a  recognizance,  the  court 
may  issue  process  in  the  nature  of  foreign  attachment 
against  such  stock  and  summon  as  the  garnishee  the  per- 
son or  persons  in  whose  name  the  same  shall  be  held. 
This  act  does  not  apply  to  the  case  before  us.  It  makes 
no  reference  to  the  residence  of  the  defendant,  and  does 
not  contemplate  the  securing  of  seryice  upon  an  absent 
defendant  by  an  attachment  of  his  property  but  is  an  act 
affording  the  means  by  which  stock  may  be  sold  by  writ 
of  execution  and  defining  a  method  of  determining  the 
real  owner,  where  such  stock  is  not  held  in  the  name  of 
thfe  true  owner.  Furthermore,  a  yalid  attachment  under 
the  Act  of  1819  requires  an  affidayit  and  recognizance,  as 
a  necessary  prerequisite.  Almost  the  identical  proyl- 
sions  are  found  in  Section  32  of  the  Act  of  June  16, 1836^ 
P.  L.  755,  and  the  Supreme  Court  in  First  National  Bank 
y.  Trainer,  209  Pa.  387,  held  that  to  constitute  a  lawful 
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seizure,  the  attachment  should  have  been  preceded  by  an 
affidavit  and  recognizance. 

There  has  been  some  question  raised  as  to  whether  the 
trust  under  decedent's  will  was  an  active  trust  or  a  dry 
trust,  it  being  argued  that  if  it  were  a  dry  trust  the  re- 
maindermen would  be  the  actual  owners  of  the  shares 
of  stock  and  thus  have  an  interest  in  it  which  could  be  at- 
tached under  the  Act  of  1842,  supra.  We  cannot  assent 
to  this  proposition.  A  reading  of  the  will  convinces  us 
that  the  duties  imposed  upon  the  executor  were  active. 
He  was  to  have  the  control  of  the  corpus  of  the  estate, 
the  collection  of  interests  and  dividends  and  their  pay- 
ment to  the  life  tenant  and  the  distribution  of  the  prin- 
cipal as  money,  not  in  kind,  to  the  parties  entitled  to  it 
after  the  death  of  the  life  tenant^  subject  necessarily  to 
deductions  for  expenses  and  commissions.  He  was  the 
custodian  of  the  assets  of  the  estate  and  if  the  interest  of 
any  of  the  heirs  were  sought  to  be  attached,  he  would  be 
the  proper  person  to  be  named  as  garnishee. 

The  assignments  are  overruled  and  the  order  of  the 
court  is  affirmed.   Appellant  for  costs. 


T?orak  v.  Philadelphia  &  Beading  Bailway  Co., 
Appellant. 

Cimstitutional  law — Courts — Municipal  Court  of  Philadelphia — 
Ad  of  July  1»,  191S,  P.  L.  711. 
'  Section  12  of  the  Philadelphia  Municipal  Court  Act  of  July  12, 
1918,  P.  L.  711,  requiring  an  answer  to  be  fil^  by  the  defendant 
in  an  action  of  trespass  within  ten  days  after  service  of  the  state- 
inent  of  claim  upon  him  is  not  local  and  special  legislation  regu- 
lating the  practice  in  a  judicial  proceeding,  and  is  constitutional. 

;  .Courts — Municipal   Court  of  Philadelphia — Bules  of  courts- 
Practice,  C.  P. 

The  Municipal  Court  of  Philadelphia  has  power  to  enact  a 
general  rule  of  court  providing  that  '^n  all  trials  counsel  for  both 
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sides  shall  make  such  opening  statements,  as  may  be  proper,  to 
the  court  or  jury,  before  any  testimony  is  offered  by  either  party." 

Bailroads — Passengers — Ejeciion  of  passenger — Personal  injury 
— Damages. 

In  an  action  against  a  railroad  company  by  a  passenger,  to  re- 
cover damages  for  an  alleged  improper  and  violent  ejection  from 
a  train,  where  the  plaintiff  testifies  to  personal  injuries,  and  that 
he  had  called  in  a  physician,  he  may  properly  state  how  many 
times  he  was  visited  by  the  physician. 

In  such  a  case  damages  are  not  limited  merely  to  an  amount 
sufficient  to  compensate  plaihtiff  for  the  trouble  and  inconvenience 
caused  him  by  the  delay  in  being  put  off  the  car,  and  the  additional 
expense  necessary  to  complete  his  journey.  He  is  entitled  to  |ub- 
stantial  damages  for  the  inexcusable  trespass. 

Practice,  C.  P. — Trial-^Charge— Exceptions  to  charge — Oeneral 
exceptions. 

'  The  refusal  to  allow  a  general  exception  to  a  charge  is  not  a 
basis  for  an  assignment  of  error,  but  in  this  case  the  error  was  held 
to  be  harmless. 

Practice, .  C.  P.— -Reduction  of  verdictStipulation^Entry  of 
judgment  on  verdict. 

In  an  action  of  trespass  where  the  jury  returns  a  verdict  for 
$800,  the  court  may  direct  that  a  new  trial  be  granted  unless  the 
plaintiff  files  a  stipulation  that  he  will  accept  in  full  satisfaction 
of  his  claim  the  sum  of  $150,  and  if  such  stipulation  is  filed,  but 
payment  of  the  $150  is  not  made  within  ten  days  then  judgment 
may  be  entered  on  the  verdict  in  the  sum  of  $300,  and  the  plaintiff 
files  the  stipulation,  but  the  defendant  does  not  pay  within  the  ten 
days,  judgment  may  be  entered  on  the  verdict. 

Argued  Dec.  4, 1914.  Appeal,  No.  208,  Oct  T.,  1914, 
by  defendant,  from  judgment  pf  C.  P.  May  T.,  1914,  No. 
146,  on  verdict  for  plaintiff  in  case  of  Alexander  Torak 
V.  Philadelphia  &  Beading  Railway  Company.  Before 
Rice,  P.  J.,  Oblady,  Hbad,  Kephabt  and  Tbbxlbb,  JJ. 
Affirmed. 

Trespass  for  wrongful  ejection  from  a  train.  Before 
Mellon,  J. 

"Previous  to  the  jury  being  sworn,  counsel  for  the  de- 
fendant addressed  the  court  as  follows : 

"Mr.  Mason :  I  object  to  the  jury  being  sworn  in  the 
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present  case  and  the  trial  proceeded  with  for  the  reason 
that  the  case  is  not  at  issue  as  no  plea  has  been  filed;  a 
plea  of  *^Not  Gnilty"  having  been  tendered  to  the  clerk 
of  the  Municipal  Court  and  the  clerk  refusing  to  accept 
the  same^  the  plea  is  now  tendered  for  filing  to  bring  the 
case  at  issue  properly. 

"The  Court:  The  plea  tendered  is  refused. 

"Mr.  Mason :  Will  your  honor  grant  me  an  exception 
to  that?   Exception.    (1) 

Plaintiff  was  asked  the  question : 

"Q.  How  many  times  did  Dr.  Goldfetter  see  you? 

Objected  to  by  counsel  for  the  defendant.  Objection 
overruled.    Exception.    (2) 

"A.  About  two  or  three  times." 

"Plaintiff  rests. 

"Counsel  for  defendant  asks  permission  to  make  his 
speech  at  this  time." 

(Permission  refused.) 

Exception  noted  for  defendant  by  direction  of  the 
court.    (3) 

"4.  In  rendering  a  verdict  for  plaintiff^  you  will  award 
him  the  amount  of  the  fare  to  which  he  was  entitled  to 
be  carried;  and  the  additional  amount  he  was  compelled 
to  pay  from  Beading  to  Boyersford,  damages  for  the  loss 
of  time  occasioned  by  the  delay,  and  any  other  pecuniary 
loss  caused  to  his  person  or  health ;  and  a  substantial 
amount  as  compensation  for  the  indignity,  humiliation, 
wounded  pride  and  mental  suffering  involved  under  and 
resulting  from  such  wrongful  expulsion. 

"The  Court:  If  this  company  was  negligent  and 
brought  about  the  alleged  things,  such  as  taking  the 
money  and  loss  of  time,  then  you  will  be  justified  in 
rendering  against  them  a  verdict;  but  as  to  the  question 
of  a  substantial  amount,  that  is  for  you  to  decide,  and 
this  whole  point  depends  on  the  proof  that  the  defendant 
company  alone  was  negligent  and  that  Torak  was  not 
negligent  at  all. 


Digitized  by 


Google 


TOBAK  V.  PHILA.  &  E.  RY.  CO.,  AppeUant.  261 
S48,  (1915).]        Yerdiot— Opinion  of  the  Court 

''Mr.  Mason :  I  object  to  the  affirmance  of  the  plain- 
tiff's fourth  point  as  qualified. 

"The  CJourt:  I  will  grant  you  an  exception  to  that.^' 

(A) 

''Mr.  Mason :  I  ask  also  for  a  general  exception  to  the 
charge. 

"The  Court:  That  is  refused,  and  I  will  grant  you  an 
etception  to  that."    (6) 

Verdict  for  plaintiff  for  |300  upon  which  judgment 
was  entered.   Defendant  appealed* 

Errors  assigned  were  (1-5)  various  rulings  as  above 
and  (6)  in  permitting  judgment  to  be  entered  in  the  full 
amount  of  the  verdict  after  having  directed  that  it 
should  be  reduced  to  f  150. 

Wm.  Clarke  Mason,  tor  appellant. 

George  Quintard  Horwitz,  with  him  Ahraham  Wer^ 
nick,  for  appellee. 

Opinion  by  Rkjb,  P.  J.,  July  21, 1915 : 

Since  sthis  case  was  argued  the  legal  question  raised 
by  the  first  assignment  of  error  has  been  decided  by  the 
Supreme  Court  adversely  to  the  appellant's  contention, 
in  Philadelphia  &  Beading  By.  Go.  v.  Walton,  248  Pa. 
381.    Therefore,  the  assignment  is  overruled. 

After  the  jury  were  ^wom  and  Counsel  for  plaintiff 
had  opened  on  his  behalf,  counsel  for  defendant  stated 
that  ke  did  not  desire  to  make  any  remarks  to  the  jury 
at  that  time.  But  after  the  plaintiff  rested  his  case  in 
chief,  counsel  for  defendant  asked  permission  to  make 
his  opening  speech,  which  was  refused.  This  ruling, 
which  was  excepted  to  and  is  the  subject  of  the  third 
assignment  of  error,  was  based  on  a  graeral  rule  of  the 
municipal  court  which  reads  as  follows :  "In  all  trials 
counsel  fbr  both  sides  shall  make  such  opening  state- 
m^its,  as  may  be  proper,  to  the  court  or  jury,  before  any 
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testimony  is  oflfered  by  either  party."  We  entertain  no 
doubt  as  to  the  correctness  of  the  court's  interpretation 
of  the  rule,  and  we  are  not  convinced  that  the  court  ex- 
ceeded its  power  in  making  the  rule.  While  it  is  in  ac- 
cordance with  the  practice  that  prevails  in  some  juris- 
dictions, it  does  not  accord  with  the  practice  that  pre- 
vails in  the  other  courts  of  this  Commonwealth,  and  had 
prevailed  immemorially  before  the  establishment  of  the 
Municipal  Court.  Viewing  the  question  from  the  stand- 
point of  expediency,  a  strong  argument  can  be  made  in 
favor  of  the  ancient  practice,  and  the  opposite  view  is  not 
without  support  of  good  reasons.  But  the  question  for 
us  is  not  as  to  which  is  the  better  practice,  but  as  to  the 
power  of  the  court  to  make  the  rule.  By  Section  16  of  the 
Act  of  July  12,  1913,  there  is  vested  in  the  Municipal 
Court  "full  power  to  make  rules  regulating  the  practice 
and  procedure  therein.''  There  is  no  constitutional  or 
statutory  provision  that  prevents  a  court  having  that  gen- 
eral power  from  establishing  a  different  practice.  Nor 
can  we  see  that  any  substantial  right  of  the  defendant  is 
taken  away  or  abridged  by  requiring  the  opening  state- 
ment of  his  counsel  to  be  made  immediately  after  the 
plaintiff's  counsel  has  made  his  opening  statement,  and 
before  any  evidence  is  offered  by  either  party.  The 
order  in  which  counsel  for  parties  address  the  jury  is 
within  the  discretion  of  the  trial  court,  and  its  action  is 
not  reviewable  upon  appeal :  21  P.  &  L.  Dig.  of  Decis- 
ions, 37732;  1  P.  &  L.  Dig.  of  Decisions,  1005.  This 
statement  of  the  general  rule  is  supported  by  a  loi^g  line 
of  decisions,  amongst  the  more  prominent  of  which  are : 
Robeson  v.  Whitesides,  16  S.  &  B.  320 ;  Smith  v.  Frazer, 
53  Pa.  226;  Mendenhall  v.  Mendenhall,  12  Pa.  Superior 
Ct.  290.  As  will  be  seen  by  a  careful  study  of  these  and 
other  decisions  upon  the  point,  the  principle  at  the  foun- 
dation of  the  rule  is,  that  the  order  in  which  counsel  ad- 
dress the  jury  is  a  matter  of  practice,  not  of  absolute 
legal  right,  and,  being  so,  is  the  subject  of  regulation 
by  the  trial  court.  If  this  be  true  as  to  closing  arguments 
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in  individual  cases,  the  making  of  a  general  rule  like 
that  in  question  must,  for  even  plainer  reasons,  be  within 
the  discretionary  power  of  the  court  This  assignment  is 
overruled. 

The  second  and  fourth  assignments  may  be  considered 
together.  A  brief  reference  to  the  testimony  is  neces- 
sary to  a  correct  understanding  of  them.  The  action  was 
trespass  for  unlawfully  ejecting  the  plaintiff  from  the 
defendant's  railroad  train.  Plaintiff  testified  that  on  the 
day  in  question  he  purchased  a  ticket  from  Beading  to 
Philadelphia,  tendered  it  to  a  trainman  upon  the  train, 
by  whom  it  was  accepted,  but  subsequently  the  train- 
man returned,  gave  him  a  ticket  which  was  not  good,  as 
it  read  the  other  way  and  had  been  canceled ;  the  train- 
man told  him  that  he  would  be  required  to  pay  his  fare; 
plaintiff  refused  and  he  was  told  to  leave  the  train  at 
Boyersford.  Upon  his  refusal  to  do  this,  the  conductor 
and  another  person  took  him  by  the  arms  and  forcibly 
ejected  him  from  the  car.  He  testified  that  his  arms 
were  black  and  blue  for  a  week  as  a  result  of  their  han- 
dling of  him ;  that  after  they  removed  him  from  the  train, 
a  police  officer  called  by  the  conductor  took  him  into  the 
ticket  office  and  kept  him  there  for  about  twenty  minutes, 
until  he  paid  his  fare  under  threats  of  arrest ;  that  after 
he  paid  his  fare  he  was  permitted  to  go;  that  subse- 
quently because  of  lack  of  money  he  was  compelled  to 
sleep  on  a  hard  bench  in  the  railroad  station  over  night ; 
and  that  following  his  ejection  from  the  train  he  was 
very  nervous,  had  severe  bruises  over  the  arms,  had  chills 
in  consequence  of  the  cold  he  caught  and  was  confined 
to  bed  for  a  week.  He  testified  that  he  called  in  a  phy- 
sician, and  this  led  to  the  question  which  is  the  subject 
of  the  second  assignment  of  error.  Clearly,  in  view  of 
his  previous  testimony,,  it  was  competent  to  ask  him  how 
many  times  he  was  visited  by  the  physician.  The  in- 
structions which  are  complained  of  in  the  fourth  assign- 
ment of  error  we  think  were  warranted  by  the  testimony 
given  by  the  plaintiff.    In  Laird  v.  Pittsb.  Traction  Co., 
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166  Pa.  4ty  which  was  a  case  somewhat  similar  to  the 
present)  it  was  held:  ^^In  such  a  case  damages  are  not 
limited  merely  to  an  amount  suMcient  to  compensate 
plaintiff  for  the  trouble  and  inconvenience  caused  him 
by  the  delay  in  being  put  off  the  car^  and  the  additional 
expense  necessary  to  complete  his  journey.  He  is  en- 
titled to  substantial  damages  for  the  inexcusable  tres* 
pass.''  See,  also,  Perry  v.  Pittsburgh  Union  Pass.  By. 
Co.,  163  Pa.  236.  The  testimony  was  conflicting,  but  the 
questions  of  fact  were  all  fairly  and  impartially  sub- 
mitted to  the  jury,  and  in  giving  the  instructions  which 
are  complained  of  in  this  assignment  the  trial  judge  was 
very  careful  not  to  invade  their  province.  These  a»* 
signments  are  overruled. 

The  defendant  asked  for  and  was  allowed  several  ex* 
ceptions  to  particular  portions  of  the  charge,  but  the 
court  refused  to  allow  a  general  exception,  which  ruling 
was  excepted  to  and  is  made  the  subject  of  the  fifth 
assignment  of  error.  The  ruling  was  in  accordance  with 
several  decisions  of  the  Ckmrts  of  Common  Pleas  which 
had  been  made  at  that  time.  But  in  the  case  of  Mastel 
V.  Walker,  246  Pa.  65,  decided  in  July,  1914,  Mr.  Justice 
MoBGHZiSKBR  stated  the  rule  upon  the  subject  as 
follows :  '^A  litigant  is  entitled  as  a  matter  of  right  to 
except  generally  to  a  charge  (Foley  v.  Philadelphia 
Bapid  Transit  Co.,  240  Pa.  169),  and  under  such  an  ex- 
ception he  may  assign  all  actual  errors  of  law,  or  any 
material  matter  that  is  so  inadequately  presented  as  to 
be  calculated  to  mislead  the  jury;  moreover,  he  may 
assign  the  whole  charge  as  inadequate,  if  it  fails  to  pre- 
sent the  real  questions  in  the  case  or  if  its  general  effect 
is  to  give  a  wrong  or  misleading  impression  to  the  jurors 
concerning  the  material  issues  involved  or  their  duties 
in  connection  therewith."  It  follows  that  there  was 
error  in  the  ruling  here  complained  of.  But  it  is  to  be 
noted  that  the  charge  and  the  notes  of  testimony  were 
transcribed  and  filed  by  order  of  court  and  were  brought 
on  the  record  by  the  special  exceptions.    We  have  ex- 
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aniined  the  charge,  in  the  light  of  the  testimony,  as  if  it 
had  been  generally  excepted  to,  and  find  nothing  in  it 
which  would  justify  a  reversal.  Therefore,  the  error 
complained  of  in  this  assignment  was  not  harmful. 

The  defendant  filed  a  motion  and  reasons  for  new  trial. 
By  order  of  July  1st,  the  plaintiff  was  "directed  to  file 
a  remittitur  for  f  150,  within  ten  days,  otherwise  motion 
for  new  trial  granted."    Before  the  ten  days  had  expired 
the  court  made  another  order,  which  was  evidently  in- 
tended to  supersede  the  former  one  (at  least,  it  had  that 
effect),  "that  a  new  trial  be  granted  in  this  case  unless 
plaintiff  within  ten  days  file  a  stipulation  that  he  will 
accept  in  full  satisfaction  of  his  claim  the  sum  of  f  150, 
and  all  costs,  provided  the  same  is  paid  within  ten  days 
after  notice  of  the  filing  of  said  stipulation  to  defendant 
or  its  counsel.    If  said  stipulation  is  filed  and  payment 
of  said  amount  with  all  costs  is  not  made  as  aforesaid 
within  ten  days,  then  new  trial  is  refused  and  judgment 
may  be  entered  on  the  verdict  in  the  sum  of  |300."    The 
plaintiff  filled  the  stipulation,  but  the  defendant  did  not 
pay.    Accordingly,  judgment  was  entered  on  the  verdict 
Similar  orders  have  been  sustained,  on  appeal,  in  many 
cases,  among  which  may  be  mentioned  Fleming  v.  Dixon, 
194  Pa.  67;  Wirsing  v.  Smith,  222  Pa.  8;  McLaughlin 
V.  Kelly,  230  Pa.  251 ;  Campbell  v.  Pittsb.  Bridge  Co., 
23  Pa.  Superior  Ct.  138;  Weinberger  v.  Suess,  recently 
decided  in  Pittsburgh.    After  consideration  of  the  na- 
ture of  the  trespass  complained  of  and  the  facts  which 
the  jury  could  find  from  the  testimony,  we  cannot  say 
that  the  damages  awarded  by  the  jury  were  so  excessive 
and  so  lacking  in  support  in  the  testimony  as  to  justify 
us  in  holding  that  the  court  committed  error  in  not 
granting  a  new  trial. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 
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Shaf er  v.  Philadelphia,  Appellant. 

Negligence— Municipalities — Sidewalk — Depression  in  sidewalk. 

Where  a  woman  steps  into  a  depression  in  the  sidewalk  of  a  city 
street  during  a  dark  night  and  in  a  locality  with  which  she  is  not . 
familiar,  and  is  injured,  she  may  recover  damages  from  the  city 
by  proof,  that  she  fell  at  a  point  where  a  driveway  to  a  garage 
crossed  the  sidewalk ;  that  the  difference  in  the  levels  of  the  side- 
walk and  driveway  was  between  three  and  four  inches,  and  that 
there  was  no  ordinance  regulating  the  construction  of  such  a  drive- 
way. 

Argued  Dec.  4, 1914.  Appeal,  No.  205,  Oct.  T.,  1914, 
by  defendant,  from  judgment  of  C.  P.  No.  2,  Philadelphia 
Co.,  March  T.,  1913,  No.  3447,  on  verdict  for  plaintiff  in 
case  of  Harry  B.  Shafer  and  Mary  Shafer,  his  wife,  v. 
PhUadelphia.  Before  Rice,  P.  J.,  Orlady,  Hbad,  Ebp- 
HABT  and  Trbxlbb,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Staples,  P.  J.,  specially  presiding. 

The  circumstances  of  the  accident  are  stated  in  the 
opinion  of  the  Superior  Court. 

Verdict  and  judgment  for  Harry  B.  Shafer  for  f226, 
and  for  Mary  Shafer  for  fSOO.    Defendant  appealed. 

Error  assigned  was  in  refusing  binding  instructions 
for  defendant 

Jf.  J.  McEnery,  Assistant  City  Solicitor,  with  him 
Michael  J.  Ryan,  City  Solicitor,  for  appellant,  cited: 
Mason  v.  Philadelphia,  205  Pa.  177;  Eisenbrey  v.  Phila- 
delphia, 19  PhUadelphia  504 

Thomas  H.  McCaffrey,  for  appellees,  cited :  Gschwend 
Borough,  238  Pa.  361;  Gillard  v.  Chester,  212  Pa.  338; 
V.  Millvale  Borough,  159  Pa.  257;  Pugh  v.  Springdale 
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Banett  y.  Easton,  200  Pa.  514;  Momelman  v.  Hatfield 
Borough,  202  Pa.  489;  Bruch  v.  Philadelphia,  181  Pa« 
588;  Golf  v.  Philadelphia,  241  Pa.  172;  Henry  v.  Wii- 
liamsport,  197  Pa.  465;  McLanghlin  v.  Kelly,  230  Pa. 
251 ;  Beloud  y.  Sayre,  56  Pa.  Superior  Ct.  215. 

Opinion  by  Tbhxleb,  J.,  July  21, 1915 : 

The  questions  inyolyed  in  this  case  were  properly  sub- 
mitted to  the  jury  by  the  learned  trial  judge  in  a  fair 
and  adequate  charge  and  the  yerdict  for  the  pUintiif 
should  not  be  disturbed. 

The  accident  which  is  the  basis  of  plaintifFs  claim  oc» 
curred  at  half  past  eleyen  o'clock  in  the  eyesiing  of  a 
dark  night  as  plaintiff  was  returning  home  from  the 
theater.  When  she  came  to  the  driyeway  which  crossed 
the  payement  aiid  afforded  access  to  a  garage,  she  fell 
into  the  depression  caused  by  the  difference  in  the  leyels 
of  the  payement  and  driyeway,  a  difference  in  grade  of 
three  or  four  inches.  It  was  yery  dark  at  the  location 
at  which  the  accident  occurred.  There  was  a  street 
lamp  burning  dimly  some  distance  away,  but  a  trolley 
pole  cast  a  shadow  on  the  place.  Plaintiff  had  resided 
in  the  city  about  two  weeks,  and  had  neyer  used  the  paye- 
m^t  immediately  in  front  of  the  garage  but  had  used 
the  payement  on  the  opposite  side  of  the  street  two  or 
three  times.  There  was  no  ordinance  r^ulating  the 
construction  of  such  driyeways.  An  ordinance  pre- 
scribed the  gradai  of  payements  and  the  descent  of  the 
same  from  the  property  line  to  the  curb,  but  made  no 
reference  to  driyeways  in  this  regard. 

Under  these  circumstances,  we  do  not  think  the  court 
should  haye  decided  as  a  matter  of  law  that  the  city  was 
free  from  negligence.  Counsel  for  the  appellant  relies 
upon  two  cases:  Mason  y.  Philadelphia,  205  Pa.  177, 
and  Eisenbrey  y.  Philadelphia,  19  Philadelphia  504, 
these  being  the  only  cases  cited  in  his  brief.  In  the  Ma- 
son case,  the  plaintiff  being  in  the  street  made  a  misstep 
and  fell  into  the  gutter  which  was  curbed  on  both  sides* 
Vol.  lx — 17 
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There  was  no  street  crossing  where  he  fell.  The  court 
held  that  the  streets  of  a  mnnicipali^  could  not  be 
maintained  on  a  dead  level  and  that  there  must  be  some 
inequalities  and  offsets  here  and  there  and  that  the 
municipality  cduld  not  be  held  responsible  for  missteps 
or  slips  by  the  users  of  the  streets.  The  case  of  Eisen- 
brey  v.  Philadelphia  has  no  application.  The  injury  in 
that  case:  arose  by  reason  of  a  gate  in  the  fence  along- 
side the  payement  being  violently  slammed  against  a 
pedestrian  by  a  third  person.  We  find  nothing  in  the 
above  cases  nor  in  any  others  that  holds  that  a  depres- 
sion of  three  or  four  inches  is  such  a  slight  inequality  as 
would  not  suffice  to  sustain  a  recovery.  Common  ex- 
perience would  also  tell  us  that  what  might  be  regarded 
as  a  slight  inequality  in  a  gutter  or  street  might  be  quite 
a  serious  defect  in  a  pavement.  In  Ghschwend  v.  MUlvale 
Boro.y  159  Pa.  257^  the  hole  in  a  cinder  walk  was  four 
inches  deep.  In  Pugh  v.  Springdale^  238  Pa.  361^  the  de- 
pression was  four  or  five  inches  deep.  In  Oillard  v.  CJity 
of  Chester^  212  Pa.  338,  the  inequality  amounted  to  three 
and  one-half  or  four  inches.  In  all  these  cases  the  ver- 
dicts for  plaintiffs  were  sustained.  In  the  same  line  of 
cases  are  Bassett  v.  Easton,  200  Pa.  514 ;  Musselman  v. 
Hatfield  Boro.,  202  Pa.  489;  Bruch  v.  Philadelphia,  181 
Pa.  588;  Goff  v.  Philadelphia,  214  Pa.  172;  Henry  v. 
WUliamsport,  197  Pa.  465;  Beloud  v.  Sayre,  56  Pa.  Su- 
perior Ct.  215.  What  particular  shallowness  of  depress 
rionin  a  sidewalk  or  street  forms  such  a  slight  inequality 
in  the  surface,  as  to  excuse  its  presence  and  release  the 
city  of  liability  therefor  cannot  be  definitely  stated. 
Each  case  must  necessarily  be  determined  by  the  sur- 
rounding circumstances  and  generally  the  matter  must 
be  left  to  the  jury.  In  this  case  the  pavement  to  its  en- 
tire width  was  open  for  public  travel  and  it  was  the  duty 
of  the  city  to  see  that  it  was  maintained  in  a  reasonably 
safe  condition,  in  such  a  condition  as  to  render  it  safe 
to  the  traveler  exercising  ordinary  care.  Whether  the 
accident  is  caused  by  a  temporary  condition  or  by  a  per*. 
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manent  construction  will  make  no  difference  as  to  the 
liability  of  the  city  except  as  to  the  question  of  notice, 
which  is  not  present  in  this  case.  As  stated  before  we 
think  the  matter  of  plaintiff's  contributory  negligence 
and  the  city's  lack  of  care  were  properly  left  to  the  jury. 
Judgment  affirmed. 


Fmit  Dispatch  Company,  Appellant,  v.  Magee. 

.  Contract — Sale — Breach — Evidence — Principal  and  agent — Cor- 
paration. 

In  a  suit  where  a  corporation  is  sought  to  be  held  liable  in  dam- 
ages for  breach  of  a  contract  to  deliver  a  carload  of  bananas  the 
claimant  testified  that  he  made  an  oral  contract  with  the  company's 
agent  for  the  sale  and  delivery  of  the  bananas.  Thd  company  of- 
fered evidence  tending  to  show  that  the  order  had  not  been  ac- 
cepted by  the  company.  The  course  of  dealing  between  the  parties 
indicated  that  for  many  years  purchases  had  been  made  orally 
from  the  agent,  and  had  not  been  repudiated  by  the  company. 
The  contract  provided  that  the  shipment  should  be  made  on  a  par- 
ticular day.  The  excuse  given  for  not  making  the  shipment,  was 
impossible  weather  conditions.  Held,  that  the  case  was  for  the 
jury. 

Where  authority  is  to  be  implied  from  acts  of  the  agent  and 
evidence  appears  that  a  course  of  dealing  had  been  established 
which  has  been  recognized  by  the  principal,  the  question  of  au- 
thority and  scope  thereof  is  for  the  jury. 

Argued  Dec.  7,  1914.  Appeal,  No.  272,  Oct.  T.,  1913, 
by  plaintiff,  from  judgment  of  C.  P.  Northampton  Co., 
April  T.,  1912,  No.  70,  on  verdict  for  plaintiff  in  case  of 
Proit  Dispatch  Company  v.  Horace  L.  Magee,  et  al., 
trading  as  Magee  Brothers.  Before  Bice,  P.  J.,  Or- 
LADY,  Head,  Eephabt  and  Trexlbr,  JJ.    Affirmed. 

Assumpsit  for  goods   sold   and   delivered.     Before 
Stewart,  P.  J. 
The  court  charged  in  part  as  follows : 
The  action  that  you  are  now  trying  is  one  brought  by 
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the  Frait  Dispatch  Company  against  tiie  firm  of  Magee 
Bros.  The  suit  is  brought,  in  the  first  instance,  to  re- 
cover a  bill  for  some  cocoannts  and  some  bananas  which 
were  sold  by  the  plaintiff  to  Magee  Bros.,  and  the  date 
of  that  transaction  is  December  6th.  The  amonnt  of  the 
transaction  is  f  199.87.  There  is  no  dispute  about  either 
date,  December  5th,  or  the  amount,  f  199.87,  of  that  first 
transaction  between  these  parties.  But  Magee  Bros, 
had  another  transaction,  and  there  is  where  the  dispute 
comes  in;  and  the  defendants,  the  Magee  Bros.,  now 
claim  that  by  reason  of  the  failure  of  the  plaintiffs  to 
fulfill  their  contract  which  took  place  on  the  15th  of 
December,  that  is,  ten  days  after  the  one  that  I  have  first 
spoken  of,  they  suffered  damages. 

Now,  it  is  undisputed  in  this  case,  from  any  point  of 
view,  as  the  court  understands  it,  that  there  was  some 
conversation,  either  over  the  'phone,  or  by  word  of 
mouth,  or  in  both  ways,  between  Mr.  Magee  and  Mr. 
Gallagher.  There  is  no  dispute  about  that.  Mr.  Magee, 
as  the  court  remembers  it,  says  that  he  called  Mr.  Galla- 
gher up,  had  a  conversation  with  him  about  the  pur- 
chase of  500  bunches  of  bananas,  and  when  he  went  to 
Philadelphia,  at  a  place  which  he  indicates  and  identi- 
fies, on  the  steps  of  the  auction  room,  at  an  hour  which 
he  remembers,  which  was,  as  the  court  remembers  it,  at 
a  quarter  of  one,  he  would  have  you  believe  that  he  made 
a  definite  contract  for  these  500  bunches  of  bananas 
which  were  to  be  delivered  to  Mr.  Magee  to  have  them 
here  on  Saturday,  and  he  has  given  you  the  reason  why 
he  wanted  them — ^for  his  Christmas  trade. 

Now,  he  says  that  that  was  a  verbal  contract  entered 
into  between  him  and  Mr.  Gallagher  acting  for  the  plain- 
tiff;  and  his  position  is  that  that  is  all  there  was  in  the 
matter;  that  it  was  begun  and  ended — ^it  was  a  finished 
transaction.  Now,  are  you  satisfied,  from  all  the  evi- 
dence in  the  case,  that  that  was  the  way  this  matter  took 
place  between  the  parties ;  because,  if  that  was  so,  then 
the  fruit  company  never  delivered  the  goods,  the  ba- 
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iiima%  to  Mr.  Magee  at  the  time  be  stipolated,  and  I  say 
to  yon,  as  a  matter  of  law,  that  their  defense  that  the 
weather  was  too  cold  is  not  a  good  defense.  Impossibility 
of  performance  is  not  a  defense.  A  man  who  enters  into 
a  bargain  where  the  delivery  depends  upon  weather  con* 
ditions  mnst  be  held  to  know  that  there  are  likely  to  be 
changes,  and  if  he  wants  to  relicTe  himself  from  the  per- 
formance of  his  contract  it  is  very  eai^y  to  say  so — ^very 
easy  to  pnt  it  in  writing  that  he  shall  not  be  compelled 
to  ship  the  bananas  if  the  weather  is  too  cold  and  the 
weather  is  going  to  destroy  them.  Nor  do  I  find  any- 
thing in  these  conditions  which  I  have  read  over  of  these 
changes;  because  as  I  read  these  conditions,  if  the  con- 
ditions are  applicable,  if  they  had  shipped  these  bananas 
and  they  had  frozen  it  would  have  been  at  the  loss  of  the 
Magees.  So  I  say  to  yon,  gentlemen  of  the  jury,  that 
that  is  not  a  defense,  and  so  charge  you  as  a  matter  of 
law.  And  when  the  court  charges  you  as  to  what  the 
law  is,  it  is  to  be  expected  that  you  will  take  what  the 
court  says  as  being  the  law  upon  that  subject.  When  it 
comes  to  matters  of  evidence,  it  is  your  recollection 
which  is  to  govern  and  you  are  the  judges  of  matters  of 
fact,  not  my  statements  as  to  recollection  of  facts,  but 
your  recollection  governs.  In  matters  of  law,  you  are 
expected  to  take  the  law  as  the  court  lays  it  down. 

[But,  the  plaintiff,  the  fruit  company,  in  answer  to 
this  claim,  puts  in  another  defense;  and  they  say  that 
Mr.  Qallagfaer  is  not  such  an  agent  as  would  be  entitled 
to  make  any  contract,  and  that  all  contracts,  as  the  court 
understands  it,  are  subject,  in  the  first  place,  to  this 
paper  which  is  marked  Exhibit  No.  1,  and  the  significant 
words  of  that  paper  are,  after  acknowledging  the  receipt 
of  a  telephcme  order,  ^^this  memorandum  is  merely  an 
acknowledgment  and  not  an  acceptance  of  your  order 
which  is  to  be  accepted  only  by  shipment  and  upon  and 
subject  to  the  terms  printed  on  the  back  hereof  If  you 
should  find  that  that  contract  was  entered  into,  as  I  said 
before,  between  Magee  and  Gallagher,  and  nothing  was 
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said  about  sending  any  memorandum,  such  as  this  is, 
they  couldn't  send  that  memorandum  to  Magee  and  make 
it  a  part  of  the  contract  unless  the  Mageea  had  bound 
themselves  by  something,  either  in  writing  or  by  a  course 
of  dealing,  which  would  make  a  memorandum,  such  as 
this,  a  part  of  the  contract.  Therefore,  it  becomes  im- 
portant for  you  to  consider  whether  they  did  so  bind 
themselves.]     (2) 

It  appears  that  some  time  in  March,  1909,  on  the  15th, 
that  the  Magees  had  signed  this  yellow  paper,  which  is 
marked  Exhibit  No.  6,  in  the  presence  of  Mr.  Arnold, 
who  lives  in  the  Third  Ward  of  the  City  of  Easton,  who 
happened  to  be  in  their  room,  and  in  the  presence  of  Mr. 
Gallagher,  and  their  names  appear  here  as  witnesses. 
That  receipt  refers  to  this  book,  and  by  the  terms  of  this 
book  the  same  wording  that  you  find  upon  the  back  of 
the  memorandum  is  made  part  of  any  contract  which 
may  be  entered  into  at  that  time  or  in  the  future  be- 
tween the  plaintiff  and  the  defendant  in  this  case. 

Now,  it  also  appears,  according  to  the  testimony  of 
Mr.  Magee,  and  according  to  the  exhibit,  which  is  No.  4, 
I  think,  that  about  a  year  afterwards,  on  May  10,  1910, 
the  Magees  sent  back  this  book,  and  substantially,  as  it 
appears  from  the  contents  of  the  letter,  said:  *^e  re- 
turn your  code.  We  do  not  see  any  advantage  in  using 
the  code  at  all,  as  you  have  never  put  any  price  in  the 
telegram."  If  they  sent  that  back  to  the  fruit  company, 
and  the  fruit  company  received  it,  and  there  is  a  pre- 
sumption of  law  if  it  was  mailed  to  them  and  properly 
addressed  they  got  it,  then  the  Magees  would  not  be 
bound  by  that  code  and  by  the  conditions  which  are  con- 
tained in  the  book,  because  it  would  be  the  duty  of  the 
fruit  company  if  they  intended  to  bind  them  to  call  their 
attention  to  the  fact  that  they  were  sending  back  that 
which  was  a  part  of  the  original  contract.  There  is  no 
evidence  that  there  was  any  action  of  that  kind  taken 
by  the  Fruit  Dispatch  Company.  But  they  say  that  ir- 
respective of  that  the  whole  course  of  dealing,  every  one 
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of  their  transactions,  whether  by  'phone  or  verbal,  every 
single  one  of  them,  was  subject  to  confirmation  by  mem- 
oranda that  are  similar  to  this  one,  and  that  the  Magees 
knew  that  the  only  acceptance  of  the  order  Urovld  be  by 
shipment ;  that  is  to  say,  until  the  fruit  company  actual- 
ly shipped  the  goods,  sent  the  goods  on  the  car,  that 
there  was  no  order  binding  between  the  parties.  If  you 
believe  there  was  such  a  course  of  dealing,  that  the  Ma- 
gees knew  or  ought  to  know  that  every  order  that  they 
placed  with  them  would  be  subject  to  this  condition  and 
that  there  would  be  no  contract  until  there  was  a  ship- 
ment, then  it  would  be  your  duty  to  find  that  the  plain- 
tiffs had  sustained  their  claim  in  answer  to  the  claim 
for  set-off. 

Verdict  and  judgment  for  plaintiff  for  |61.64.  Plain- 
tiff appealed. 

• 

EfYars  assigned  were  in  refusing  binding  instructions 
for  plaintiff  and  portion  of  charge  as  above  quoting  it. 

J.  W.  Fow,  with  him  E.  J.  Fow,  for  appellant. 

Pennel  C.  Evans,  with  him  Clarence  Beck,  for  ap- 
pellee. 

Opinion  by  Kbphabt,  J.,  July  21, 1916 : 
This  is  an  appeal  from  an  action  by  the  fruit  com- 
pany as  plaintiff  against  Magee  Broth(un9,  defendants, 
for  produce,  and  a  counter  claim  for  damages  for  failure 
to  ship  bananas  as  agreed  upon.  The  verdict  sustained 
defendant's  counter  claim  which  the  court  below  re- 
fused to  disturb.   Hence  this  appeal. 

The  defendants  presented  evidence  showing  that  on 
December  16, 1910,  in  Philadelphia,  they  made  and  con- 
cluded a  contract  for  the  shipment  of  a  car  of  bananas 
from  New  York  on  the  16th.  This  contract  did  not  de- 
pend on  any  memorandum  of  acknowledgment  and  stip- 
ulation therein  contained,  that  '^t  is  to  be  accepted  only 
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by  shipment  Without  defendants'  consent  the  con- 
tract thus,  made  could  not  be  modified  by  subsequent 
receipt  of  such  acknowledgement.  It  appears  from  the 
defendants'  testimony  that  when  bananas  were  pur- 
chased on  the  dock  they  never  received  any  such  ac- 
knowledgment or  memorandum,  as  the  sale  was  then 
and  there  concluded.  It  is  apparent  plaintiff  must  have 
regarded  Gallagher's  contract  as  one  requiring  ship- 
ment to  be  made  on  the  16th.  Its  representative  asked 
defendants^  when  it  found  it  impossible,  through  weath- 
er conditions,  to  ship  on  the  16th,  whether  it  diould 
make  shipment  thereafter,  and  not  being  advised  no 
shipment  was  made. 

Gallagher,  the  agent  who  sold  the  bananas  to  the  de- 
fiendants  on  the  dock  in  Philadelphia,  to  be  shipped 
from  New  York,  was  named  in  the  memorandum  of  pur- 
chases «s  the  resident  manager.  The  defendants  pur- 
chased yearly  from  him,  as  plaintiff's  representlitive, 
from  thirty-five  to  fifty  cars  of  bananas,  most  of  which 
were  on  orders  for  future  delivery.  In  no  instance,  as 
far  as  we  can  determine  from  the  testimony,  were  these 
contracts  for  future  delivery  repudiated  by  the  plaintiff. 
The  law  is  well  settled  that  where  authority  is  to  be  im- 
plied from  acts  of  the  agent,  and  evidence  appears  that 
a  course  of  dealing  has  been  established  which  has  been 
recognized  by  the  principal,  the  question  of  authority 
and  scope  thereof  is  for  the  jury:  Singer  Mfg.  Co.  v. 
Christian,  211  Pa.  534.  "When  a  corporation  intrusts 
a  principal  officer  or  manager  with  the  general  super- 
vision of  a  particular  branch  of  its  business,  it  clothes 
such  officer  or  manager  with  the  authority  of  a  general 
agent  coextensive  with  the  business  intrusted  to  his  care, 
and  private  instructions  limiting  his  ostensible  powers 
will  not  protect  the  corporation  from  liability  for  the 
acts  of  the  agent  done  within  the  scope  of  his  ostensible 
authority,  although  the  specific  act  may  be  in  ezcem  of 
private  instructions" :  American  Car  &  Foundry  Co.  v^ 
Alexandria  Water  Co.,  218  Pa.  542;  Buckwalter  Stove 
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Co.  V.  Central  Trust  &  Savings  Co.,  53  Pa,  Superior 
Ct  558- 

When  the  plaintiff  failed  to  ship  from  New  York  the 
car  of  bananas  to  be  used  by  the  defendants  for  their 
Christmas  trade,  defendants  were  compelled  to  buy  in 
Philadelphia  bananas  necessary  to  supply  this  trade; 
in  so  doing  they  paid  a  sum  of  money  in  excess  of  that 
which  they  would  have  been  required  to  pay  had  the 
plaintiff  performed  its  agreement.  That  plaintiff  was 
prevented  by  weather  conditions  from  making  shipment 
from  New  .York  on  the  16th,  would  not  relieve  it  from 
liability  for  the  damages  defendants  sustained.  De- 
fendants relied  on  this  contract  and  plaintiff's  failure  to 
perform  caused  the  loss. 

The  only  purpose  for  which  the  Code  Book  would  be 
relevant  was  to  rebut  defendants'  proof  of  lack  of  knowl- 
edge of  a  course  of  dealing;  that  from  the  memorandum 
and  Code  Book  they  knew  an  acknowledgment  must  fol- 
low the  purchase;  but  in  the  face  of  the  defendants' 
testimony  that  the  sale  was  c<miplete  on  the  dock,  and 
that  the  Code  Book  had  been  returned  some  seven 
months  before  as  being  of  no  use  to  defendants,  this  Code 
Book  would  not  be  conclusive  of  the  defendants'  right 
to  set-off.    This  testimony  was  for  the  jury. 

The  assignments  c(Hnplaining  of  the  charge  of  the 
court  are  without  merit.  The  charge  presented  every 
phase  of  the  plaintiffs'  case.  The  motion  to  strike  out 
plaintiffs'  testimony  with  reference  to  the  contract  of 
Dee^nber  15th,  because  the  contract  was  not  proven  and 
that  Gallagher  had  no  authority  to  make  such  contract, 
was  properly  refused. 

The  assignments  of  error  are  overruled  and  the  judg- 
aient  is  affirmed  at  the  cost  of  the  appellant 
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Bahrenberg,  Appellant,  v.  Bhoads. 

Deed9 — CovenanU — BecUaU — Adverse  possession. 

The  mere  recital  in  a  deed  that  a  portion  of  the  land  conveyed 
was  held  by  the  grantor  by  adverse  possession  does  not  furnish  the 
grantee  ground  for  an  action  for  breach  of  covenant,  after  the 
portion  of  the  land  referred  to  had  been  lost  to  him  by  an  adverse 
recovery,  if  the  deed  contained  no  covenant  of  warranty  either 
general  or  special. 

Argued  Dec.  7,  1914.  Appeal,  No.  18,  Oct.  T.,  1914, 
by  plaintiffs,  from  order  of  C.  P.  Monroe  Co.,  Sept.  T., 
1911,  No.  31,  discharging  rule  for  judgment  for  want  of 
a  sufficient  affidavit  of  defense  in  case  of  Henry  W. 
Bahrenberg,  et  al.,  trading  as  the  Tobyhanna  Company, 
y.  Alfred  L.  Bhoads,  et  al.  Before  Bicb,  P.  J.,  Orlady, 
Head,  Kephart  and  Trbxlbr,  JJ.   Affirmed. 

Assumpsit  for  breach  of  contract. 

Bule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense. 

Staples,  P.  J.,  filed  the  following  opinion : 

On  the  9th  day  of  August,  1907,  the  above  named  de- 
fendants conveyed  to  the  above  named  plaintiffs,  a  cer- 
tain messuage  and  lot  or  piece  of  land  situate  in  the  vil- 
lage of  Tobyhanna  Mills,  Coolbaugh  Township,  Monroe 
County,  Pennsylvania,  containing  nine  thousand  six 
hundred  seventy-eight  (9,678)  square  feet,  and  immedi- 
ately following  the  description  of  the  land  conveyed 
there  appears  in  the  conveyance,  the  following  recital  of 
titie: 

Being  composed  of  lands,  the  title  to  which  became 
vested  in  the  Tobyhanna  and  Lehigh  Lumber  Company, 
Limited,  a  small  portion  of  it  subject  to  a  deed  executed 
by  Oeorge  W.  Scranton,  et  al.,  to  the  Delaware,  Lacka- 
wanna and  Western  Railroad  Company,  dated  Novem- 
ber 19, 1860,  and  recorded  in  the  office  for  the  recording 
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of  deeds,  &c.,  at  Stroudsburg  in  and  for  said  County  of 
Monroe,  in  Deed  Book,  Vol.  X,  page  157,  granting  a 
right  of  way  over  certain  lands ;  another  portion  of  the 
lot  now  being  conveyed  having  been  conveyed  by  the 
said  George  W.  Scranton,  et  al.,  to  the  Delaware,  Lacka- 
wanna and  Western  Railroad  Company  by  the  same 
deed  but  to  the  extent  of  land  included  in  this  deed 
which  had  been  thus  conveyed,  the  Tobyhanna  and  Le- 
high Lumber  Company,  Limited,  and  its  predecessors  in 
title  has  been  in  continuous  possession  adverse  to  said 
Delaware,  Lackawanna  and  Western  Railroad  Company 
for  a  period  of  over  twenty-one  years  immediately  pre- 
ceding the  date  of  the  deed  next  hereinafter  recited; 
the  recital  of  title  being  continued  in  said  deed,  showing 
how  the  title  was  conveyed  from  the  Tobyhanna  &  Le- 
high Lumber  Company,  Limited,  to  the  grantors  of  the 
deed,  and  having  in  the  following  exception  and  reserva- 
tion, viz: 

Excepting  and  reserving  thereout  and  therefrom  a 
strip  of  land  on  the  westerly  side  of  the  above  described 
lot  of  land  about  eighteen  feet  in  width,  which  for  many 
years  has  been  used  as  a  public  road  or  street  and  known 
as  Goodwin  street.  It  being  the  true  intent  and  meaning 
of  this  conveyance  that  there  shall  be  conveyed  to  the 
said  party  of  the  second  part,  its  successors  and  assigns, 
all  the  ground  heretofore  used  and  occupied  by  the  Toby- 
hanna Store  Company  and  no  more. 

(To  have  a  proper  understanding  of  this,  we  think  it 
advisable  to  state  here  that  the  "9,678  square  feet"  con- 
veyed, did  not  all  enter  into  this  contenti<m ;  as  a  part 
of  the  lot  of  land  did  not  depend,  as  to  title,  upon  the 
adverse  possession  of  the  grantors  and  their  predecessors, 
but  came  down  regularly  by  proper  and  good  convey- 
ances.) 

There  was  no  express,  nor  general  warranty  contained 
in  this  deed.  The  contention  is  about  that  part  of  the 
whole  tract,  title  to  which  it  was  claimed  was  by  adverse 
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possession^  and  on  which  was  a  part  of  an  office,  a  feed 
house,  etc. 

In  the  year  1907,  the  Delaware,  Lackawanna  and 
Western  Bailroad  Company  instituted  an  action  of 
ejectment  against  the  Tobyhanna  Ck)mpany,  Limited, 
virtually  the  plaintiffs  in  this  suit,  to  recover  a  part  of 
the  lot  of  land  forming  a  part  of  the  whole  tract  conveyed 
to  the  above  named  plaintiffs  as  aforesaid,  and  on  the 
final  trial  of  the  case,  there  was  a  verdict  in  favor  of 
the  said  Delaware,  Lackawannna  and  Western  Bailroad 
Company  of  all  the  land  forming  said  disputed  part, 
with  the  exception  of  the  land  covered  by  the  feed  house 
and  the  said  part  of  the  office  of  the  plaintiffs,  and  also 
said  recovery  subject  to  the  right  of  the  said  plaintifliei  to 
free  access  to  and  from  the  office,  the  cellar  thereof  and 
the  feed  house,  as  it  had  been  wont  to  have  for  a  period 
of  twenty-one  years  and  over.  The  present  plaintiffs,  at 
the  time  of  the  institution  of  the  suit,  notified  the  de- 
fendants of  the  same  and  called  upon  them  to  defend  the 
title,  which  they  either  refused  or  neglected  to  do;  and 
the  plaintiffs  in  this  suit  claim  that,  by  reason  of  their 
dispossession  of  that  part  of  the  lot  of  land  in  dispute 
and  which  formed  a  part  of  the  whole  lot  of  land  con- 
veyed to  them,  they  are  entitled  to  damages  from  the  de- 
fendants to  show  cause  why  said  judgment  should  not  be 
made  by  the  defendants  to  the  plaintiffs  in  the  deed 
aforesaid,  and  some  of  the  damages  not  being  disputed 
that  tihe  plaintiffs  are  entitled  to  recover,  they  have  asked 
for  a  judgment  for  said  amount  for  want  of  a  sufficient 
affidavit  of  defense,  and  a  rule  was  granted  upon  the  de- 
fendants to  show  cause  why  said  judgment  should  not  be 
entered  for  want  of  a  sufficient  affidavit  of  defense.  The 
said  defendants,  in  their  affidavit  of  defense,  claimed, 
inter  alia,  that  in  the  deed  aforesaid,  they  did  not  war- 
rant  the  title  of  the  lands  thereby  conveyed,  and  that  the 
recital  of  title  as  aforesaid,  did  not  constitute,  and  was 
Bot  intended  to  constitute,  a  warranty  of  the  same  or  a 
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covenant  on  their  part;  or,  in  other  words,  disputed  the 
legal  right  of  the  plaintiflfs  to  recover  in  this  action. 

As  far  as  the  case  presents  itself  to  the  court  at  this 
time,  it  is  a  question  of  whether  or  not  the  recital  of  title 
in  defendants'  deed,  which  stated  that  the  defendants  and 
their  predecessors  in  title  had  title  by  adverse  possession 
for  over  twenty-one  years,  was  a  covenant  upon  the  part 
of  the  defendants  of  seisin  and  quiet  enjoyment,  or  was 
a  mere  statement  which  did  not  impose  any  liability  upon 
the  defendants  either  to  defend  the  suit,  or  maintain 
title. 

The  plaintiffs,  in  their  argument,  based  their  right  of 
action  up<m  the  alleged  covenant  of  title  in  said  deed 
made  by  the  defendants  to  said  plaintiflis,  and  upon  the 
alleged  breach  thereof  by  reason  of  defendants'  failure 
to  keep  the  title  of  said  plaintiffs  good,  vis,  in  this :  by 
the  recovery  of  the  said  Delaware,  Lackawanna  and 
Western  Bsdlroad  Company  in  said  action  of  ejectment 
as  aforesaid  whereby  they,  the  said  plaintiffs  suffered 
great  damage,  as  more  particularly  set  forth  in  their 
statement  of  claim.  As  hereinbefore  stated,  the  alleged 
covenant  of  title  was  as  follows,  vis : 

^ but  to  the  extent  of  land  included  in  this  deed 

which  had  been  thus  conveyed,  the  Tobyhanna  &  Lehigh 
Lumber  CSompany,  Limited,  and  its  predecessors  in  title, 
has  been  in  continuous  possession  adverse  to  said  Dela- 
ware, Lackawanna  and  Western  Railroad  Ck)mpany  for 
a  period  of  over  twenty-one  years  immediately  preceding 
the  date  of  the  deed  next  hereinafter  recited,"  and  the 
date  of  said  deed  in  said  recital  being  July  27, 1899. 

There  was  no  contention  upon  the  part  of  plaintiffs' 
counsel  that  the  words  ^^grant,  bargain,  sell"  were  relied 
upon  to  sustain  the  covenant  of  title,  but  simply  that  the 
words  used  in  the  recital  of  title  were  an  implied  cove- 
nant that  the  defendants  through  their  predecessors  in 
title  had  a  perfectly  good  title  to  the  land  in  dispute  by 
adverse  possession,  i  e.,  for  a  period  of  twenty-one  years, 
open,  notorious,  exclusive  and  continuous,  and  which 
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title,  obtained  by  such  adverse  possession,  could  be  main- 
tained against  all  persons  claiming  adversely  to  the  same, 
and  that  the  covenant  was  broken  as  before  stated. 

We  are  unable  to  agree  with  this  contention,  nor  do 
we  find  any  authority  to  sustain  it,  except  in  the  case  of 
Christine  v.  Whitehill,  16  S.  &  R.  98,  which  was  overruled 
in  Whitehill  v.  Gotwalt,  3  P.  &  W.  313,  viz:  <^Where  a 
deed,  after  the  description  of  the  property  by  metes  and 
bounds,  and  stating  the  contents,  proceeded  ^ing  part 
of  fifty-eight  acres,  and  one  hundred  perches  of  land,  late 
the  property  of  W.  of  D.  township  aforesaid  deceased, 
which  wais  decreed  by  an  Orphans'  Court  of  Y.  county 
aforesaid,  held  &c.,  unto  M.  W.  (the  grantor)  one  of  the 
sons  of  the  said  W.,  deceased,  and  which  J.  W.  and  other 
heirs  of  the  said  W.,  deceased,  did  by  their  deed  of  re- 
lease, grant  and  confirm  unto  the  said  M.  W.,  and  to  his 
heirs  and  assigns  forever.'  Held,  that  these  words  do 
not  amount  to  a  covenant  by  the  grantor,  that  W.,  his 
father,  was  seized  of  an  indefeasible  estate  in  fee  simple, 
and  that  the  said  estate  was  vested  in  him ;  but  amounted 
to  no  more  than  a  recital,  and  a  continuation  of  the  de- 
scription of  the  land  intended  to  be  granted,  more  es- 
^ially  when  that  deed  contained  a  covenant  of  general 
warranty." 

.    In  order  for  this  contention  to  prevail,  the  plaintiff  is 
eompelled  to  rely  upon  an  implied  covenant;  in  other 
.  words,  a  covenant  in  law,  which,  in  the  case  of  Williams 
T.  Burrell,  1st  Com.  Bench.  402,  is  stated  as : 

"An  agreement  which  the  law  infers  or  implies  from 
the  use  of  certain  words  having  a  known  legal  operation 
in  the  creation  of  an  estate ;  so  that,  after  they  have  had 
their  primary  operation  in  creating  the  estate,  the  law 
gives  tliem  a  secondary  force  by  implying  an  agreement 
on  the  part  of  the  grantor  to  protect  and  preserve  the  es- 
tate so  by  those  words  already  created. 
^  .  The  inclusion  in  the  recital  of  title  that  the  title  te  a 
part  of  it  had  been  obtained  by  adverse  possession  can- 
not;'in  our  opinion,  be  construed  into  an  agreement  in 
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law  to  maintain  the  same^  and  especially  is  this  so  when 
we  consider  that  title  by  adverse  possession  is  conceded 
to  the  holder  thereof  for  the  sake  of  peace  and  to  quiet 
title,  although  oftentimes  it  has  been  obtained  under 
wrongful  conditions.  There  was  no  express  covenant, 
in  the  deed  mentioned,  to  maintain  this  title.  The 
grantees  by  the  statement  in  the  recital  were  put  upon 
notice  as  to  how  the  title  was  obtained,  and  held,  and  it 
was  within  their  power  to  have  demanded  a  proper  cove- 
nant 

To  sustain  his  contention,  the  counsel  for  plaintiff  has 
cited  a  number  of  authorities,  wherein  it  has  been  held 
that  certain  recitals  in  deeds  estopped  the  grantors  from 
claiming  against  them,  which  is  fairly  illustrated  in 
Muntz  V.  Whitcomb,  40  Pa.  Superior  Ct.  553,  vie : 

"Where  a  deed  recites  a  conveyance  to  the  grantor 
and  the  recording  thereof,  the  grantor  is  estopped  from 
asserting  that  the  deed  to  himself  was  never  delivered. 
Such  a  recital  also  contradicts  a  covenant  of  warranty 
in  his  deed.'^ 

No  one  will  attempt  to  dispute  that  statement  as 
being  good  law,  and  if,  in  the  present  case,  the  defend- 
ants had,  after  conveyance  to  the  plaintiff,  sought  to 
obtain  possession  of  the  premises  in  question  by  claim- 
ing through  other  title,  notwithstanding  said  recital  of 
adverse  possession  in  their  deed,  they  surely  would  have 
been,  and  should  have  been,  estopped  from  taking  such 
possession  and  profiting  by  that,  which,  by  necessity, 
would  make  their  said  recital  of  title  untrue.  There 
are  many  cases  of  estoppel  similar  to  this,  and,  in  each, 
the  reason  for  which  is  patent.  No  person  after  profit- 
ing by  a  material  statement,  should  be  permitted  to 
escape  therefrom  and  obtain  an  advantage  only  to  be 
acquired  by  a  denial  of  such  material  statement  pre- 
viously made. 

And  now,  January  5,  1914,  for  the  reasons  aforesaid, 
the  rule  to  show  cause  why  judgment  should  not  be 
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entered  for  want  of  a  sufficient  affidavit  of  defense,  is 
discharged.^ 

EfYor  Msigned  was  the  order  of  the  court. 

F.  B.  Holmes,  for  appellants. — ^A  recital  may,  and 
often  does  import  a  warranty :  Trutt  v.  Spotts,  87  Pa. 
339;  Waslee  v.  Bossman,  231  Pa.  219;  Whitehill  y.  Got- 
wait,  3  P.  &  W.  313. 

A.  Mitchell  Palmer,  with  him  C.  Raymond  Bensinger, 
for  appellees. 

Opinion  by  Head,  J.,  July  21, 1915 : 

The  plaintiffs  appeal  from  an  order  of  the  learned 
court  below  discharging  a  rule  for  judgment  for  want  of 
a  sufficient  affidavit  of  defense.  Their  claim  rests  upon 
the  alleged  breach  of  a  covenant  contained  in  a  deed  in 
which  the  defendants  were  the  grantors,  the  plaintiffs 
the  grantees.  The  breach  arose,  as  it  is  claimed,  when 
there  was  an  adverse  recovery  from  the  plaintiffs  of  a 
small  portion  of  the  land  described  and  conveyed  in  the 
said  deed.  The  defense  set  up  is  that  the  deed  referred 
to  contained  no  covenant  of  warranty,  either  general 
or  special,  and  that  the  alleged  covenant  relied  on  was 
nothing  more  than  a  recital  describing  the  origin  and 
source  of  the  title  claimed  by  the  grantors  which  they 
undertook  to  convey. 

After  argument  of  the  rule,  the  learned  court  below  in 
a  careful  opinion  filed  held  there  was  no  such  covenant 
contained  in  the  deed  as  that  on  which  the  plaintiffs 
relied  and  clearly  pointed  out  the  radical  difference  be- 
tween such  a  covenant  and  a  mere  recital  descriptive 
of  the  extent,  the  source  or  the  character  of  the  title 
which  the  deed  purported  to  convey.  The  gist  of  the 
opinion  filed  is  contained  in  the  following  quotation 
from  it:  ^The  inclusion  in  the  recital  of  title  that  tiie 
title  to  a  part  of  it  had  been  obtained  by  an  adverse  pos* 


Digitized  by 


Google 


BAHBENBERG,  AppeUant,  i;.  BHOADS.         273 
266,  (1915).]  Opinion  of  the  Court 

session  cannot,  in  our  opinion,  be  construed  into  an 
agreement  in  law  to  maintain  the  same,  and  especially 
is  this  so  when  we  consider  that  title  by  adverse  posses- 
sion is  conceded  to  the  holder  thereof  for  the  sake  of 
peace  and  to  quiet  title,  although  oftentimes  it  has  been 
obtained  under  wrongful  conditions.  There  was  no  ex^ 
press  covenant  in  the  deed  mentioned  to  maintain  this 
title.  The  grantees,  by  the  statement  in  the  recital, 
were  put  upon  notice  as  to  how  the  title  was  obtained 
and  held,  and  it  was  within  their  power  to  have  demand- 
ed a  proper  covenant."  Many  supporting  authorities 
are  cited  in  the  opinion  of  the  learned  court  below  and 
still  more  in  the  able  brief  furnished  by  the  counsel  for 
the  appellees. 

After  a  careful  examination  of  the  briefs  and  authori- 
ties, we  are  all  of  the  opinion  the  plaintiff  presented  no 
case  justifying  the  entry  of  a  summary  judgment  The 
assignments  of  error  are  therefore  overruled. 

The  order  discharging  the  rule  is  affirmed. 


Knecht  v.  Reichard,  Appellant. 

Deeds — Revocaiion — Trusts  and  trustees — Resulting  trust — ^fftif- 
iand  and  wife. 

The  evidence  to  establish  a  resulting  trust  must  be  clear,  pre- 
oise,  convincing  and  satisfactory.  It  is  not  enough  that  it  satis- 
fies the  jury.  It  must  also  satisfy  the  mind  and  conscience  of  the 
court  as  a  chancellor  sitting  and  reviewing  the  testimony  and  if  the 
evidence  fails  to  satisfy  in  this  respect,  the  evidence  must  be  with- 
drawn from  the  jury. 

In  a  proceeding  Iby  a  purchaser  of  real  estate  at  a  sherifPs  sale 
to  recover  possession  under  the  Act  of  April  20,  1905,  P.  L.  ^89, 
the  person  in  possession  who  was  the  husband  of  the  defendant  in 
the  execution,  prayed  a  jury  trial,  and  at  the  trial  testified  that  the 
property  had  been  bought  with  his  own  money,  but  that  he  was  in- 
duced by  the  nagging  of  his  wife  to  put  the  property  in  her  name 
so  ^Hhat  she  should  have  a  home  if  anything  should  happen  to  him,^ 
^and  that  they  might,  as  they  thought,  evade  the  payment  of  the 
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collateral  inheritance  tax.  He  offered  no  testimony  however,  to 
show  any  understanding  that  the  deed  should  not  conyey  the  ab- 
solute title  to  the  wife,  or  that  there  were  any  conditions  or  trust 
imposed  upon  her  in  the  title  acquired  by  her.  It  appeared  that 
the  deed  was  delivered  to  the  husband  and  that  he  retained  it  until 
his  wife  deserted  him  and  took  it  with  her.  It  also  appeared  that 
he  had  put  the  deed  on  record.  Held,  (1)  that  the  evidence  was 
insufficient  to  sustain  a  resulting  trust  in  favor  of  the  husband; 
(2)  that  the  husband  after  having  secured  a  jury  trial  could  not, 
after  decision  adverse  to  him,  claim  that  he  was  not  compelled  to 
submit  to  a  trial  under  the  act. 

Argued  Dec.  8,  19l4.  Appeal,  No.  74,  Oct.  T.,  1914, 
by  defendant,  from  judgment  of  C.  P.  Northampton  Co., 
Nov.  T.,  1912,  No.  16,  on  verdict  for  plaintiflf  in  case  of 
Evan  Knecht  V.  David  S.  Beichard,  et  al.  Before  Bicb, 
P.  J.,  Orlady,  Hbad,  Hbndbbson,  Kbphabt  and  Trbx- 
LIa^  J  J.    Affirmed. 

Issue  to  determine  title  to  real  estate. 
The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

3.  Under  the  law  and  the  evidence,  the  verdict  must 
be  in  favor  of  the  plaintiff.  (Answer)  I  affirm  the  third 
point  of  the  plaintiff.     (1) 

4.  The  defendant's  evidence  fails  to  reach  the  stand- 
ard required  to  show  a  resulting  trust  in  David  S.  Beich- 
ard in  the  premises,  the  possession  to  which  is  in  dispute. 
Answer  I  affirm  the  fourth  point  of  the  plaintiff.    (2 ) 

Defendant  presented  these  points : 

1.  Under  all  the  evidence  the  verdict  must  be  for  the 
defendant,  David  S.  Beichard.  (Answer)  The  first 
point  of  the  defendant  is  denied  and  not  read.    (3) 

2.  The  plaintiff  having  failed  to  submit  any  evi- 
dence, or  any  sufficient  evidence,  that  David  S.  Beich- 
ard, the  defendant,  and  the  person  in  possession  of  the 
premises  in  question,  came  into  possession  mediately 
or  immediately  through  a  right  or  title  derived  from  the 
defendant  as  whose  property  said  real  estate  was  sold^ 
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the  plaintiff  in  this  action  is  not  entitled  to  recover  and 
the  verdict  must  be  for  the  defendant,  David  S.  Reich- 
ard.     (Answer)   The  second  point  is  denied  and  not 
read.     (4) 

Verdict  and  judgment  for  plaintiff.  Defendant  ap- 
pealed. 

Errors  assigned  were  (1-4)  above  instructions  quot* 
ing  them. 

Harry  C.  Cope,  for  appellant. — Delivery  of  a  deed  is 
a  question  of  fact:  Cummings  v.  Glass,  162  Pa.  241; 
Benedick  v.  Benedick,  187  Pa.  351 ;  Long  v.  McHenry, 
45  Superior  Ct.  530. 

No  matter  what  the  form  of  the  instrument,  if  the  in- 
tent was  to  provide  for  the  wife  in  the  event  of  defend- 
ant's death,  it  must  be  held  to  be  testamentary,  and  not 
the  vesting  of  a  present  interest  in  her. 

Such  intent  need  not  be  expressed  in  the  instrument 
itself,  but  may  be  shown  by  proper  parol  testimony :  Kis- 
ecker's  Est.,  190  Pa.  476;  Patterson  v.  English,  71  Pa. 
454;  Sweitzer's  App.,  71  Pa.  264;  Coulter  v.  Shelma- 
dine,  204  Pa.  120;  Benedick  v.  Benedick,  187  Pa.  351. 

C.  F.  Smith,  of  Smith,  Paff  d  Laub,  with  him  Thomas 
D.  Banner,  for  appellee,  cited :  Turner  v.  Warren,  160 
Pa.  336;  Ernest's  App.,  106  Pa.  310;  Boberfs  App., 
85  Pa.  84. 

Opinion  by  Trexlbb,  J.,  July  21, 1915 : 

The  purchaser  of  the  property  at  sheriff's  sale  brought 
his  action  to  recover  possession  under  the  Act  of  April 
20,  1905,  P.  L.  239. 

In  his  petition  he  sets  forth  the  facts  in  regard  to  his 
acquisition  of  the  property  and  that  the  defendant  is  in 
possession,  as  husband  of  the  defendant  in  the  execution 
by  virtue  of  which  the  property  was  sold.  In  the  answer 
the  husband  states  that  he  does  not  claim  possession  as 


Digitized  by 


Google 


276  KNECHT  v.  REICHARD,  Appellant. 

Opinion  of  the  Court.  [60  Pa.  Superior  Ot. 
husband  of  the  defendant  in  the  execntion,  but  that  he, 
as  her  husband  was  in  bad  health  and  was  ^^being  tor- 
mentedy  worried  and  nagged''  by  his  wife  and  had  the 
deed  put  in  his  wife's  name  to  hold  the  legal  title  for 
hiniy  and  thus  there  was  created  a  resulting  trust  in  his 
favor.  He  alleges  the  subsequent  desertion  of  the  wife. 
He  denies  the  jurisdiction  of  the  court,  but  prays  a  jury 
trial  as  to  the  various  issues  of  facts  raised  in  the  peti- 
tion and  answer.  The  demand  for  jury  trial  placed  the 
matter  before  the  trial  court  upon  one  issue,  and  one 
alone  and  that  was  whether  under  the  facts,  the  deed 
given  to  the  wife  passed  the  entire  title  to  her,  or  wheth- 
er there  was  a  resulting  trust  in  her  husband,  the  ap- 
pellant. At  the  trial  the  court  held  that  the  evidence 
to  show  a  resulting  trust  was  insufficient,  and  directed 
the  jury  to  find  for  the  plaintiff.  In  this,  the  learned 
trial  judge  was  clearly  within  his  rights  and  considering 
the  testimony,  we  cannot  see  how  he  could  have  come 
to  any  other  conclusion.  As  stated  in  dinger  v.  Shultz, 
et  al.y  183  Pa.  469,  the  evidence  to  establish  a  resulting 
trust  must  be  clear,  precise,  convincing  and  satisfactory. 
It  is  not  enough  that  it  satisfies  the  jury,  it  must  also 
satisfy  the  mind  and  conscience  of  the  court  as  a  chan- 
cellor sitting  and  reviewing  the  testimony,  and  if  the 
evidence  fails  to  satisfy  in  this  respect,  the  evidence 
must  be  withdrawn  from  the  jury :  Haupt  v.  Unger,  222 
Pa.  439 ;  Dollar  Saving  Fund  and  Trust  Co.  v.  Union 
Trust  Co.  223  Pa.  286;  Lutz  v.  Matthews,  37  Pa.  Su- 
perior Ct.  354;  Earnest's  App.,  106  Pa.  310. 

The  story  is,  that  the  appellant  was  induced  by  his 
wife,  by  persistent  persuasion,  ^^naggtng"  as  he  calls  it, 
to  make  the  deed  for  the  property  (about  to  be  pur- 
chased with  his  money)  in  her  name,  ^^so  that  she  might 
get  a  home,"  ^Hhat  she  should  have  a  home,  if  anything 
should  happen  to  him,"  and  that  they  might,  as  they 
thought,  evade  the  payment  of  the  collateral  inheritance 
tax.  These  were  the  reasons  that  induced  the  giving  of 
the  deed  to  the  wife,  but  there  is  not  a  word  in  the  testi- 
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mony  which  shows  any  understanding  between  the  par- 
ties that  the  deed  should  not  convey  the  absolute  title 
to  the  wife,  or  that  there  were  any  conditions  or  trust  im- 
posed upon  her  in  the  title  acquired  by  her;  as  the  court 
below  said,  "the  man  gave  the  property  to  his  wife,  he 
paid  for  it,  he  paid  the  taxes,  and  he  made  the  repairs, 
and  he  wants  now  the  court  and  the  jury  to  give  him 
his  property  back  because  there  is  a  desertion."  Some 
point  is  tried  to  be  made  that  the  deed  was  delivered  to 
the  husband  and  retained  by  him,  but  we  can  see  nothing 
in  this  position.  He  took  the  deed  from  the  grantors- 
therein,  in  which  deed  by  his  direction,  the  wife's  name 
appeared  as  grantee,  and  put  it  on  record,  thus  giving 
notice  to  every  one  that  it  was  her  property.  He  re- 
tained possession  of  the  paper  during  the  time  they  lived 
together,  when  she  left  him,  she  took  it  with  her. 

The  defendant  in  his  answer  denied  the  jurisdiction 
of  the  court  and  at  the  same  time  asked  for  a  jury  trial. 

Having  had  his  day  in  court  and  the  conclusion  drawn 
from  the  facts  as  they  appeared  at  the  trial  being  ad- 
verse to  him,  he  cannot  with  fairness  now  raise  a  merely 
technical  objection.  It  appears  that  the  Act  of  1905,  P. 
L.,  239,  Section  5,  does  allow  parties  claiming  by  a  right 
in  title  other  than  that  set  forth  in  the  petition  to  aver 
such  right  with  particularity  in  the  answer  and  to  have 
the  facts  submitted  to  a  jury  and  irrespective  of  the 
fact  whether  the  resulting  trust  is  claimed  under  the 
title  of  the  defendant  in  the  execution  or  not,  the  appel- 
lant having  chosen  his  forum,  cannot  now  question  the 
right  of  the  court  to  determine  the  matter,  even  if  he 
might  in  the  first  place,  have  argued  with  some  force 
that  he  could  not  be  compelled  to  submit  to  a  trial  under 
the  act.  His  demand  for  a  jury  trial  brought  him  within 
the  express  provision  of  the  act. 

We  see  no  force  in  any  of  the  assignments  of  error, 
they  are  overruled  and  the  judgment  is  affirmed.  Ap- 
pellant for  costs. 
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Blue  Valley  Creamery  Co.  v.  Zimmerman,  Ap- 
pellant 

Practice,  C.  P. — Pleading — Statement  of  claim. 

In  an  action  for  butter  sold  and  delivered  the  statement  of  claim 
is  sufficient  if  it  sets  forth  dates  and  amounts  accompanied  by  a 
book  account,  so  that  any  one  reading  it  would  readily  know  that 
the  plaintiff  sold  a  certain  number  of  pounds  of  butter  to  the  de- 
fendant at  a  certain  price  per  poimd  on  the  dates  therein  set  forth, 
and  that  defendant  had  never  paid  for  them. 

Practice,  C.  P. — Affidavit  of  defense — Insufficient  affidavit — 
Foreign  corporation — Doing  htisiness. 

In  an  action  for  goods  sold  and  delivered  an  affidavit  of  defense 
is  insufficient  which  merely  contains  the  bald  statement  that  the 
defendant  did  not  owe  the  sum  demanded,  without  any  denial  of 
the  receipt  of  the  goods,  or  any  statement  in  regard  to  them  which 
would  relieve  the  defendant  from  the  payment  in  full  or  in  part  of 
the  Bum  due. 

In  such  a  case  an  affidavit  of  defense  is  insufficient  which  merely 
avers  that  the  plaintiff  was  a  foreign  corporation,  that  it  had  done 
business  in  Pennsylvania,  and  had  not  complied  with  the  Act  of 
June  8,  1911,  P.  L.  710,  without  stating  in  any  way  the  character 
of  the  business  done  in  violation  of  the  act. 

Argued  October  8, 1914.  Appeal,  No.  96,  October  T., 
1914,  by  defendant,  from  order  of  C.  P.  Schuylkill  Co., 
January  T.,  1914,  No.  13,  making  absolute  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense  in  case 
of  Blue  Valley  Creamery  Co.  v.  W.  J.  Zimmerman.  Be- 
fore Rice,  P.  J.,  Orlady,  Head,  Kephart  and  Trexlbr, 
JJ.    Affirmed. 

Assumpsit  for  goods  sold  and  delivered. 

Plaintiffs  statement  was  as  follows : 

The  Blue  Valley  Creamery  Company,  a  corporation 
duly  incorporated  under  the  laws  of  Illinois,  plaintiff 
above  named,  brings  this  suit  against  Wallace  J.  Zim- 
merman of  the  Borough  of  Tamaqua,  Schuylkill  County, 
Pennsylvania,  defendant  above  named,  to  recover  from 
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the  said  Wallace  J.  Zimmerman  the  sum  of  nine  hundred 
and  sixteen  dollars  and  ninety-four  cents  with  interest 
from  the  eighth  day  of  May,  1913,  and  with  one  dollar 
added  for  costs  of  the  probate  of  their  account. 

The  plaintiff  avers  that  the  said  sum  of  nine  hundred 
and  sixteen  dollars  and  ninety-four  cents  with  interest 
as  aforesaid,  is  due  and  owing  by  the  defendant  to  the 
plaintiff  for  butter  sold  and  delivered  by  the  plaintiff 
to  the  defendant,  at  the  request  of  the  defendant,  at  the 
time,  in  the  amount,  of  the  kind,  and  at  the  prices  as  set 
forth  in  the  itemized,  probated  account  of  the  plaintiffs 
claim,  together  with  protest  charges  upon  a  certain  check 
given  by  the  defendant  to  the  plaintiff,  and  which  pro- 
test charges  were  paid  by  said  plaintiff  on  the  13th  day 
of  August,  1913.  The  probated  account  of  the  plaintiff's 
claim  is  hereto  attached  and  made  part  hereof. 

The  plaintiff  further  avers  that  no  part  of  the  sum 
for  which  suit  is  brought  has  ever  been  paid  or  in  any 
manner  settled  and  that  there  are  no  offsets  of  any  kind 
to  which  the  defendant  is  entitled.  Plaintiff  also  avers 
that  demand  has  frequently  been  made  by  the  plaintiff 
on  the  defendant  for  payment  of  the  said  account  but 
the  defendant  has  neglected  or  refused  to  pay  the  same, 
whereof  the  plaintiff  brings  this  suit 

Exhibit. 
W.  J.  Zimmerman, 
Tamaqua,  Pa. 

Terms  cash :  All  bills  due  Monday  following  date  of 
purchase. 

1913. 
5        1        30-50  Cr.  B.  V.  I    C  - 1500  at  3iy2C.|472.60 
8        36-50  Cr.  B.  V.  I    C  - 1500  at 29y2C.. 442.50 
8      13  protest  fees  1.94 


1916  .j)4 
The  affidavit  of  defense  was  as  follows : 
1.  The  statement  filed  by  the  plaintiff  is  insufficient  to 
require  the  defendant  to  file  an  affidavit  of  defense  be- 
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cause  (a)  it  fails  to  allege  that  the  said  plaintiff ,  being 
a  foreign  corporation^  incorporated  under  the  State  of 
Illinois,  and  before  doing  any  business  in  the  Common- 
wealth of  Pennsylvania,  complied  with  the  provisions  of 
the  Act  of  Assembly  of  1911,  P.  L.  710. 

(b)  It  fails  to  set  forth  that' the  said  plaintiff  before 
doing  business  in  the  Commonwealth  of  Pennsylvania^ 
appointed,  in  writing,  the  secretary  of  the  Common- 
wealth of  Pennsylvania  and  his  successor  in  office  to  be 
its  true  and  lawful  attorney  and  authorized  agent  as  re- 
quired by  said  act  of  assembly, 

(c)  It  fails  to  show  that  the  alleged  indebtedness 
which  is  sought  to  be  recovered  in  this  action  was  created 
within  a  period  of  six  years  prior  to  the  date  of  issuing 
the  summons  herein. 

The  said  plaintiff  failed  to  comply  with  the  provisions 
of  the  Act  of  Assembly  of  1911,  P.  L.  710,  before  institut- 
ing this  action. 

The  said  plaintiff  before  December,  1913,  was  )Mng 
business  in  Pennsylvania  and  before  doing  any  business 
in  the  Commonwealth  of  Pennsylvania,  failed  to  appoint, 
in  writing,  the  secretary  of  the  Commonwealth  and  hhf 
successor  in  office  to  be  its  true  and  lawful  attorney  and 
authorized  agent  as  required  by  the  Act  of  Assembly  of 
1911,  P.  L.  710,  and  before  it  instituted  this  action.  The 
said  deponent  is  not  indebted  to  the  plaintiff  in  the  sum 
of  nine  hundred,  sixteen  and  94-100  dollars  for  butter 
sold  and  delivered  him  by  said  plaintiff. 

The  said  plaintiff  denies  the  existence  of  any  such  cor- 
poration as  stated  herein  and  sta&s,  to  the  best  of  his 
knowledge  and  belief  whether  there  is  any  incorporation 
in  relation  to  the  subject  matter  of  the  action  and  the 
name  and  style  of  the  corporation  as  alleged.  All  of 
which  4^ponent  expects  to  be  able  to  prove  at  the  trial  of 

this  case.  ,   .'-/r  Si>  r:.^"-   :r?  ?•;■•.:* 

The  court  made  al)!iffl{it«[r^.l^Hbl^|iidgment  for  want 
of  a  sufficient  affidafM  of  4elt|if)e.  t ) :  f  i 
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Error  assigned  was  the  order  of  the  court. 

J.  O.  Ulrich,  for  appellant. 

B.  J.  Duffy,  for  appellee. 

Opinion  by  Trexlbb,  J.,  July  21, 1915 : 

To  entitle  the  plaintiff  to  judgment  his  statement  must 
show  a  complete  cause  of  action.  An  examination  of  it 
conyinces  us  that  there  is  sufficient  alleged  to  support 
the  judgment.  It  is  a  concise  statement  of  the  plaintiflTs 
demand,  showing  the  subject-matter  of  his  claim,  and 
the  dates  and  the  amounts  and  it  is  accompanied  by  a 
copy  of  the  book  accounts  The  book  account  is  stated 
in  abbreviated  language,  but  taking  the  whole  of  the 
statement,  it  cannot  be  seriously  contended  that  the  na- 
ture of  the  plaintiflTs  claim  is  not  disclosed  in  every  es- 
sential particular,  or  that  it  is  unintelligible.  Anyone 
reading  it  can  readily  know  that  the  plaintiff  sold  a  cer- 
tain number  of  pounds  of  butter  to  the  defendant  at  a 
certain  price  per  pound  on  the  dates  therein  set  forth 
and  that  defendant  has  never  paid  for  it.  These  allega- 
tions cover  everything  that  is  required  by  the  Act  of  May 
25, 1887,  P.  L.  271. 

The  affidavit  of  defense  contains  the  bald  statement 
that  the  defendant  does  not  owe  the  sum  claimed  by  the 
plaintiff.  It  does  not  deny  the  receipt  of  the  goods  or 
make  any  statement  in  regard  to  them  which  would  re- 
lieve him  from  the  payment  in  whole  or  in  part  of  the 
sum  due.    There  is  no  defense  on  the  merits. 

The  remainder  of  the  affidavit  is  largely  in  the  nature 
of  a  demurrer  to  the  sufficiency  of  the  plaintiff's  state- 
ment in  that  the  plaintiff  being  a  foreign  corporation 
and  having  done  business  in  Pennsylvania  has  failed  in 
its  statement  to  allege  that  it  has  complied  with  the  Act 
of  June  8,  1911,  P.  L.  710.  In  Blakeslee  Mfg.  Co.  v. 
Hilton,  5  Pa.  Superior  Ct.  184,  Judge  Wickham  stated, 
^^He  who  buys  and  keeps  valuable  property  and  seeks 


Digitized  by 


Google 


282  BLUE  VAL.  CREAMERY  CO.  v.  ZIMMERMAN,  AppeL 
'Opinion  of  the  Court  .  [60  Pa.  Superior  Ct 
to  pay  therefor  by  alleging  a  violation  of  a  statute  on 
the  part  of  the  vendor^  ought  to  set  forth  his  defense 
with  certainty."  This  is  just  what  defendant  has  failed 
to  do.  His  asserting  that  the  plaintiff  before  December, 
1913,  was  doing  business  in  the  State  of  Pennsylvania  is 
a  mere  legal  conclusion  and  the  facts  to  support  it  are 
not  stated.  As  was  said  in  Federal  Glass  Go.  v.  Lorentz, 
49  Pa.  Superior  Gt.  585 :  "It  is  true  the  afSdavit  avers 
the  doing  of  business  in  Pennsylvania  as  a  legal  conclu- 
sion, but  it  gives  no  facts  upon  which  we  can  look  and 
determine  that  the  plaintiff  has  violated  the  provisions 
of  the  act  of  assembly.  All  that  is  here  alleged  is  en- 
tirely consistent  with  the  conduct  of  a  foreign  corpora- 
tion engaged  in  strictly  interstate  commerce.  The  affi- 
davit of  defense  should  have  stated  the  facts  from  which 
it  could  be  clearly  inferred  that  the  particular  contract 
with  which  we  are  concerned  was  violative  of  the  act. 
We  will  not  assume  that  the  plaintiff  was  a  violator  of 
the  law,  when  the  facts  set  forth  are  consistent  with  the 
doing  of  a  lawful  business Innocence  is  to  be  pre- 
sumed rather  than  guilt.  The  presumption  is,  too,  that 
the  defendants  stated  their  defense  as  strongly  as  the 
facts  would  warrant  and  whatever  is  left  for  conjecture, 
instead  of  helping  their  case,  harms  it."  "The  affidavit 
should  state  the  character  of  the  business  dona  in  viola- 
tion of  the  act:"  Galena  M.  &  8.  Go.  v.  Frazier,  20  Pa. 
Superior  Gt.  394 ;  see  Sigua  Iron  Go.  v.  Vandervort,  164 
Pa.  572. 

The  language  above  quoted  applies  so  well  to  the  case 
we  are  considering,  that  we  need  add  nothing  to  it. 

An  item  of  the  defense  denies  the  plaintiff's  incorpora- 
tion. This  statement  is  so  at  variance  with  the  re- 
mainder of  the  affidavit,  that  it  hardly  deserves  any  no- 
tice. He  first  seeks  to  defeat  plaintiff's  claim  by  alleg- 
ing that  plaintiff  is  incorporated  by  another  state  and 
later  asserts  that  he  believes  that  it  is  not  incorporated 
at  all.  This  is  playing  fast  and  loose  with  the  truth. 
We  conclude  that  the  plaintiff's  statement  is  in  full  com- 
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pliance  with  the  Act  of  1887  and  that  the  afBdavit  of  de- 
fense is  insufficient. 
The  judgment  of  the  lower  conrt  is  affirmed. 


Frick,  Appellant,  v.  Philadelphia. 

Road  law — Change  of  grade — Abolition  of  grade  crossing — 1>«- 
pression  of  portion  of  street — Act  of  May  26, 1891,  P.  L,  111, 

The  Act  of  May  26, 1891,  P.  L.  117,  refers  only  to  the  assessment 
of  damages  for  the  opening  or  widening  of  a  street,  and  does  not 
refer  to  a  change  of  grade  of  the  street  made  subsequently  to  the 
opening. 

Where  a  city  in  order  to  avoid  a  railroad  grade-crossing  depresses 
only  that  portion  of  the  street  actually  opened  and  used  by  the 
public,  an  abutting  owner  is  entitled  to  recover  damages  based  only 
on  the  actual  change  in  grade  necessary  for  the  improvement; 
and  if  the  city  thereafter  changes  the  grade  of  lie  remainder  of 
the  street,  such  owner,  or  the  party  then  having  title,  may  recover 
additional  damages,  and  the  record  of  the  first  proceeding  cannot 
be  offered  to  bar  such  recovery. 

Road  law — Change  of  grade — Evidence — Verdict, 
In  a  proceeding  by  a  property  owner  against  a  city  to  recover 
damages  for  a  change  of  grade  of  a  street  made  to  avoid  a  railroad 
grade-crossing,  it  is  not  error  to  permit  witnesses  to  testify  as  to 
the  number  of  trains  whicB  passed  at  grade  over  the  street  imme- 
diately before  the  time  of  the  change  of  grade. 

In  such  a  case  the  court  commits  no  error  in  refusing  to  allow 
testimony  offered  by  llie  plaintiff  as  to  the  vacancies  of  his  houses, 
and  the  specific  dropping  of  the  rent. 

Road  law — Verdict — Insufficiency  of  verdict — New  trial. 

The  appellate  court  will  not  reverse  the  action  of  the  lower  court 
in  refusing  to  grant  a  new  trial  in  a  change  of  grade  case,  merely 
because  the  verdict  was  lower  than  the  lowest  estimate  of  any  wit- 
ness, where  there  was  some  evidence  as  to  the  cost  of  readjusting 
the  properties  to  the  changed  conditions  surroimding  them,  and  the 
discrepancy  in  the  verdict  was  not  glaring. 

Argued  December  10,  1914.  Appeals,  Nos.  218,  219, 
220  and  221,  October  T.,  1914,  by  plaintiff,  from  judg- 
ments of  C.  P.  No.  4,  Philadelphia  Co.,  March  T.,  1907, 
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Statement  of  Facts.  [60  Pa.  Superior  Ct, 
No.  4961,  on  verdicts  for  plaintiff  in  case  of  Charles  E. 
Frick  V.  Philadelphia.  Before  BiCB,  P.  J.,  Orlady, 
Hbad,  Kephart  and  Trbxlbb,  J  J.    Affirmed. 

Appeals  from  awards  of  jury  of  view. 

From  the  record  it  appeared  that  damages  were 
claimed  in  separate  proceedings  for  injuries  to  proper- 
ties 1746, 1750, 1752  and  1754  West  Allegheny  Avenue  in 
the  City  of  Philadelphia,  resulting  from  the  depression 
of  Allegheny  Avenue  to  avoid  a  railroad  grade  crossing. 

At  the  trial  when  Hector  Mansfield  was  on  the  stand 
he  was  asked  this  question : 

"Q.  What  is  your  business? 

"A.  Trainmaster,  Beading  Bail  way. 

"Q.  How  long  have  you  occupied  that  position? 

"A.  Eight  years. 

"Q.  Did  you  occupy  that  position  in  the  fall  of  1910? 

"A.  Yes,  sir. 

"Q.  Does  that  position  enable  you  to  inform  the  court 
and  jury  how  many  trains  passed  over  Allegheny  avenue 
at  grade  in  the  fall  of  1910,  daily? 

"A.  Yes,  sir,  it  does. 

"Q.  Will  you  kindly  state  to  the  court  and  jury  that  in- 
formation? 

"Objected  to.  Objection  overruled.  Exception  noted 
for  plaintiff.'^     (11) 

The  plaintiff  being  on  the  stand  was  asked  by  Mr.  Scar- 
borough : 

"Q.  You  had  testified  yesterday  that  in  November, 
1910,  you  rented  1754  West  Allegheny  avenue  for  four- 
teen dollars,  I  think  November,  1910,  and  it  was  vacant 
from  August  to  October. 

"A.  It  was  vacant  from  August  to  the  first  of  Novem- 
ber. It  was  vacant  for  the  month  of  October,  1910,  four- 
teen dollars  rent. 

"Q.  Does  the  rent  remain  fourteen  dollars  down  to  the 
present  time? 
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^'Objected  to.  Objection  sustained.  Exception  noted 
for  the  plaintiff."     (12) 

"Mr.  Scarborough :  I  oflfer  to  prove  by  this  witness  the 
record  of  this  house  for  vacancies  before  the  change  of 
grade,  and  also  the  record  for  vacancies  after  the  change 
of  grade  was  completed. 

"Mr.  Mead :  That  is  objected  to. 

"The  Court :  The  objection  is  sustained  and  the  reason 
for  that  is  that  vacancies  depend  on  so  many  different 
elements. 

"Exception  noted  for  the  plaintiff."     (13) 

"By  Mr.  Scarborough : 

"Q.  You  had  testified  yesterday  that  in  November, 
1910,  you  re-rented  1754  West  Allegheny  avenue  for 
114.00, 1  think  November,  1910,  and  it  was  vacant  from 
August  to  October. 

"A.  It  was  vacant  from  August  to  the  first  of  Novem- 
ber ;  it  was  vacant  for  the  month  of  October,  1910 ;  |14.00 
rent 

"Q.  Does  the  rent  remain  |14.00  down  to  the  present 
time? 

"A.  No. 

"The  Court:  We  are  not  concerned  with  the  further 
dropping  off  of  the  rent.  If  the  rent  is  to  be  regarded 
as  a  separate  item  of  damage,  that  item  must  be  regarded 
as  having  closed  at  the  time  of  the  completicm  of  the  im- 
provements. 

"Mr.  Scarborough :  My  offer  is  not  to  prove  the  drop- 
ping of  the  rent  further  as  a  separate  item  of  damage, 
but  simply  to  prove  that  fact  as  a  guidance  to  the  experts 
and  also  to  the  jury. 

"I  offer  to  show  the  rent  after  the  completion  of  the 
streets. 

"Objected  to.  Objection  sustained.  Exception  noted 
for  the  plaintiff. ^^     (14) 

Defendant  presented  this  point : 

"3.  The  evidence  in  this  case  shows  that  Allegheny 
avenue  in  front  of  this  property  was  graded  by  the  City 
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of  Philadelphia  in  the  year  1910  to  the  width  of  eighty 
feet.  No  damages  can  therefore  be  recovered  by  the 
plaintiff  due  to  the  possible  effect  of  a  change  of  grade 
beyond  the  line  of  the  eighty  feet  actually  graded. 

"Answer.  I  so  charge  you.^^     (8) 

The  court  charged  in  part  as  follows : 

"Allegheny  avenue  is  laid  out  on  the  city  plan,  and, 
as  I  understand  the  testimony  of  the  witnesses,  legally 
opened  of  the  width  of  120  feet.  Now,^  although,  that  is 
the  legal  width  of  the  street,  the  City  of  Philadelphia 
has  never  improved  it  as  of  that  width.  The  city^s  im- 
provements, and  the  use  made  by  the  city,  and  the  citi- 
zens of  the  street,  have  been  confined  to  a  strip  in  the 
middle  of  the  avenue  80  feet  wide,  measuring  40  feet  in 
width  in  both  directions  from  the  centre  line  of  Alle* 
gheny  avenue.  The  railroad  tracks  of  the  Philadelphia 
and  Reading  Railway  Company  originally  crossed  Alle- 
gheny avenue  at  grade.  In  the  year  1907,  however,  it 
was  determined  by  the  City  of  Philadelphia  to  make  pro- 
vision to  do  away  with  this  and  other  grade  crossings. 
And  to  that  end  councils  passed  an  ordinance  which 
provided  for  the  change  of  grade  of  Allegheny  avenue, 
so  far  as  the  city  had  improved  it  by  pavements,  and  had 
prepared  it  for  the  use  of  people  who  had  occasion  to 
pass  along  there.  The  grade  of  Allegheny  Avenue  was 
to  be  changed,  but  only  so  far  as  related  to  this  central 
strip  80  feet  wide.  The  20  feet  wide  strip  on  either  side 
of  this  central  80  feet  was  to  be  left  just  as  it  had  been 
up  to  that  time.  These  two  20  feet  wide  strips  had  not 
been  paved  up  to  that  time,  and  the  abutting  property 
owners  under  an  ordinance  adopted  by  councils  in  the 
year  1865  had  been  permitted  to  make. use  of  so  much  of 
this  unused  portion  of  the  street  as  lay  in  front  of  their 
property  according  to  their  own  desires.  It  was  not  in- 
tended by  council,  by  the  passage  of  this  ordinance,  to 
interfere  at  all  with  the  use  of  so  much  of  the  20  feet  strip 
as  lay  in  front  of  each  one  of  the  houses  which  abutted  on 
Allegheny  avenue.     It  was  only  the  central  portion  of 
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the  street,  that  portion  of  the  street  which  was  in  use  for 
travel,  and  which  the  city  had  improved  by  pavements, 
that  was  to  be  changed  in  its  grade,  but  the  grade  of  that 
portion  of  the  street  was  to  be  so  changed  as  to  carry  the 
street  beneath  the  bridge  by  which  it  was  to  be  crossed 
by  the  trains  of  the  Philadelphia  and  Beading  Railway 
Company. 

^I  want  to  impress  on  you  that  you  are  concerned 
simply  with  what  the  city  has  done  in  Allegheny  Avenue. 
You  are  not  concerned  with  what  the  city  may  do  in  the 
future.  That  matter  is  too  speculative  for  you  to  go 
into.  What  the  city  has  done  the  city  must  answer  for. 
What  the  city  may  do  if  councils  see  fit,  and  the  mayor 
does  not  veto  the  action  of  the  councils,  is  something 
with  which  we  are  not  concerned  here,  and  the  city  does 
not  have  to  cross  that  bridge  until  it  comes  to  it,  nor  do 
any  of  the  property  owners.^'     (9) 

Verdicts  and  judgments  in  the  four  cases  were  for 
plaintiff  for  the  sums  of  |300,  |400,  |660,  and  |900. 
Plaintiff  appealed. 

Errors  assigned  among  others  were  (8,  9)  above  in- 
structions noting  them;  (11-14)  rulings  on  evidence 
quoting  the  bill  of  ei^ceptions. 

Henry  W.  Scarborough,  for  appellant. — ^The  plain- 
tiff's damages  are  not  to  be  determined  by  the  actual 
physical  change  of  gradci  made  by  the  city,  but  are  de- 
termined, after  the  change  of  grade  is  once  begun,  by  the 
amount  of  change  of  grade  authorized  by  the  ordinance : 
Hicks  V.  Williamsport,  235  Pa.  509;  Dettra  v.  Philadel- 
phia, 245  Pa.  139;  Deer  v.  Sheraden  Borough,  220  Pa. 
307;  Sedgley  Avenue,  217  Pa.  313 ;  Tabor  Street,  26  Pa. 
Superior  Ct.  167;  Lageman  v.  Pittsburgh,  47  Pa.  Su- 
perior Ct  493 ;  Steelton  Borough  v.  Booser,  162  Pa.  630 ; 
Thirteenth  Street,  38  Pa.  Superior  Ct.  265;  New  Brigh- 
ton Borough  V.  Piersol,  107  Pa.  280. 

Since  the  ordinance  authorized  the  change  of  grade 
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of  Allegheny  avenue  it  must  follow  that  the  said  ordi- 
nance authorized  the  change  of  grade  of  the  sidewalks  as 
well  as  the  cartway :  McDevitt  v.  Peoples  Nat.  Gas  Com- 
pany, 160  Pa.  367 ;  Allegheny  County  Light  Co.  v.  Booth, 
216  Pa.  564;  McGar  v.  Bristol,  71  Ky.  652;  Ogontz 
Avenue,  225  Pa.  126. 

Even  if  it  should  be  decided  that  the  ordinance  ap- 
proved October  13, 1906,  authorized  the  change  of  grade 
of  Allegheny  avenue  to  a  width  of  only  eighty  feet,  yet, 
the  plaintiff  would  be  entitled  to  claim  damages  for  the 
grading  from  house  line  to  house  line :  Braucher  v.  Bor- 
ough, 58  Pa.  Superior  Ct.  130. 

Olenn  C.  Mead,  with  him  Edwin  0.  Leivis,  Assistant 
City  Solicitors,  and  Michael  J.  Ryar^,  City  Solicitor,  for 
appellee. 

Opinion  by  Trbxler,  J.,  July  21, 1915: 

Allegheny  avenue  was  plotted  on  the  plan  of  the  City 
of  Philadelphia  in  1839  as  a  street  of  the  width  of  150 
feet.  It  was  opened  thereafter  only  to  the  width  of 
eighty  feet  and  to  that  extent  has  been  used  by  the  public 
constantly.  By  an  ordinance  approved  December  23, 
1865,  the  width  of  the  footways  on  said  avenue  between 
Broad  and  Twenty-fourth  streets  was  fixed  at  thirty-five 
feet  and  the  abutting  property  owners  were  authorized 
to  fence  in  the  twenty  feet  of  the  footways  in  front  of 
their  house  line  as  an  open  space.  It  appears  that  the 
driveway  was  fifty  feet  in  width  and  the  sidewalk  on 
each  side  fifteen  feet  and  thus  the  entire  portion  used  by 
the  public  as  stated  before  was  eighty  feet  in  width. 
This  was  the  condition  of  affairs  when  in  1906  the  Phila- 
delphia &  Beading  Railway  Company  entered  into  an 
arrangement  with  the  City  of  Philadelphia  for  the  aboli- 
tion of  certain  grade  crossings,  the  cost  to  be  divided 
equally  between  the  city  and  the  railroad  company.  The 
ordinance  covering  the  improvements  was  dated  October 
13,  1906,  and  provided,  inter  alia,  "For  the  necessary 
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change  of  grade  of  certain  streets/'  "for  the  carrying  out 
and  completing  of  work  of  every  character  necessary  to 
abolish  the  said  grade  crossings,"  "the  erection  of 
bridges  to  carry  said  railroad  over  and  above  the  streets 
now  opened  or  opened  under  authority  of  this  ordinance 
. . ; .  •  .between  the  south  side  of  Allegheny  avenue  and 
the*  north  side  of  Hunting  Park  avenue,"  and  makes  ref- 
erence to  the  payment  of  damages  by  reason  of  "the 
change  of  grade  of  any  street  as  herein  authorized  or  by 
retfson  of  the  execution  of  any  of  the  work  herein  pro- 
vided for."  These  are  the  only  provisions  of  the  ordi- 
nance which  relate  to  the  present  inquiry.  The  city  in 
the  carrying  out  of  the  purposes  of  the  ordinance  de- 
pressed Allegheny  avenue,  so  that  an  overhead  railroad 
crossing  could  be  made.  In  doing  this  it  graded  Alle- 
gheny avenue  down  to  its  present  level  to  the  width  of 
eighty  feet,  that  being  the  width  of  the  street  as  actually 
opened.  The  viewers  in  their  ascertainment  of  damages 
for  the  change  of  the  grade  of  said  avenue  were  confinied 
to*the  width  of  eighty  feet,  that  being  the  extent  of  the 
aclJual  physical  change.  The  plaintiff  however  contends 
that  the  damages  should  have  been  given  for  the  entire 
width  of  the  street  although  not  graded  to  the  house  line ; 
that  if  the  city  hereafter  grades  the  remainder  of  the 
street  he  will  be  without  remedy ;  that  there  can  be  no 
sej^ration  of  the  damages  but  that  they  must  be  recov- 
er^ as  an  entirety  in  one  proceeding  and  that  if  he  fails 
to /get  his  damages  for  the  grading  of  the  entire  street  to 
its  full  width  now,  he  can  recover  nothing  hereafter, 
should  the  city  conclude  at  any  time  to  grade  the  re- 
mainder of  the  street.  He  cites  the  Act  of  May  26, 1891, 
P.  L.  117;  Dettra  v.  City  of  Philadelphia,  245  Pa.  139; 
Hicks  V.  Williamsport,  235  Pa.  509;  Deer  v.  Sheraden 
Boro.,  220  Pa.  307.  The  Act  of  1891  provides,  "that  in 
all  cases  of  assessment  of  damages  for  the  opening  or 
widening  of  any  street  or  highway,  the  award  of  dam- 
ages, if  any,  shall  include  all  damages  due  to  the  grade 
at%hich  the  said  strwt  or  highway  is  opened  or  widened 
Vol.  lx — 19 
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and  the  (dan  attached  to  the  report  of  the  yiewars  award- 
ing the  damages  shall  have  there<m  a  profile  showing  l^e 
existing  grade." 

The  appellant  contends  that  the  cases  above  referred 
to  show  conclusively  that  under  said  act  but  one  pro- 
ceeding is  contemplated  in  which  all  damages  suffered 
by  abutting  owners  affected  thereby  must  be  ascer- 
tained. A  careful  reading  of  the  act  shows  that  it  refers 
only  to  the  assessment  of  damages  for  the  opening  or 
widening  of  any  street,  it  does  not  refer  to  the  change 
of  grade  of  any  street.  The  plain  intent  of  the  act  is  that 
the  original  opening  of  the  street  shall  include  the  grad- 
ing of  the  street  as  designated  in  the  ordinance  and  the 
damages  for  the  original  opening  and  grading  must  be 
recovered  in  one  proceeding.  We  are  met  with  a  differ- 
ent proposition  in  the  case  before  us.  Allegheny  avenue 
was  opened  long  before  the  Act  of  1891  was  passed.  The 
present  proceedings  at  law  are  only  rendered  necessary 
by  reason  of  a  change  of  grade.  The  change  of  grade  of 
Allegheny  avenue  was  such  as  was  required  to  effect 
the  contemplated  improvements.  The  main  purpose  of 
the  ordinance  was  not  to  change  the  grade  of  the  streets. 
It  was  to  abolish  grade  crossings,  and  the  lowering  of 
the  grade  of  Allegheny  avenue  was  only  incidental  to 
the  general  purpose  of  the  ordinance.  The  change  of 
grade  which  was  necessary  was  the  lowering  of  the  por- 
tion of  the  street  which  was  actually  in  public  use.  The 
improvement  being  finished  all  that  was  necessary  to 
be  done  to  effect  it  has  been  done.  There  was  no  di- 
rection in  the  ordinance  that  Allegheny  avenue  was  to 
be  graded  to  the  entire  width.  All  we  find  to  guide  us 
is  the  word  "necessary .'*  We  therefore  presume  that 
the  plaintiff  is  entitled  to  recover  for  the  actual  grading 
that  has  been  done  and  that  if  the  city  hereafter  should 
grade  the  remainder  of  the  street,  he,  or  the  party  then 
having  the  title,  might  recover  damages  and  the  record 
erf  the  present  proceeding  could  not  be  offered  in  bar 
of  such  action.    Certainly,  the  city  must  not  in  every 
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instance,  when  it  wishes  to  change  the  grftde  of  a  street, 
grade  it  from  house  line  to  house  line.  It  may  in  its 
ordinance  divide  the  street  longitudinally.  In  the  case 
of  Brancher  y.  Somerset  Bwo.,  68  Pa.  Superior  Ct 
130,  the  plaintiff  contended  that  he  was  entitled  to  an 
award  of  damages  to  the  entire  amount  of  the  injury 
which  his  property  would  have  sustained  if  the  street 
had  been  graded  to  its  full  width  from  property  line 
to  property  line  and  the  grading  of  that  width  carried 
down  to  the  level  of  the  grading  done  by  the  borough 
in  the  cartway.  The  borough  authorities  admitted  that 
the  plaintiff  was  entitled  to  some  damages  but  asserted 
that  the  borough  had  not  undertaken  to  grade  the  en- 
tire street  including  the  sidewalks;  that  the  work  which 
the  borough  had  undertaken  was  completed  and  that  the 
sidewalks  still  remained  in  place  and  asserted  that  tiie 
plaintiff  was  entitled  to  recover  damages  for  the  work 
which  the  borough  had  undertaken  to  do  and  which  it 
had  completed.  This  court  reversing  the  court  below 
decided  that  the  plaintiff  was  entitled  to  recover  for 
the  injury  which  his  property  had  actuaUy  sustained  be- 
cause of  what  the  borough  had  done,  but  not  upon  any 
speculative  theory  as  to  what  the  borough  may  do  in 
the  future:  Jones  v.  Bangor  Boro.,  144  Pa.  638;  Markle 
V.  Philadelphia,  163  Pa.  844;  Howley  v.  Pittsburgh,  204 
Pa.  428.  Brother  PoaniB  who  wrote  the  opinicm  in  that 
case  states,  ^^The  damages  and  benefits  resulting  ttom  a 
public  improvement  are,  it  is  true,  required  to  be  ascer- 
tained from  the  results  of  the  improvement  as  an  en- 
tirety. This,  however,  does  not  mean  that  a  munici* 
paUty,  when  it  undertakes  to  grade  a  part  of  a  street, 
be  it  either  of  the  width  or  length  of  the  same,  must  re- 
spond in  damages  upon  the  same  basis  as  if  it  had  under- 
taken to  grade  and  actually  graded  the  street  through* 
out  the  entire  length  and  width.  The  action  of  th6  bor- 
ough in  grading  the  cartway  of  the  street,  leaving  the 
sidewalks  at  the  former  levd,  was  clearly  within  its 
delegated  powers.    The  plaintiff  is  entitled  to  recover 
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damages  for  the  injury  to  his  property  resulting  from 
this  lawful  exercise  of  municipal  power,  but  he  is  not 
entitled  to  recover  upon  the  theory  that  the  borough  au- 
thorities may  at  some  future  time  reduce  the  grade  of 
the  sidewalk.^^ 

That  decision  clearly  rules  the  point  in  this  case.  If 
we  are  right  in  holding  that  the  intent  of  the  ordinance 
above  referred  to  was  carried  out  by  the  grading  of  Alle- 
gheny avenue  to  its  width  as  physically  opened,  then  the 
plaintiff's  damages  are  necessarily  confined  to  the  injury 
actually  sustained  and  if  the  city  thereafter  should,  by 
proper  legislation,  decide  to  grade  the  remainder  of  the 
street,  the  damages  accruing  must  be  then  paid.  This 
disposes  of  the  first  nine  assignments  of  error. 

The  tenth  assignment  is  as  to  the  refusal  of  the  lower 
court  to  grant  a  new  trial.  The  only  question  we  need 
consider  under  this  assignment  is  the  alleged  inade- 
quacy of  the  verdict.  The  plaintiff  contends  that  the 
verdict  being  lower  than  the  lowest  estimate  of  any  wit- 
ness, it  was  an  abuse  of  discretion  on  the  part  of  the 
lower  court  not  to  grant  a  new  trial.  We  do  not  think 
so.  Beside  the  estimate  of  witnesses  as  to  the  deprecia- 
tion of  the  market  value  by  reason  of  the  change  of  grade 
there  was  some  evidence  as  to  the  cost  of  readjusting  the 
properties  to  the  changed  conditions  surrounding  them 
and  these  estimates  were  to  be  considered  along  with  the 
remainder  of  the  testimony.  In  estimating  the  damages, 
the  jury  was  entitled  to  take  into  consideration,  all  the 
evidence  in  the  case.  The  discrepancy  in  the  verdict 
was  not  so  glaring  as  to  require  a  new  trial.  There  was 
no  abuse  of  discretion  in  the  lower  court's  refusal  of  it 

The  eleventh  assignment  is  directed  as  to  the  admis- 
sion of  testimony  as  to  the  number  of  trains  passing  at 
grade  over  Allegheny  avenue  in  1910.  This  was  de- 
scriptive of  conditions  that  existed  immediately  before 
the  time  of  the  change  of  grade  and  was  a  circumstance 
in  the  case.  It  had  little  probative  value,  but  its  admis- 
sion did  not  constitute  reversible  error 
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The  twelfth,  thirteenth  and  fourteenth  assignments 
of  error  are  directed  to  the  refusal  of  the  court  to  allow 
testimony  as  to  the  vacancies  of  the  houses  of  the  plain- 
tiff and  the  specific  dropping  of  the  rent.  The  court  re- 
jected the  testimony  because  the  vacancy  and  the  loss  of 
rent  might  be  due  to  many  causes.  Had  the  offer  been 
made  to  prove  the  rental  value  of  the  premises  and  the 
diminution  of  this  value  by  the  change  of  grade  it  would 
have  been  relevant.  No  harm  was  done  to  plaintiff  by 
the  exclusion  of  this  testimony  as  it  was  merely  cumula- 
tive, he  having  testified  to  the  same  facts  as  he  wished  to 
establish  by  the  witness. 

The  fifteenth  and  last  assignment  is  to  the  allowance 
of  damages  for  the  delay  in  the  payment  of  the  claim. 
We  think  the  instructions  of  the  court  taken  in  connec- 
tion with  the  answer  to  plaintiff's  eleventh  point  were 
correct. 

All  the  assignments  of  error  are  overruled.  Judg- 
ment affirmed. 


Pierce,  Butler  &  Pierce  Mfg.  Co.,  Inc.,  v.  Sogers, 
Appellant. 

.    Mechanic's  lien — "Contractoi^' — Payment  far  material  by  owner. 

Where  a  dealer  in  plumbing  and  heating  supplies  accepts  from  a 
general  contractor  a  proposal  for  the  plumbing  and  heating  of  a 
number  of  houses,  but  under  an  express  agreement  made  with  the 
owner  personally  that  he  would  pay  to  the  dealer  directly  for  such 
material,  the  dealer  is  a  contractor,  and  entitled  to  file  a  medianic's 
lien  for  the  materials  furnished. 

Where  a  materialman  contracts  directly  with  the  owner  of  a 
building  operation  to  furnish  material  for  a  number  of  houses,  and 
the  owner  after  certain  of  the  houses  are  completed,  and  before  the 
remainder  are  begun  becomes  insolvent  and  is  declared  a  bankrupt, 
the  materialman  is  justified  in  not  completing  the  balance  of  the 
contract,  and  may  file  a  lien  against  the  houses  completed  for  the 
material  which  he  furnished;  and  in  so  doing  if  he  charges  more 
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for  die  material  than  the  contract  would  warrant,  this  maj  be 
eataUisbed  at  the  trial,  but  not  on  a  rule  to  strike  off  the  lien. 

If  in  such  a  case  the  houses  whidi  were  completed  are  adjoining, 
or  have  contiguous  curtilage,  the  claimant  may  determine  the 
amount  to  be  apportioned  to  each  of  the  houses,  but  the  justness  of 
the  apportionment  may  be  inquired  into  at  the  triaL 

Where  a  medianic's  lien  has  been  apportioned  amongst  several 
houses,  and  the  lien  shows  on  its  face  the  various  items  furnished 
with  the  dates,  and  that  all  the  material  was  fnmidied  withon  the 
statutoiy  time,  the  lien  will  not  be  stricken  off  because  it  fails  to 
show  the  items  of  material  which  went  into  each  house.  If  none 
of  the  material  is  actually  furnished  to  a  particular  house  within 
six  months,  this  may  be  shown  at  the  trial,  but  is  no  ground  for 
striking  off  the  lien. 

Argued  December  11, 1914.  Appeal,  No.  230,  October 
T.,  1914,  by  defendant,  from  order  of  C.  P.  No.  3,  Phila- 
delphia Co.,  Decembw  T.,  1911,  No.  7239,  M.  L.  D.,  dig- 
charging  rule  to  strike  off  mechanic's  lien,  in  case  of 
tierce,  Butler  and  Pierce  Mfg.  Co.,  Inc.,  v.  Calvin  W. 
Rogers,  Owner  or  Reputed  Owner  and  Contractor.  Be- 
fore Rice,  P.  J.,  Orladt,  Hbad,  Kephabt  and  Trbxlbb, 
JJ.    AfBrmed. 

Rule  to  strike  off  mechanic's  lien. 
The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

EfTGr  assigned  was  order  discharging  rule  to  strike  off 
mechanic's  lien. 

Edward  Hopkinsan,  Jr.,  with  him  A.  S.  Aikbridge,  Jr.y 
and  Abraham  M.  Beitler,  for  appellant. — ^The  claim 
shows  on  its  face  that  the  claimant  was  not  a  contractor 
within  the  definition  of  the  status. 

Even  if  the  claimant  had  a  right  to  file  a  claim  as  a 
contractor,  yet  the  claim  as  filed  is  not  self-sustaining 
and  must  be  stricken  off. 

The  claim  is  filed  for  an  obviously  improper  amount. 
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Tlie  claim  does  not  exhibit  a  proper  case  for  apporttoii- 
ment:  Oardon  y.  Norton,  186  Pa.  168. 

The  claim  does  not  set  forth  the  time  whaa  the  ma- 
terials were  fumidied  for  the  honse  against  which  this 
claim  is  filed:  Bradley  v.  Oa^an,  208  Pa.  511;  Knelly 
V.  HorwaO,  208  Pa.  487. 

John  M.  TktMsell,  with  him  J.  Qnincff  Hwmeker,  Jr., 
and  J.  Quincy  Hun$icker,  for  appellee. 

(Hpikion  bt  KEPHAiTy  J.,  July  21, 1915: 
This  appeal  is  from  an  order  of  the  court  below  re- 
fusing to  strike  off  the  mechanic's  lien  and  the  judgment 
entered  for  want  of  an  affidavit  of  defense.  It  is  urged : 
First:  That  the  claimant  was  not  a  Contractors 
within  the  mechanic's  Uen  law  of  1911.  The  defendant 
made  a  contract  with  one  Powell  fbr  the  plumMng  and 
heating  of  a  number  of  houses.  Powell  as)ced  the  plain- 
tiff fbr  a  proposal  for  furnishing  certain  material  neces- 
sary in  this  c<mtract.  The  proposal  while  accepted  by 
Powell  was  subject  to  the  condition  that  the  defendant, 
the  owner,  would  personaUy  pay  for  the  material.  The 
defendant  agreed  in  writing  to  pay  for  all  of  said  ma- 
terial in  specified  amounts.  The  contract,  so  fkr  as  it 
affected  this  plaintiff  and  defendant,  was  made  up  from 
the  c<mtract  between  Powell  and  Bogers,  the  defendant, 
the  conditional  proposal  by  the  plaintiff  to  Powell  and 
the  defaidant,  and  accepted  by  them.  It  was  a  tripar- 
tite agreement  among  them.  Powell,  the  general  e<m- 
tractor  as  to  this  work,  was  to  do  the  buying.  The  plain- 
tiff, pursuant  to  this  buying,  was  to  furnish  the  material, 
and  the  defendant,  for  whose  property  the  material  was 
bought,  was  to  pay  for  it.  This,  after  a  careful  study 
of  the  writings,  was  the  reasonable  interpretation  of  the 
contracts  between  the  parties  and  places  the  claimant 
in  the  position  of  a  contractor.  It  was  an  original  un- 
dertaking on  the  part  of  the  defendant  to  pay  for  the 
material  delivered.    It  was  not  an  agreement  to  pay  in 
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case  Powell  did  not  pay.  Tlie  minds  of  all  the  parties 
met,  completing  the  contract,  when  the  defendant  made 
his  agreement  to  pay.  The  debt  created  thereby  was 
his:  Jeflferson  Co.  v.  Slagle,  66  Pa.  202;  Pittsburgh  C. 
Co.  V.  Westside,  Etc.,  Railroad  Co.,  227  Pa.  90 ;  Corcoran 
V.  Huly,  231  Pa.  441.  The  lien  avers  that  the  plaintiff 
was  a  contractor.  There  is  nothing  in  the  lien  from 
which  the  court  might  infer  that  he  was  acting  as  a  sub- 
contractor or  as  a  surety.  If  a  different  state  of  facts 
exists,  as  appellant  contends,  a  trial  by  a  jury  should 
develop  it.  As  the  record  before  us  stands  the  plaintiff 
was  entitled  to  file  the  lien  as  a  contractor  for  the  de- 
fendant. 

Second:  The  objection  that  the  claim  is  not  self- 
sustaining  because  it  does  not  appear  that  the  plaintiff 
had  completed  its  contract  with  the  defendant  cannot 
be  sustained.  The  contract  included  many  houses  in 
addition  to  those  against  which  this  lien  is  filed.  It  ap- 
pears from  the  lien  that  the  defendant  was  insolvent  and 
later  bankruptcy  proceedings  had  been  instituted  against 
him.  A  large  part  of  the  material  shipped  by  the  claim- 
ant had  been  returned  because  of  defendant's  insolvency. 
The  claimant  thus  had  a  good  excuse  for  not  completing 
the  balance  of  the  contract. 

Section  20  of  the  Act  of  June  4,  1901,  provides  that 
where  proceedings  in  bankruptcy  or  insolvency  are  in- 
stituted by  or  against  any  contractor  or  owner,  the  con- 
tract shall  be  suspended  but  the  right  to  file  a  lien 
shall  remain  and  may  be  exercised  with  the  same  effect 
as  if  further  proceedings  under  such  contract  had  been 
determined  by  consent  of  the  parties.  The  lien  does  not 
set  up  a  credit  for  a  note  alleged  to  be  given  in  payment 
of  the  claim.  If  it  was  accepted  in  payment  of  the  ac- 
count, this  could  only  be  used  as  a  matter  of  defense. 

Third:  The  Supreme  Court,  in  Murphy  v.  Bear,  240 
Pa.  448,  approved  the  method  adopted  in  that  case  in 
ascertaining  the  value  of  the  materials  furnished,  where 
the  contractor  had  been  prevented  by  the  owner  for 
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BO  sufficient  cause^  from  completing  his  contract.  In 
ascertaining  values  in  claims  of  this  character  what  is 
desired  is  fairness  and  accuracy  as  far  as  possible.  If 
the  claimant  has  charged  more  for  his  material  than  his 
contract  would  warrant,  this  may  be  established,  but 
not  on  a  rule  to  strike  off  the  lien.  The  method  here 
employed  was  to  charge  the  customary  market  price 
for  the  material  deUvered.  This  is  fair  and  yet  it  is 
open  to  the  same  criticisms  that  could  be  used  against 
the  method  adopted  in  Murphy  y.  Bear,  supra.  It  might 
be  that  in  thus  charging  the  profit  to  the  lienor  it  was 
in  excess  of  that  which  the  contract  warranted;  or  his 
principal  profit  may  be  derived  from  the  material  that 
was  yet  to  be  furnished ;  or  all  the  material  could  not  be 
furnished  at  the  contract  price  at  any  profit.  These  are 
all  matters  of  proof. 

Admitting  the  contract  originally  was  entire,  the  in- 
solvency of  the  ownfer  prevented  the  claimant  from  com- 
pleting his  contract  and  permits  the  lien  to  be  filed  and 
a  recovery  for  the  materials  furnished.  "There  can  be 
no  question  that  in  nearly  all  of  such  cases  the  contract 
is  entire,  yet  nearly  all  provide  for  advances  or  pay- 
ments at  stipulated  stages  of  the  work,  the  avowed  object 
being  to  enable  the  contractor  to  complete  the  whole. 
While  plaintiffs  failure  in  ability  or  intention  to  com- 
plete the  work  will  be  a  good  defense,  even  to  an  action 
for  a  payment  stipulated  to  become  due  on  a  state  of 
progress  showii  to  be  reached,  yet  a  refusal  to  pay  such 
an  installment  without  that  or  other  legal  excuse  is 
such  a  breach  of  the  contract  as  will  justify  a  rescission, 
and  entitle  the  plaintiff  to  recover  pro  tanto  for  the  work 
done" :  Easton  v.  Jones,  193  Pa.  147. 

Fourth :  It  is  urged  that  the  claim  is  not  a  proper 
one  for  apportionment.  The  contract,  as  applied  to  this 
block,  was  for  nineteen  houses  and  the  lien  was  filed 
against  fifteen  houses.  The  Act  of  March  30,  1831, 
P.  L.  243,  permits,  where  two  or  more  houses  are  to 
be  erected,  one  lien  to  be  filed  covering  all  the  houses. 
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apportioDed  in  amoimt  to  each  of  the  houses  as  their 
share  of  the  debt  contracted  for  would  warrant  Sec- 
tion 12  of  the  Act  of  1901  provides  that  no  ai^rtiimed 
claim  shall  hereafter  be  allowed  but  separate  claims  for 
the  amount  due,  determined  by  apportionment,  may  be 
filed  as  therein  set  forth.  The  lienor  by  this  section 
determines  the  amount  to  be  apportioned  to  each  of  the 
several  buildings  against  which  he  claims  the  right  to 
file  a  separate  lien.  This  is  the  manner  pointed  out 
by  the  Act  of  1831,  determining  how  an  apportionment 
should  be  made.  Whatever  standard  the  claimant  may 
adopt  the  justness  of  his  apportionn^t  may  be  inquired 
into.  If  certain  houses  have  be^i  unfairly  dealt  with 
this  would  be  a  defense  as  to  the  excess  apportionment. 
For  some  reason  the  lien  was  not  filed  against  four  of 
the  houses.  It  may  be  the  owner's  insolvency  prevoited 
the  completion  of  the  work  and  these  houses  were  not 
commenced.  This  is  foirly  to  be  deduced  from  reading 
the  lien.  The  claimant  thereby  would  not  be  deprived 
of  his  ri^t  to  file  a  lien,  provided  the  houses,  which 
were  built,  were  adjoining  or  curtilage  contiguous  witii- 
in  the  meaning  of  Sumption  v.  Bodgers,  242  Pa.  348,  and 
Gordon  v.  Norton,  186  Pa.  168.  The  apportionment  is 
to  be  made  among  houses  or  other  buildings  but  not 
against  pieces  of  ground  upcm  which  houses  were  yet 
to  be  erected.  It  remained,  therefore,  f6r  the  claimant 
to  apportion  his  claim  among  the  bouses  erected.  The 
claim  avers  that  the  houses  were  adjoining  and  con- 
tiguous, and  from  an  inspection  of  the  appwtioned 
claims,  as  noted  in  the  lien,  we  are  not  prepared  to  say 
that  the  houses  were  not  adjoining  or  their  curtilages  not 
contiguous.  If  they  were  not  so  this  would  be  a  de- 
fense to  the  lien. 

Fifth:  We  said,  in  the  appeal  <tf  Crane  &  Co.  v. 
Rogers,  et  al..  No.  1,  in  an  opinion  handed  down  this 
day,  that  somewhere  in  the  lien  or  bill  of  particulars 
there  should  appear  the  dates  on  which  the  materials 
were  furnished.    An  examination  of  this  li^i  shows  that 
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the  dates  are  set  forth.  It  appears  that  the  last  farnish* 
ing  was  done  within  the  statutory  time  tot  filing  a  lien 
and  that  the  other  reqnimtes  of  a  valid  Uen  were  present. 
It  is  objected^  however,  as  this  is  an  apportioned  claim 
against  one  house,  that  not  only  should  the  amount  due 
be  apportioned,  but  the  items  of  material  which  made 
up  the  apportioned  claim  should  be  set  forth,  so  that 
each  claim  would  show  just  what  materials  went  into 
the  house  to  be  charged, — this,  that  it  might  be  definitely 
known  that  the  apportionment  was  accurate  and  the 
last  furnishing  was  within  the  statutory  period.  The 
idea  of  an  apportionment  comes  from  the  fact  that  labor 
and  materials  are  furnished  to  a  number  of  houses  un- 
der one  contract.  The  claimant  may  not  and  often 
does  not  know  what  materials  went  into  a  particular 
house.  We  are  now  speaking  of  houses  within  a  block 
or  which  adjoin  or  their  curtilages  are  contiguous. 
The  houses  may  vary  some  in  size  and  requirements, 
necessitating  more  or  less  material,  and  odd  figures  may 
result  when  the  apportionment  is  made.  The  Act  of 
1831  states  that  each  house  should  bear  its  just  share 
of  the  entire  charge,  not  that  the  contractor  would  be 
required  to  list  every  nail  or  screw  that  went  into  a 
particular  house.  Substantial  accuracy  is  all  that  is 
desired,  based  upon  fair,  reasonable  grounds.  Much  of 
the  material  furnished  in  this  contract  was  concealed 
and  from  the  Uen  as  filed  it  is  reasonable  to  conclude 
that  the  house  charged  bears  its  proportionate  share 
of  the  materials  furnished.  All  of  the  material  went 
into  the  houses  against  which  the  apportioned  claims 
are  filed  and  none  others.  ^^ Among  several  lots,  parts 
of  one  block,  a  claimant  may  apportion,  without  having 
made  his  deliveries  separately  to  each  lot" :  Bradley  v. 
Ghigham,  208  Pa.  611.  In  that  case  the  liemB  were 
against  three  s^Mirate  blocks  under  <Hie  contract  of  fur- 
nishing for  the  whole,  the  claim  being  filed  l^  an  appor- 
tionment to  each  block.  This,  it  is  held,  could  not  be 
done. 
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If  none  of  the  material  was  actually  furnished  to  a 
particular  house  within  six  months  and  it  be  a  defense 
to  an  apportioned  claim  such  as  this  is^  it  can  be  shown 
by  proof. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed  at  the  cost  of  the  appellant. 


Crisine  Company,  Appellant,  v.  Bogers  (No.  2). 

Mechanics'  liens — Subcontractors  —  Materials  furnished  —  Date 
of  delivery, 

A  mechanic's  lien  filed  by  a  materialman  who  had  a  written  con- 
tract with  the  contractor,  will  be  stricken  off  as  insufficient,  where 
the  various  articles  of  material  furnished  and  their  price  are  averred 
but  there  is  no  averment  as  to  the  dates  of  the  delivery  of  several 
specific  articles,  other  than  that  ''claimant  first  furnished  and  de- 
livered the  said  goods  and  merchandise  and  materials  on  December 
13,  1910,  and  last  furnished  and  delivered  said  goods  and  materials 
and  merchandise  on  October  28,  1911,  and  continuously  from  time 
to  time  between  said  dates."  Burrows  v.  Carson,  244  Pa.  6,  fol- 
lowed. 

Argued  Dec.  11,  1914.  Appeal,  No.  240,  October  T-, 
1914,  by  plaintiflf,  from  order  of  C.  P,  No.  2,  Philadelphia 
Co.,  March  T.,  1912,  No.  4249,  M.  L.  D.,  striking  oflf  me- 
chanic's  lien  in  case  of  Crane  Company  v.  Calvin  W. 
Bogers  and  David  B.  Carson,  Owners  or  Beputed  Own- 
ers, and  Alfred  S.  Powell,  Contractor.  Before  BiCB,  P. 
J.,  Orlady,  Hbad,  Eephabt  and  Trbxleb,  JJ.  Af- 
firmed. 

Bule  to  strike  off  mechanic's  lien. 

In  addition  to  the  facts  stated  in  the  opinion  of  the 
Superior  Court  it  appeared  that  the  lien  contained  the 
following  averment:  "9.  The  said  Crane  Company, 
claimant,  first  furnished  and  delivered  the  said  goods 
and  merchandise  and  materials  on  December  13,  1910, 
and  last  furnished  and  delivered  said  goods  and  ma- 
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terials  and  merchandise  on  October  28,  1911,  and  con- 
tinuonsly  from  time  to  time  between  said  dates  to  the 
said  three  story  brick  messuage  or  tenement." 

Error  assigned  was  order  making  absolute  rule  to 
strike  off  lien. 

John  W.  Best,  with  him  E.  Clark  Freeman,  for  appel- 
lant.— The  lien  was  sufficient :  Easton  v.  Jones,  193  Pa. 
147;  Bayer  v.  Reeside,  14  Pa.  167;  Rush  v.  Abel,  90  Pa 
153;  Brown  v.  Kolb,  8  Pa.  Superior  Ct.  413;  McClin- 
tock  V.  Rush,  63  Pa.  203. 

The  bill  of  particulars  attached  to  the  present  lien 
precludes  any  suggestion  of  a  lumping  charge,  so  that 
this  case  is  not  governed  by  the  case  of  McFarland  v. 
Schultz,  168  Pa.  634,  or  Burrows  v.  Carson,  244  Pa.  6, 
which  affirms  53  Superior  488,  which  applies  solely  to  a 
lumping  labor  charge. 

Edward  Hopkinson,  Jr.,  with  him  A.  8.  Ashbridge,  Jr., 
and  Abraham  M.  Beitler,  for  appellees. — ^This  case  is 
ruled  by  Burrows  v.  Carson,  53  Pa.  Superior  488,  af- 
firmed, 244  Pa.  6,  and  by  McFarland  y.  Schultz^  168  Pa. 
634. 

Opinion  by  Ebphabt,  J.,  July  21, 1915 : 
In  Crane  Co.  v.  Rogers,  et  al.,  (No.  1),  in  an  opinion 
this  day  filed,  post,  p.  305,  among  other  questions  dis- 
cussed was  whether  the  lien  was  fatally  defective  because 
of  its  failure  to  set  forth  the  time  when  the  materials 
were  furnished.  In  that  case  there  was  no  prior  contract 
between  the  contractor  and  subcontractor  wherein  the 
materials  to  be  furnished  and  labor  to  be  done  specifi- 
cally appeared.  In  the  present  case  we  have  a  contract 
formed  by  a  proposal  and  an  acceptance  in  writing, 
embodying  all  the  items  to  be  furnished  each  specifically 
set  forth.  The  itemized  statement  attached  to  the  lien 
carefully  avers  the  various  articles  of  material  furnished 
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and  tibeir  price.  There  is  a  specific  ayerment  in  the  lien 
that  the  first  of  these  items  was  famished  on  December 
13^  1910;  and  the  last  was  famished  October  28,  1911, 
and  continuously  from  time  to  time  between  those  dates. 
The  question  of  the  validity  of  the  lien  rests  solely  on 
the  absence  of  the  dates  on  which  the  material  was  far- 
nished;  the  lien  having  been  filed  by  a  subcontractor 
who  had  a  written  contract,  covering  all  of  the  items, 
with  the  original  contractor.  The  reasons  given  for  re- 
acting particularity  as  between  the  subcontractor  and 
the  owner  have  been  frequently  stated.  In  Chapman  v. 
Faith,  18  Pa.  Superior  Ct.  578,  this  court  said:  "The 
reasons  given  in  the  cases  for  requiring  the  claim  to  be 
itemised  wh^i  the  claimant  is  a  subcontractor  between 
whom  and  the  owner  no  privity  exists,  are  that  the  agree- 
ment between  him  and  the  contractor  is  not  the  measure 
of  the  owner^s  responsibility ;  such  a  contract  is  not  evi- 
dence of  the  sum  which  the  owner  ought  to  pay,  nor  ot 
the  amount  of  the  claimant's  lien  upon  the  building;  of 
the  nature  and  amount  of  his  claim,  the  kind  of  work 
which  he  has  done  upon  the  building,  the  kind  and 
amount  of  the  materials  which  he  has  furnished,  as  well 
as  the  time  when  the  credit  arose,  it  is  presumable  the 
owner  knows  nothing,  because  they  have  not  dealt  with 
each  other ;  notwithstanding  the  subcontract,  the  owner 
is  as  much  interested  as  he  would  be,  had  it  not  been 
made,  in  knowing  the  kind  of  work  and  materials  with 
the  amount  of  each  which  the  subcontractor  had  fur- 
nished ;  for  these  reasons,  it  is  of  the  highest  importance 
that  the  owner  should  be  informed  by  the  claim  filed  as 
to  the  particulars  of  the  demand,  that  he  may  be  enabled 
to  make  the  necessary  inquiries  to  satisfy  himself  of  its 
justice  as  a  lien  upon  his  property^ :  Shields  v.  Oarrett, 
5  W.  N.  0.  120;  Lee  v.  Burk,  66  Pa.  336;  Wharton  v. 
Real  Estate  Investment  Co.,  180  Pa.  168;  Burrows  v. 
Carson,  53  Pa.  Superior  Ct.  488,  affirmed,  244  Pa.  6. 

We  are  asked  to  distinguish  this  case  from  that  of 
Burrows  v.  Carson,  supra.    The  lien  was  there  filed  tor 
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work  and  labor  done  and  materials  furnished  in  finiskmg 
and  erecting  stairs.  The  subcontract  was  for  nineteen 
houses.  It  was  in  writing,  pursuant  to  a  written  bid 
and  acceptance  by  the  contractor.  The  lien  filed 
averred  iq>ecificall7  the  kind  of  materials  furnished,  their 
price  and  the  ^^exact  date  at  which  each  item  was  fur- 
niriied."  The  claim  contained  an  item  for  tl^  labor 
which  ^ent  into  and  its  results  became  a  constituent 
part  of  the  building."  It  was  stated  as  follows :  ^1911, 
April  4  to  KoY.  20, — ^137  hours  labor  at  60  cents  per 
hour,  182.20.''  This  labor  was  a  part  of  the  ^finishing 
and  erecting  stairs"  as  contracted  for.  It  did  not  specif- 
ically appear  whether  that  work  was  done  at  the  shop 
of  the  subcontractor,  or  when  the  materials  appeared 
upon  the  ground  and  were  made  into  the  stairs.  This 
item  for  labor  was  not  itemised  with  the  dates  when  the 
work  was  done,  ^^it  did  not  maition  any  specific  day 
upon  which  any. work  was  done."  Speaking  of  this 
question  as  to  time,  Mr.  Justice  Mbstrbzat,  in  affirm- 
ing this  court,  in  Burrows  t.  Carson,  supra,  says:  ^The 
<mly  information  as  to  the  time  when  the  labor  was  fur- 
nished is  the  statement  that  it  was  performed  between 
the  dates  of  April  4  and  November  20,  1911,  that  is, 
s(»ne  time  during  a  period  of  oyer  seven  months.  Such 
claims  have  never  been  held  to  be  sufBk^ent  as  to  tfie 
kind  of  work  or  the  time  when  it  was  done,  either  under 
the  present  or  prior  legislation  <mi  the  subject.  They 
fail  to  give  the  necessary  information  to  the  owner  to 
enable  him  to  determine  the  correctness  of  the  claim  for 
which  the  contractor  is  primarily  liable.  The  claimant 
here  is  a  subcontractor  who  dealt  with  the  contractor 
and  not  with  the  owner,  and  the  latter  is  liable  for  the 
debt  which  is  that  of  the  contractor  only  when  the 
claimant  complies  with  the  provisions  of  the  statute 
which  gives  him  the  lien.  We  have  uniformly  held  un- 
der a  rindlar  statute  that  claims  such  as  the  one  here  in 
(eontroversy  are  defective  on  their  foce  and  will  be 
stricken  off.    McFarland  v.  Schultz,  168  Pa.  634,  is  al- 
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most  identical  with  the  case  in  hand.''  If  it  was  essen- 
tial to  the  validity  of  that  lien  filed  under  a  written  con- 
tract that  the  dates  when  the  labor  was  done  on  a  specific 
job,  with  the  prices,  should  be  set  forth,  for  the  same 
reason  it  is  equally  important  to  the  validity  of  this  lien 
that  the  dates  when  the  materials  are  furnished  be  not 
omitted.  The  averment  that  the  first  iteni  was  fur- 
nished December  13, 1910,  and  the  last  October  28, 1911, 
will  not  be  sufficient.  Between  these  two  dates  more  than 
one  hundred  items  are  listed.  The  lien  states  they  were 
continuously  furnished  or  furnished  at  difiFerent  times. 
When  were  the  items  just  before  the  last  item  furnished? 
We  cannot  say  that  all  but  the  last  item  were  furnished 
on  the  first  date  given.  The  lien  expressly  states  other- 
wise but  even  if  this  be  true,  that  certainly  would  not  be 
such  continuous  furnishing  under  a  written  contract  to 
swing  the  lien  within  the  time  required  by  the  statute. 
Here  again  enters  the  character  of  the  work  to  be  done. 
What  we  said  on  this  subject  in  Pierce  v.  Bodgers; 
Crane  v.  Bodgers  No.  1,  and  Brant  v.  Hartrick  in  opin- 
ions this  day  handed  down  is  applicable  here.  We  are 
unable  to  distinguish  Burrows  v.  Carson  from  this  case 
in  this  respect.  We  cannot  localize  this  feature  of  that 
opinion  into  a  ruling  that  it  applied  to  labor  only.  Had 
it  been  a  contract  for  labor,  this  argument  might  have 
some  force.  It  was  a  contract  for  labor  and  materials 
going  into  and  forming  a  finished  stairs.  The  argument 
that  the  owner  has  no  more  information  as  to  the  just- 
ness of  his  claim  even  if  the  dates  had  been  set  forth  when 
the  material  was  supplied,  does  not  meet  the  objection 
raised  by  Mr.  Justice  Mbstrbzat  that  the  owner  "is 
liable  for  the  debt  only  when  the  claimant  complies  with 
the  provisions  of  the  statute  which  gives  him  the  lien.'' 
The  Act  of  1905  specifies  "the  time  when  the  materials 
were  furnished."  It  may  be  these  dates  are  of  no  im- 
portance in  arriving  at  the  justness  of  his  claim,  but 
these  liens  are  of  statutory  origin  for  the  benefit  of  a 
special  class  of  creditors,  and  parties  seeking  to  avail 
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themselyes  of  this  remedy  must  strictly  comply  with  tiie 
act.  The  additional  argument  that  the  subcontractor, 
in  dealing  with  a  building  contract  of  this  nature,  does 
not  usually  keep  the  dates  of  furnishing  when  he  works 
under  such  contract,  but  an  account  showing  just  what 
articles  were  furnished  in  accordance  with  the  contract 
until  he  completes  his  undertaking,  and  that  the  require- 
ment as  to  dates  imposes  an  undue  burden  on  the  sub- 
contractor, cannot  be  considered.  Whatever  merit  there 
may  be  in  this  contention,  the  question  was  settled  in 
Burrows  v.  Carson,  supra.  The  importance  of  dates  to 
an  owner  investigating  the  correctness  of  a  bill  is  ma- 
terial. A  great  deal  of  this  work  is  concealed  and  the 
truthfulness  of  the  bill  of  particulars  could  be  inquired 
into  only  by  knowing  the  time  they  were  furnished,  that 
the  owner  might  on  investigation,  through  those  who 
worked  there  at  the  time,  determined  in  some  de^ee 
their  correctness.  The  dates  of  furnishing  are  also  very 
important  to  show  whether  it  has  been  continuous^  al- 
though the  written  contract  and  character  of  work  would 
to  some  extent  control  this  question. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed  at  the  cost  of  the  appellant. 


Crane  Co.,  Appellant,  v.  Rogers  (No.  !)• 

Mechanic's  lien — Right  of  mortgagee  to  intervene — Constitu- 
tional law— Act  of  June  i,  1901,  Sec.  28,  P.  L.  431. 

Section  23  of  the  Act  of  June  4,  1901,  P.  L.  481,  giving  "Any 
party  having  a  lien"  against  real  estate  the  right  to  interv^ie  to 
protect  himself  against  a  mechanic's  lien  improperly  or  fraudulent- 
ly filed  against  the  property,  is  constitutional.  The  fact  that  judg- 
ment has  heen  entered  on  the  mechanic's  lien  does  not  lessen  the 
right,  if  the  persons  to  be  benefited  by  the  act  use  due  diligence. 

Where  ia  judgment  has  been  entered  upon  the  lien  the  intervener 
has  no  right  to  have  the  lien  stricken  oflF,  but  merely  to  have  it  post- 
poned to  his  own  lien  so  as  to  do  him  no  injury. 

Lel  such  a  case  a  petition  for  intervention  cannot  be  attacked  on 
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appeal  because  the  intervenor  did  not  peracmally  sign  and  swear  to 
the  petition,  if  it  appears  that  no  objection  was  made  on  this  s^nnd 
in  the  answer,  and  that  the  cause  had  been  heard  on  its  merits. 

Meehanic'a  lien — Suhconiraeton — MiUeriaU  fumithair^Doie  of 
delhierff. 

A  mechanic's  lien  filed  by  a  materialman  will  be  stricken  off  as 
insufficient,  where  tbe  various  articles  of  material  furnished  and 
their  price  are  averred,  but  there  is  no  averment  as  to  the  dates  of 
the  delivery  of  several  q)ecifie  articles,  other  Aan  that  Claimant 
first  furnished  and  delivered  the  said  goods  and  merduuidke  and 
materials  on  December  18,  1910,  and  Utt  furnished  and  delivered 
said  goods  and  materials  and  merchandise  on  October  28, 1911,  and 
continuously  from  time  to  time  between  said  dates.''  Burrows  v. 
Carson,  244  Pa.  6,  followed. 

Argoed  Dec.  11,  1914.  Appeal,  No.  241,  October  T., 
1914,  by  plaintiff,  from  order  of  C.  P.  No.  5,  Philadel- 
phia Co.,  March  T.,  1912,  No.  100,  M.  L.  D.,  striking  off 
mechanic's  lien  in  case  of  Crane  Company  t.  Calvili  W. 
Sogers,  Oeorge  B.  EQpatrick  and  Josephine  L.  Kennedy, 
Owners  or  Reputed  Owners,  and  Alfred  S.  Powell,  Con- 
tractor. Before  Ricb,  P.  J.,  OBLAnY,  Hbad,  Ebphast 
and  Tbbxlbr,  J  J.   Beversed. 

Bule  to  strike  off  mechanic's  lien. 
Tke  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Error  asBtgned  was  order  making  absolute  rule  to 
strike  off  lien.  .    . 

John  W.  Best,  with  him  E,  Clark  Freeman,  for  appel- 
lant. 

Edward  HopJUnson,  Jr.,  with  him  A.  S.  Ashhridge,  Jr., 
and  Abraham  M.  Beitler,  for  appellees. 

Opinion  by  Kephabt,  J.,  July  21, 1915 : 
This  is  a  proceeding  under  Sec.  23  of  the  Act  of  June  4, 
1901,  P.  L.  431,  by  a  mortgagee  to  strike  ott  a  judgment 
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entered  on  a  seire  facias  sur  mechanic'a  lien.  Tbis 
section  piK>yi^^8  as  follows:  ^'Any  i>arty  having  a  lien 
against^  estate  in  or  charge  npon  the  property  included 
in  such  claim,  may  file  his  petition,  under  oath  or  af-  4 

firmation,  ayerring  that for  any  reason  the  claim 

is  postponed  to  the  rights  of  the  petitioner,  and  pray- 
ing an  appropriate  decree;  whereupon  the  court  shall 
grant  a  rule  upon  such  claimant  to  show  cause  why 
the  relief  prayed  for  should  not  be  allowed,  and.  shall 
stay  proceedings  on  the  claim  pending  the  hearing  of 
the  rule,  should  justice  so  require.  At  the  instaDpe  of 
others  than  those  personally  serred  with  the  f^eirc^  f M^as, 
such  rule  shall  be  allowed,  though  judgmeia^t  ;be  r^ooy- 
ered  cm  the  claim.  The  court  shall  tnmi  the  pleadings, 
aided  as  to  the  material  disputed  facts,  if  any,  by  de- 
positions, or  by  a  hearing  at  bar,  make  such  order,  or 

decree  as  the  facts  shall  warrant. "    Appellant 

objects  to  the  constitutionality  of  this  section  in  so  far 
as  it  regulates  practice  by  permitting  the  mortgagee 
to  intervene  for  the  purpose  therein  mentioned.  It 
has  been  held  that  the  legislature  could  not  enlarge  the 
rights,  which  existed  prior  to  the  Constitution  of  1874, 
In  favor  of  mechanic's  lien  creditors,  either  as  to  the 
pr<^rty  subject  to  their  claims  or  the  remedy  for  their 

enforcement.    ^^The  result  of  the  decisions is  to 

make  it  clear  that  any  provision  of  the  Act  of  1901  which 
is  clearly  divergent  from,  and  is  an  advance  upon  the 
law  as  it  stood  prior  to  the  Constitution  of  1874,  is  to  be 
regarded  as  invalid'':  Page  v.  Carr,  282  Pa.  371;  Sax 
V.  School  District,  237  Pa.  68.  There  nowhere  appears  in 
the  constitutional  mandate  any  limitation  on  the  power 
of  the  legislature  to  restrict  the  rights  and  remedies  held 
by  this  class  of  creditors  prior  to  the  Constitution  of 
1874 :  Heist  v.  Montayne  ( No.  1 ) ,  53  Pa.  Superior  Ct.  611. 
Section  23  is  to  some  extent  an  abridgment  of  their 
rights.  It  enables  persons  who  have  a  lien  against  an 
estate  in  or  charge  upon  the  particular  land  to  intervene, 
and  protect  their  rights  or  property  from  what  may  be 
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clearly  an  unlawful  act^  which  is  sometiipes  brought 
about  through  fraudulent  motives.  Contractors  and 
owners  mighty  by  collusion,  render  valueless  liens  and 
estates  tlirough  the  enforcement  of  irregular  and  un- 
lawful mechanics'  liens.  The  section  provides  that,  after 
judgment,  intervention  might  be  had  at  the  instance  of 
others  than  those  personally  served.  The  petitioner  is 
the  assignee  of  a  first  mortgage  secured  upon  the  prem- 
ises, against  which  this  mechanic's  lien  was  filed.  The 
mortgage  and  the  assignment  thereof  were  duly  recorded. 
The  assignee  of  this  mortgage  was  therefore  a  proper 
party,  within  the  meaning  of  the  section,  to  avail  him- 
self of  its  provisions.  The  entry  of  the  judgment  does 
not  lessen  the  right,  if  the  persons  to  be  benefited  used 
due  diligence.  The  section  especially  provides  for  the 
contingency  of  a  judgment  entered;  and  if  it  is  to  be 
given  effect  at  all,  it  must  include  a  situation  such  as 
here  presented.  No  innocent  persons  are  injured  by  this 
proceeding.  The  judgment  binds  only  the  particular 
property.  The  record  of  the  judgment  comprises  a  full 
copy  of  the  papers  and  proceedings  in  the  case,  and  the 
pleadings  and  process  are  an  indispensable  part  thereof. 
In  the  present  proceeding  the  lien,  the  scire  facias,  and 
the  return  are  parts  of  the  record.  In  the  lien  as  filed,  it 
is  averred  that  the  claimant  first  furnished  and  delivered 

said materials  on  December  13,  1910,  and  last 

furnished  and  delivered  said materials  on  October 

28,  1911,  and  continuously  from  time  to  time  between 
said  dates.  Section  11  of  the  Act  of  June  4,  1901,  as 
amended  by  the  Act  of  April  17, 1905,  P.  L.  172,  requires 
that  the  claims  shall  set  forth  ^^the  nature  or  kind  of 
the  work  done,  or  the  kind  and  amount  of  materials 
furnished,  or  both,  and  the  time  when  the  materials  were 
furnished.^ 

Commenting  on  this  provision  of  the  act  of  assembly 
in  Burrows  v.  Carson,  244  Pa.  6,  wherein  was  used 
language  similar  to  that  used  in  this  lien,  the  court  says : 
^^We  think  it  clear  that  the  claim  filed  in  this  case  wa» 
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fatally  defective  and  that  the  rule  to  strike  it  off  should 
have  been  made  absolute.  It  did  not  adequately  set  forth 
the  nature  and  kind  of  the  work  done  nor  when  it  was 
done^^  McParland  v.  Schultz,  168  Pa.  634.  The  biU  of 
particulars  attached  to  and  made  part  of  the  lien  sets 
forth  no  dates  whatever.  It  does  not  show  what  part  of 
the  materials  was  delivered  on  the  dates  mentioned  in 
the  paragrafrii  above,  nor  is  there  anything  in  the  lien 
which  would  indicate  that  either  the  orders  had  been  con- 
tinuous or  that  the  furnishing  had  been  continuous, 
other  than  the  statement  as  there  mentioned.  If  the  lien 
were  permitted  to  stand  it  must  do  so  on  the  general 
language  and  the  legal  conclusion  used  by  the  f  ramer  of 
the  lien.  The  language  of  the  act  is  clear,  and  when  ap- 
plied to  claims  of  this  character,  there  must  somewhere 
appear  in  the  lien  the  dates  on  which  the  materials  were 
furnished,  so  that  it  may  be  determined,  upon  inspection 
by  lien  creditors  and  others  whose  rights  are  affected,  if 
it  is  a  claim  for  which  a  lien  could  be  filed ;  or  if  the  last 
furnishing  was  within  the  statutory  period;  or  if  there 
was  such  continuity  in  the  furnishing  as  would  prima 
facie  tie  the  several  deliveriesfrcnn  first  to  last  under  the 
contract  of  furuishing  as  a  subcontractor.  This  con* 
tinuity  does  not  mean  that  the  material  should  be  fur- 
nished daily,  but  as  the  deliveries  are  made  to  complete 
the  orders  given,  and  which  are  a  part  of  the  claimant's 
undertaking,  the  date  and  quantity  delivered  should  be 
set  forth  in  the  lien;  or,  the  furnishing  may  be  done  as 
stated  in  Hofer's  App.,  116  Pa.  360:  ^H^Vhen  materials 
are  furnished  and  work  done  in  the  erection  of  a  build- 
ia%  as  ordered  by  the  owner  or  contractor  from  time  to 
time  in  the  ordinary  progress  of  the  work,''  the  items 
have  the  same  ^^unity  as  if  furnished  under  a  contract 
for  the  whole."  In  the  case  at  bar  theae  materials,  |dumb- 
ing  supplies,  were  furnished  on  the  wrbal  reqnMk  tf  the 
contractor.  They  were  charged  on  fhe  books  of  ^s^|ftip^ 
entry  in  accordance  with  the  customary  and  uwjil  qmt- 
ket  prices.    When  so  furnished  the  dates  of  ddlv^qr 
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•hoiild  be  set  out  Thii  imposes  no  undue  hardsliip;  it 
merely  applies  ordinary  business  rules.  This  creditor  is 
seeking  a  special  remedy^twhich^  if  successful,  will  result 
in  postponing  an  existing  lien.  Before  ayailing  itself  of 
the  remedy  it  must  present  its  claim  with  such  certainty 
that  there  may  be  no  doubt  of  its  right  to  a  preference. 
The  language  used  by  the  firamer  of  the  lien  is  broad 
enough  to  cover  almost  every  claim  filed;  and  those 
which  were  held  irr^ular  in  Burrows  v.  Carson,  supra, 
and  McFarland  v.  Schultz,  supra.  The  reason  for  the 
rule  ii  obvious.  It  is  intended  to  prevent  friaud  from  be- 
ing perpetrated.  The  time  wh^  material  ill  furnished  is 
just  as  essential  to  the  lien  as  the  enumeration.  This 
may  be  done  in  the  lien  itself  or  the  bill  of  particulars  at- 
tached to  and  made  a  part  thereof. 

As  stated  by  Mr.  Justice  Msstbbzat,  in  Burrows  v. 
Carson,  supra,  the  lien  is  fatally  defective,"  but  it  only 
becomes  so  in  a  proceeding  directly  affecting  the  lien. 
After  a  judgment  is  regnlarly  ent^ed  on  the  liai,  as 
against  an  owner,  who  has  been  duly  served  with  a  scire 
facias,  a  defect  such  as  this  will  be  cured  by  the  judg- 
ment Josephine  L«  Kennedy  was  duly  served  by  the 
scire  facias  and  failed  to  take  advantage  of  this  defect  by 
way  of  a  defense,  and  thereby  waived  her  right  to  object. 
Sectkm  28  only  provides  for  others  than  those  personally 
served  to  petition  after  judgment.  It  fcdlows  that  the 
order  making  the  rule  absolute  on  her  petition  must  be 
stricken  off  and  the  judgment  reinstated  at  tbe  cost  of 
Josephine  L.  Kennedy. 

The  objection  that  Mr.  Price  did  not  personally  leAgn 
and  swear  to  the  petition  for  a  rule  is  without  merit.  Ap- 
pellant did  not  raise  this  question  in  its  answer.  Ap- 
pellee should  have  an  opportunity  to  file  his  power  of  at- 
torney, and  objections  of  this  nature  should  be  made  in 
due  seascm,  not  after  the  catme  has  beeb  heard  on  its 
merits. 

The  prayer  of  this  petition  asked  to  hdve  the  lien 
VtridLcn  from  the  record.    Section  23  i^ovides  for  an 
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^^order  or  decree  as  the  facts  will  warrant.''  Such  order 
can  <mly  be  made  to  relieve  a  mortgagee  from  wkat  may 
be  a  prior  enciimlH*ancey  in  that  such  prior  encumbrance 
may  be  postponed  to  the  lien  of  the  mortgage.  It  was  not 
the  intention  of  this  section  to  cause  a  judgment  to  be- 
come TOid,  which  was  good  against  all  who  had^  through 
service  of  the  scire  facias,  an  opportunity  to  appear  and 
contest  the  lien  upon  which  the  ji:rigment  was  entered, 
and  surely  not  at  the  instance  of  one  whose  only  equity 
was  in  having  the  lien  {KMstponed  so  as  to  do  him  no  in- 
|mry.  The  decree  striking  off  the  judgment  on  tbe  pe- 
tition of  Mr.  Price  is  reversed;  the  judgment  is  reia* 
stated;  and  it  is  ordered  that  defendantsMien  be  post- 
poned to  the  li^i  of  the  mortgage  recorded  in  Philadel- 
^lia  County  in  M<»i:gage  Book,  W.  8.  V.  No.  2155,  page 
12,  and  the  aspdgnment  thereof  recorded  in  Assignment 
Book,  536,  page  495,  et  cetera.  Cpsts  of  this  appeal  to 
be  paid  by  the  appellant. 


American  Ice  Company  v.  Hunter,  Appellant 

Master  and  servant — Contract  not  to  continue  husineea^^Pre- 
liminary  injunction — Bquity. 

A  pidiminHiy  injtuiction  wfllnot  be  granted  on  m  bill  in  equity 
filed  by  an  ioe  company  to  restrain  one  of  itsdriren  from  coniiaii? 
ing  in  the  ice  business  within  certain  limits  in  yi<dation  of  a  writ- 
ten agreement  not  to  do  so  for  a  year  after  the  termination  of  his 
employment,  where  the  answer  sets  forth  that  although  no  term  of 
employment  was  fixed  in  the  written  contract,  the  writing  was 
sigpied  with  the  tmderstanding  and  agreement  made  at  the  time  it 
was  executed,  that  the  employment  should  continue  as  theretofore, 
as  an  empkymmt  from  year  to  year,  that  the  defendant  had  been 
an  6n^>loyee  of  the  plaintiff  for  more  than  seven  years  prior  to  sign- 
ing the  writing,  and  that  prior  to  the  expiration  of  the  year  he  had 
been  improperly  discharged,  without  any  proper  or  reasonable  cause 
therefor. 

Argued  Dec.  16, 1914.  Appeal,  No.  267,  Oct.  T.,  1914, 
1^  .defendant,  from  decree  of  C  P.  No.  3,  PhiladeliAte 
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Co.,  Sept.  T.,  1914,  No.  3116,  awarding  preliminary  in- 
junction  in  case  of  American  Ice  Company  v.  Richard 
Hunter.  Before  Bice,  P.  J.,  Orlady,  Head,  Kephart 
and  Trexlbr,  JJ.    Beversed. 

Bill  in  equity  for  an  injunction.    Before  Ferquson,  J. 

Error  assigned  was  in  awarding  preliminary  injunc- 
tion. 

William  A.  Carr,  with  him  TF.  Horace  Hephurtk  and 
Sidney  L.  Krauss,  for  appellant,  cited :  Datz  v.  Phillips, 
137  Pa.  203;  Mint's  App.,  128  Pa.  163;  Philadelphia 
Towel  Supply,  Etc.,  Co.  v.  Weinstein,  57  Pa.  Superior 
Gt.  290 ;  Seward  v.  Shield,  9  Dist.  Bep.  583 ;  Chandler  v. 
Chandler,  220  Pa.  311 ;  Nafzinger  v.  Both,  93  Pa.  443. 

Frank  B.  Savidge,  for  appellee. — ^Erie  County  Milk 
Assn.  V.  Bipley,  18  Superior  Ct.  29;  Philadelphia  Ball 
Club  V.  Lajoie,  202  Pa.  210;  Philadelphia  T.  S.  &  L.  Co. 
V.  Weinstein,  57  Superior  Ct.  290;  Weidman  y.  United 
Cigar  Stores  Co.,  223  Pa.  160. 

Opinion  by  Orlady,  J.,  July  12, 1915 : 

After  a  hearing  on  a  bill  and  answer,  without  any  testi- 
mony being  taken,  a  preliminary  injunction  was  issued, 
from  which  decree  this  appeal  is  taken.  The  court  below 
held  that  as  the  answer  did  not  deny  the  material  alle- 
gation of  the  bill,  it  was  not  necessary  to  receive  evi- 
dence as  to  whether  the  defendant  had  been  illegally  dis- 
charged from  the  plaintiffs  employ. 

The  defendant  was  a  driver  of  an  ice  wagon  and  served 
old  customers  and  secured  new  ones,  under  the  terms  of 
a  written  contract  which  proved,  inter  alia,  **the  driver 
agrees  that  for  the  term  of  one  year  immediately  -after 
ceasing  for  any  cause  whatever,  to  be  in  the  employ  of  the 
company,  be  shall  not  or  will  not  engage  in  the  ice  busi- 
ness, either  on  his  own  account  or  as  agent  or  employee 
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of  any  person  or  persons^  corporation  or  corporations^ 
by  canvassing  for  and  soliciting  trade,  by  selling  or  de- 
liTering  ice;  by  establishing  or  endeavoring  or  pretend- 
ing to  establish  an  ice  route;  by  selling,  transferring  or 
giving  to  any  one  any  right  he  may  claim  to  have  ac- 
quired in  any  ice  route " 

No  term  of  employment  is  fixed  in  the  writing  and  it  is 
further  provided :  "This  agreement  shall  be  in  force  as 
often  as  the  driver  shall  be  in  the  employ  of  the  company, 
whether  liis  employment  be  continuous  or  nof 

The  answer  sets  forth  that  the  written  contract  was 
idgned  with  the  understanding  and  agreement  made  at 
the  time  it  was  executed,  that  the  employment  should 
continue  as  theretofore,  as  an  employment  from  year  to 
year;  that  he  had  been  an  employee  of  the  plaintiff 
company  for  more  than  seven  years  prior  to  signing  the 
written  contract,  and  that  on  September  26,  1914,  he 
was  improperly  discharged,  without  any  proper  or  rea- 
sonable cause  therefor;  and  further,  that  the  persons  to 
whom  he  was  selling  ice  when  the  bill  was  filed  were  not 
customers  of  the  plaintiff,  but  were  parties  for  whom  he 
canvassed  and  secured  as  customers  since  he  began  to  sell 
ice  for  himself.  We  must  take  the  facts  as  set  out  in  the 
answer  as  true,  and  to  entitle  the  plaintiff  to  this  remedy 
he  must  show  that  it  was  free  from  fault  in  the  contro- 
versy. The  expression  frequently  used  "with  clean 
hands"  is  significant  of  the  policy  of  the  law,  in  refusing 
an  injunction  unless  he  who  seeks  relief  at  the  hands  of 
a  chancellor  shows  himself  ready  and  willing  to  do  all 
that  he  ought  in  good  conscience  to  do :  Brightley's  £q., 
Sections  218, 220. 

The  averment  in  the  answer  that  the  agreement  was 
executed  with  the  understanding,  that  the  employment 
should  be  from  year  to  year,  is  material,  and  unless  rea- 
sonable cause  be  shown  for  the  discharge  of  the  defend- 
ant, it  is  not  entitled  to  enforce  the  terms  of  a  contract  it 
admits  it  deliberately  violated.  It  must  do  equity  before 
it  can  ask  equity.   While  the  averments  in  the  bill,  if  tak- 
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^1  alone,  would  warrant  the  issuing  of  the  iBjunctton, 
the  material  facts  are  specifically  answered  and  the  con- 
trolling ones  are  denied  by  the  defendant.  Such  bills  are 
not  favwed  by  the  courts  and  still  less  in  equity.  The 
propriety  of  granting  an  injunction  in  such  cases  is  fully 
considered  in  Erie  County  Milk  Association^  18  Pa.  Su- 
perior Ct.  28;  Philadelphia  Base  Ball  Club  v.  Lajoie, 
202  Pa.  210;  Iron  City  Laundry  Co.  y.  Leyton,  56  Pa. 
Superior  Ct  »3;  Philadelphia  T.  S.  &  Laundry  Co.  v. 
Weinstein,  57  Pa.  Superior  Ct  290,  and  in  each  case  the 
party  seeking  to  enfbrce  such  a  contract  was  required  to 
come  within  the  rule  requiring  conscionaUe  conduct  on 
his  own  part.  The  answer  in  this  case  being  respcmsiYe 
to  the  bill,  must  be  taken  as  true,  and  conclusive  in  favor 
of  the  defendant.  As  no  supporting  proof  of  the  bill  was 
adduced,  it  follows  that  the  plaintiff  was  not  entitled  to 
the  injunction. 

The  decree  is  reversed  and  record  remitted  for  further 
hearing. 


Commonwealth  v.  Mecca  Ooop^*atiTe  Co.,  Ap- 
pellant 

C^Mtiftuiional  law — Bill  of  rigkis — Trial  ^  iuru — Pi>lice  power 
— Special  legislation — Fourteenth  Amendment  #/  the  Conatiiution 
of  the  United  Btatee^Act  of  July  U,  1918,  P.  £.  lOf^Ji^Employ- 
meni  of  female  minore. 

Secti<m  17  of  the  Act  of  July  25, 1918»  P.  L.  1024,  does  not  vio- 
late Article  I,  Sections  8  and  0,  of  the  Constitiition  of  Pennsylvania. 

Sections  3  and  5  of  the  Act  of  July  25,  1018,  P.  L.  1024,  do  not 
violate  Article  HI,  Section  7,  oi  the  Constitution  of  Pennsylvania, 
nor  the  14th  Amendment  of  the  Constitution  of  the  United  States. 

JueUce  of  the  peaoo-^Becord-^udgment — Em^fioymteni,  c/  for 
male  labor^Act  of  Jukf  U,  191$,  P.  L.  102k. 

Where  a  judgment  of  a  justice  of  the  peace  for  a  violation  of 
the  Female  Employment  Act  of  July  25,  1918,  P.  L.  1024,  shows 
on  its  face  that  a  minor  female  was  employed  in  violation  of  the 
act»  the  judgment  will  not  he  reversed  because  die  record  does  not 
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aboir  theday,  month  or  year  when  the  act  was  riolated,  nor  Woauae 
it  does  not  show  the  sections  of  the  act  yiolated*  nor  because  it  fails 
to  show  what  the  business  of  the  defendant  was. 

Argued  Oct  16, 1914.  Appeal,  No.  272,  Oct.  T.,  1914, 
by  defendant,  from  order  of  C.  P.  No.  3,  Philadelphia 
Co.,  March  T.,  1914,  No.  2640,  afBrming  judgment  of 
justice  of  the  peace.  Before  Bice,  P.  J.,  Obladt,  Head, 
Eephast  and  Tbbxlbr,  J  J.   Affirmed. 

Certiorari  from  judgment  ef  justice  of  the  peace. 

McMiGHABL,  P.  J.,  filed  the  opinion  of  the  court. 

On  March  6, 1914,  a  summons  was  issued,  returnable 
March  13,  1914,  between  the  houihs  of  10  o'clock  a.  m. 
and  11  o'clock  a.  m.;  served  on  the  defendant  by  giving 
to  I.  C.  Bhalkop,  President,  a  true  and  attested  copy  of 
the  original  summons  and  informing  him  of  the  contents 
thereof.  On  March  13,  1914,  parties  present,  Samud 
Atmore,  who  was  sworn  for  the  plaintiff.  The  plaintiff 
claims  f45  penalty  for  violation  of  the  Act  of  Assembly 
July  25, 1913,  by  causing  a  female  minor  under  21  years 
of  age  to  be  employed  for  more  than  fifty-four  hours  in 
any  one  week  and  after  9  o'clock  p.  m.,  and  not  having 
posted  a  schedule  of  hours,  contrary  to  the  law  subse- 
quent to  November  1,  1913,  at  an  establishment  in 
'County  of  Philadelphia.  Rose  McFadden,  412  Locust 
avenue,  Gtermantown,  sworn  for  plaintiff.  After  hearing 
prck>fs  and  allegations,  judgment  publicly  given  for  plain- 
tiff for  145  and  cost  of  suit  for  violation  of  sections  3a, 
5  and  13  of  said  act. 

The  defendant  appealed. 

This  appears  by  the  certificate  of  William  Eisenbrown, 
magistrate  of  court  No.  6. 

The  exceptions  upon  certiorari  to  the  record  of  Wil- 
liam Eisenbrown,  magistrate  of  court  No.  6,  were  as  fol- 
lows : 

1.  Section  17  of  the  Act  of  July  25, 1913,  P.  L.  1024, 
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violates  Article  I,  Section  8,  of  the  Constitution  of  Penn- 
sylvania. 

2.  Section  17  of  the  Act  of  July  25,  1913,  P.  L.  1024, 
violates  Article  I,  Section  9,  of  the  Constitution  of  Penn- 
fifylvania. 

3.  Section  3  of  the  Act  of  July  25,  1913,  P.  L.  1024, 
violates  Article  III,  Section  7,  of  the  Constitution  of 
Pennsylvania. 

4.  Section  5  of  the  Act  of  July  25,  1913,  P.  L.  1024, 
violates  Article  III,  Section  7,  of  the  Constitution  of 
Pennfifylvania. 

5.  Sections  3  and  5  of  the  Act  of  July  25, 1913,  P.  L. 
1024,  are  in  violation  of  the  Fourteenth  Amendment  to 
the  Constitution  of  the  United  State  in  that  they  deny  to 
the  defendant  the  equal  protection  of  the  law. 

6.  The  magistrate's  record  fails  to  show  any  day, 
month  or  year  when  the  act  of  assembly  was  violated. 

7.  The  magistrate's  record  fails  to  show  what  sections 
of  the  Act  of  July  25, 1913,  P.  L.  1024,  were  violated. 

8.  The  magistrate's  record  fails  to  show  what  business 
the  defendant  was  engaged  in. 

9.  The  magistrate's  record  fails  to  show  for  which  of 
the  three  alleged  violations  of  the  act  the  penalty  is  im- 
posed. 

10.  Section  17  of  the  Act  of  July  25, 1913,  P.  L.  1024, 
violates  Article  I,  Section  10,  of  the  Constitution  of 
Pennsylvania. 

We  will  take  up  these  exceptions  seriatim.  The  first 
exception  is  that  Section  17  of  the  Act  of  July  25, 1913, 
violates  Article  I,  Section  8,  of  the  Constitution  of  Penn- 
sylvania. This  section  reads  as  follows:  '^The  people 
shall  be  secure  in  their  persons,  houses,  papers  and  pos- 
sessions from  unreasonable  searches  and  seizures,  and  no 
warrant  to  search  any  place  or  to  seize  any  person  or 
things  shall  issue  without  describing  them  as  nearly  as 
may  be,  nor  without  probable  cause,  supported  by  oath 
or  affirmation  subscribed  to  by  the  affiant."  We  do  not 
think  that  there  is  anything  in  the  record  certified  by  the 
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magistrate  which  shows  that  Article  I,  Section  8,  of  the 
CoBstitntion  of  Pennsylvania  was  violated.  This  section 
of  the  Constitution  has  reference  to  the  issuance  of  war- 
rants in  criminal  proceedings^  and  was  intended  to  gnard 
against  the  abuse  of  warrants.  The  record  in  the  case 
before  us  does  not  show  the  issuance  of  a  warrant,  but  a 
service  of  summons. 

The  second  exception  is  that  Section  17  of  the  Act  of 
July  25, 1913,  violates  Article  I,  Section  9,  of  the  Consti- 
tution of  Pennsylvania.  This  section  is  as  follows :  ^^In 
all  criminal  prosecutions  the  accused  hath  a  right  to  be 
heard  by  himself  and  his  counsel,  to  demand  the  nature 
and  cause  of  the  accusation  against  him,  to  meet  the  wit- 
nesses face  to  face,  to  have  compulsory  process  for  ob- 
taining witnesses  in  his  favor,  and,  in  prosecutions  by  in- 
dictment or  information,  a  speedy  public  trial  by  an  im- 
partial jury  of  the  vicinage;  he  cannot  be  compelled  to 
give  evidence  against  himself,  nor  can  he  be  deprived  of 
his  life,  liberty  or  property,  unless  by  the  judgment  of 
his  peers  or  the  law  of  the  land."  There  is  nothing  here 
to  show  that  the  rights  of  the  accused  were  denied,  but  it 
is  argued  that,  as  the  offense  is  described  as  a  misde- 
meanor, the  process  by  summons  instead  of  by  warrant 
was  unconstitutional;  and,  second,  that  the  defendant 
was  enititled  to  a  trial  by  jury.  As  was  said  by  Judge 
Staples,  in  Luckey's  App.,  15  Pa.  Dist.  Reps.  381 :  "It  is 
a  well-settled  rule  that  legislation  that  affects  the  remedy 
merely  and  does  not  deny  the  right  is  not  open  to  ob- 
jection upon  constitutional  grounds" ;  and  we  might  dis- 
pose of  this  exception  upon  this  ground  alone.  But  we 
think  it  is  within  the  power  of  the  legislature  to  pre- 
scribe this  method  of  process  instead  of  an  arrest  by  war- 
rant. It  is  evident  that  corporations  cannot  be  brought 
into  court  by  arrest  under  a  warrant;  and  to  hold  that 
a  process  by  summons  is  unconstitutional  would  defeat 
the  act  as  to  corporations.  The  section  of  the  act  applies 
also  to  individuals;  but  we  can  find  nothing  in  the  Con- 
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stitution  to  prevent  the  use  of  process  is  the  nature  of 
summons  in  cases  of  offenses  such  as  described  in  the  act. 
The  second  objection  is  met  by  the  decisions  of  Penn- 
fifylvania,  beginning  with  Van  Swartow  v.  The  Gcmimon- 
wealth)  24  Pa.  131,  and  running  down  to  the  School  Dis- 
trict V.  Pitts.,  et  al.,  184  Pa.  156.  In  Van  Swartow  v.  The 
Commonwealth,  it  was  held  that  ^^There  is  nothing  to 
forbid  the  legislature  from  creating  a  new  offense  and 
prescribing  what  mode  they  please  of  ascertaining  the 
guilt  of  those  who  are  charged  with  it.''  In  the  School 
District  v.  Pitts.,  et  al.,  supra,  Mr.  Chief  Justice  Stse* 
BBTT,  delivering  the  opinion  of  the  court,  said :  ^'The  right 
to  trial  by  jury  is  not  guaranteed  by  the  Constitution  in 
every  case.  The  language  of  Section  6  of  Article  I  is: 
^Trial  by  jury  shall  be  as  heretofore  and  the  right  theireof 
remain  inviolate.'  In  Moore  v.  Houston,  3  S.  &  B.  169, 
an  act  providing  for  fines  inflicted  for  breach  of  military 
duty,  without  right  to  trial  by  jury,  was  adjudged  consti- 
tutional. So,  also,  trial  of  contested  elections  by  the 
court:  Ewing  v.  Filley,  43  Pa.  384,  and  summary  con- 
victioiis:  Byers  v.  Com.,  42  Pa.  89.  See  also  Bhines  v. 
Claris,  51  Pa.  96  j  Haines  v.  Levin,  61  Pa.  412."  Byers  v. 
The  Commonwealth,  42  Pa.  89,  held :  ^^1.  The  constitu- 
tional provisions  relative  to  trial  by  jury  were  intaided 
to  preserve  tiiat  right  as  it  existed  at  the  formation  of  our 
State  government,  and  not  to  increase  or  extend  it,  and 
must  be  construed  with  reference  to  the  statutes  that 
were  in  force  in  England,  and  in  the  province  of  Penn- 
sylvania, at  the  adoption  of  the  first  Constitution  of  the 
State.  2.  The  Act  of  March  13,  1862,  authorizing  the 
arrest  of  professional  thieves,  burglars,  etc.,  in  the  City 
of  Philadelphia,  and  their  commitment  to  prison  by  the 
mayor  or  public  magistrate  of  the  central  station,  is  not 
in  conflict  with  the  constitutional  right  of  trial  l^  jury, 
nor  prohibited  by  the  ninth  section  of  the  bill  of  r^t& 
3.  A  conviction  by  a  magistrate  under  this  act,  which,  in 
describing  the  offense,  follows  the  words  of  the  istatute, 
and  sets  out  the  fact  that  the  charge  was  satisfactorily 
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proren^  is  neither  illegal  nor  void.''  The  opinion  of  the 
Supreme  Court  in  that  case  was  ddivered  by  Mr.  Justice 
Stbono,  and  the  whole  subject  is  examined,  special  at* 
tention  being  called  to  the  provision  of  our  first  Consti- 
tution, that  of  1776,  which  declared  that  ^^trials  by  jury 
shiall  be  as  heretofore."  The  C<mstitution  of  1790  and 
the  amended  one  of  1838  adopted  substantially  the  same 
provision.  Their  language  was:  ''Trial  by  jury  shall  be 
as  heretofwe,  and  the  rif^t  thereof  remain  inviolate.'' 
The  opiniim  then  calls  attention  to  the  fact  that  even  in 
England  summary  convictions  were  permitted  in  certain 
cases.  In  Commonwealth  v.  Waldman,  140  Pa.  89,  it  was 
decided  that  ''the  summary  proceeding  prescribed  by  the 
Sunday  law  of  April  22, 1794, 3  Sm.  L.  177,  for  the  trial 
of  persons  charged  with  the  violation  thereof,  is  not  in 
conflict  with  Article  I^  Section  9,  of  the  Constitution, 
guaranteeing  the  accused,  'in  prosecutions  1^  indictmait 
or  information,'  a  speedy  trial  by  jury." 

The  third  and  fourth  exceptions  to  the  record  are  that 
Sections  3  and  6  of  the  Act  of  July  25, 1913;  violate  Arti- 
cle III,  Section  7,  of  the  Constitution  of  Pennqrlvania. 
Sections  3  and  5  of  the  Act  of  July  25, 1913,  are  substan- 
tially the  same  as  Section  1  of  the  Act  of  Assembly  ap- 
proved April  29, 1897,  P.  L.  30,  which  reads  as  follows: 
"Section  1.  That  any  minor,  male  or  female,  or  adult 
woman  ihall  be  employed  at  labor  or  detained  in  any 
manufacturing  establishment,  mercantile  industry,  laun- 
dry, workshop,  renovating  works  or  printing  office  for  a 
longer  pariod  than  twelve  hours  in  any  day,  nor  for  a 
longer  period  than  sixty  hours  in  any  week.''  The  con- 
stitutionality of  this  section  was  upheld  by  Judge  Bid 
WMj  of  jthe  Court  of  Common  Pleas  No.  1  of  Philadelphia 
County,  in  the  case  of  Commonwealth  v.  Beatty,  which 
was  affirmed:  15  Pa.  Superior  Ct.  5.  The  Superior 
Court,  in  a  comprehensive  and  clear  opinion  delivered  by 
Oblady,  J.,  held  that  the  Employers'  Act  of  1897  was 
constitutional  and  within  the  police  power  of  the  State ; 
that  it  was  not  a  violation  of  Article  I,  Section  1,  of  the 
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Constittltiony  as  unjustly  interfering  with  an  adult  fe- 
male's right  of  acquiring  and  possessing  property,  nor 
of  Article  III,  Section  7,  in  that  it  is  a  special  law  regu- 
lating labor;  that  the  act  is  a  proper  exercise  of  the  in- 
herent police  power  of  government  vested  in  the  l^is- 
lature,  to  make  such  laws  as  they  shall  judge  to  be  for 
the  good  of  the  Commonwealth ;  that  the  length  of  time 
a  laborer  shall  be  subjected  to  the  exhaustive  exertion  of 
physical  labor  is  as  clearly  within  the  legislative  con- 
trol as  is  the  governmental  inspection  of  boilers,  etc.,  to 
avoid  accidents,  or  of  the  sanitary  conditions  of  factories 
and  the  like  to  preserve  the  health  of  laborers;  that  in 
the  exercise  of  its  police  power  the  State  may  enact  laws 
in  the  interest  of  public  morals,  and  to  protect  the  lives, 
health  and  safety  of  persons  following  specified  callings, 
and  may  thus  indirectly  interfere  with  the  freedom  of 
contract."  It  was  also  held  that,  "Class  legislation,  dis- 
criminating against  some  and  favoring  others,  is  pro- 
hibited; but  legislation  which,  in  carrying  out  a  public 
purpose,  is  liinited  in  its  application,  if  within  the  sphere 
of  operation,  and  which  affects  all  persons  similarly  situ- 
ated, is  not  within  the  Fourteenth  Amendment.  The  Act 
of  1897  cannot  be  said  to  be  a  local  or  special  law  'regur 
lating  labor,  trade,  mining  or  manufacturing,'  in  viola- 
tion of  Article  III,  Section  i:' 

The  fifth  exception  is  that  "Sections  3  and  5  of  the  Act 
of  July  25, 1913,  P.  L.  1024,  are  in  violation  of  the  Pour- 
teenth  Amendment  to  the  Constitution  of  the  United 
States  in  that  they  deny  to  the  defendant  the  equal  pro- 
tection of  the  law."  We  think  this  exception  is  ruled  by 
Commonwealth  v.  Beatty,  supra. 

The  sixth  exception  is  that  ^^the  magistrate's  record 
fails  to  show  any  day,  month  or  year  when  the  act  of 
assembly  was  violated.''  In  Commonwealth  v.  Challis,  8 
Pa.  Superior  Ct.  130,  the  court  said :  "A  re-examination 
of  the  record  satisfies  us  that  the  conviction  was  properly 
sustained.  We  are  not  disposed  to  scrutinise  the  records 
of  justices  of  the  peace  with  hypercritical  nicety  in  order 
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to  discover  technical  defects  upon  which  to  defeat  their 
judgments.  Where  it  appears^  in  substance^  that  the 
justice  had  jurisdiction  of  the  cause  of  action  and  of  the 
parties^  their  judgments  will  be  sustained  regardless  of 
the  want  of  technical  form  in  the  proceedings.'^ 

The  seventh  exception  is  that  ^^the  magistrate's  record 
fails  to  show  what  sections  of  the  Act  of  July  25, 1913, 
P.  L.  1024,  were  violated."  The  violations  complained  of 
are  set  forth  In  the  magistrate's  record,  and  that  portioi^ 
of  the  record  reciting  the  charge  against  the  defendant 
adds :  ^^In  violation  of  sections  3a,  5  and  13  of  said  act." 
In  (barman  v.  Oamble,  10  Watts,  382,  the  Supreme  Court 
said :  ^'The  evident  meaning  of  the  legislature  is  that,  if 
on  trial  before  the  justice  in  the  action  of  debt  for  the 
penalty,  the  defendant  should  be  proved  to  be  guilty  of 
the  offense,  the  justice  should  give  judgment  for  the  pen- 
alty of  f5.  They  designed,  by  giving  a  civil  remedy,  to 
avoid  all  technicalities,  and  for  this  reason  they  have  di- 
rected that  the  fine  shall  be  recovered  as  debts  of  equal 
amount  are  by  law  recoverable.  It  is  not,  it  is  true,  said 
in  so  many  words  that  the  defendant  was  convicted  of  the 
offense,  but  this  is  substantially  found  in  giving  judg- 
ment for  the  penalty."  In  Commonwealth  v.  Nichols,  38 
Superior  Ct.  504,  the  judgment  of  the  Common  Pleas  of 
Bradford  County,  sustaining  a  judgment  of  a  justice  of 
the  peace,  was  affirmed.  The  court,  in  per  curiam 
opinion,  said :  "We  agree  with  the  learned  judge  below 
that,  although  the  information  did  not  specify  the  act 
and  the  section  thereof  alleged  to  have  been  violated;  it 
mifBciently  charged  a  violation  of  that  clause  of  the 
eleventh  section,  the  Act  of  May  29, 1901,  P.  L.  302,  which 

reads :  ^ .This  being  so,  and  the  record  of  the  justice 

showing  that  he  adjudged  the  defendant  to  be  guilty  of 
the  offense  charged  against  him  in  the  information,  the 
defendant  has  no  cause  to  complain  because  he  was  ad- 
judged to  pay  the  fine  of  |25  prescribed  by  the. eleventh 
section.'" 

The  eighth  exception  is  that  "the  magistrate^  record 
Vol.  lx— 21 


Digitized  by 


Google 


322  COM.  V.  MECCA  COOPERATIVE  CO.,  Appellant 

Opinion  of  Court  below.  [60  Pa.  Superior  Ot 
fails  to  show  what  bmoneBS  the  deflendant  was  ei^saged 
in.''  We  are  of  opinion  that,  as  the  record  sets  out  that 
the  defendant  was  charged  with  employing  a  £»nale 
miifior  contrary  to  the  proyisions  of  the  act  of  assembly 
approved  July  25th^  1913^  the  record  of  the  magistrate 
is  not  defective. 

The  ninth  exception  is  that  '^the  magistrate's  record 
fidts  to  show  for  which  of  the  three  alleged  violations  of 
the  act  the  penalty  is  imposed."  We  are  of  opinion  that 
the  magistrate's  record  is  sufficient,  for  it  sets  forth  that 
judgment  was  entered  for  violation  of  secticms  3a^  5  and 
13  of  said  act;  and  an  examination  of  the  act  indicates 
that  the  penalty  imposed  was  one  authorized  by  the  act 

The  tenth  exception  to  the  record  is  that  ^Section  17 
of  the  Act  of  July  25,  1913,  P.  L.  1024,  violates  Arti- 
ele  I,  Section  10,  of  the  Constitution  of  Pennqrlvania." 
This  section  provides  as  follows :  ^^No  person  shall,  for 
any  indictable  offense,  be  proceeded  against  criminally 
by^  information  except  in  cases  arising  in  the  land  or 
naval  forces,  or  in  the  militia,  when  in  actual  service,  in 
J±Die  of  war  or  public  danger,  or  by  leave  of  the  court 
for  oppression  or  misdemeanor  in  office.  No  person 
riiall,  for  the  same  offense,  be  twice  put  in  jeopardy  of 
life  or  Bmb,  nor  shall  private  property  be  taken  or  ap- 
plied to  public  use,  without  authority  of  law  and  without 
just  compensation  being  first  made  w  secured."  The 
pnoceeding  here  is  not  by  information. 

We  have  disposed  of  each  of  the  exceptions  seriatim, 
but  the  defendant  argues  that  the  whole  act  is  unconsti* 
tutional^  because,  he  says,  the  legislature,  while  making 
m  pseftense  of  general  legislation,  without  reason  singles 
out  aevemi  classes  ot  persons  and  exempts  them  from 
the  act.  We  think,  however,  that  this  was  within  the 
police  power  of  the  legislature ;  that  they  had  a  right  to 
exempt  females  engaged  in  canning  fruit  and  vegetable 
fOToducts,  nurses  in  hoiqiitals  and  females  over  18  em- 
ployed as  telephone  operators,  if  in  their  judgment  the 
em|dfiyment  of  such  operatives  was  not  pn^udicial  to  the 
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liealth  of  the  commimity.  In  Commonwealth  v.  Beatty^ 
supra,  the  court  said :  ^^It  is  a  matter  of  history  in  our 
State  that  this  act  of  assembly  is  the  result  of  extended 
legislatiTe  examination  into  the  management  of  our 
varied  industrial  institutions,  which  has  been  conducted 
by  l^^lative  committees,  and  through  our  factory  and 
mine  inspection  bureaus.  It  is  one  of  a  system  which 
has  developed  in  proportion  to  the  growth  and  prosperity 
of  the  State,  and  when  we  consider  that  nearly  a  million 
of  laborers,  men,  wommi  and  minors,  are  employed  in  t&e 
industries  mentioned  in  the  title  of  this  act,  it  is  appar-^ 
ent  that  legislation  to  regulate  their  employment  and 
provide  for  their  health  and  safety  is  an  imperative  ne« 
cessity.  By  Section  2  of  the  Act  of  April  21, 1849,  P.  L. 
671,  labor  performed  during  a  period  of  ten  hours  on  any 
secular  day  in  all  cotton,  woolen,  silk,  paper,  bagging  and 
flax  factories  shall  be  considered  a  legal  day's  labor, 
and  by  a  supplement  to  that  Act  of  May  7, 1856,  P.  L. 
472,  no  male  or  female  operators  under  the  age  of  21 
years  can  be  employed  under  any  contract  in  these  manu* 
factories  for  a  longer  period  than  sixty  hours  in  any  one 
week  or  more  than  an  average  of  ten  hours  in  a  day  dur- 
ing the  same  period.  A  progressive  step  was  taken  by 
the  Act  of  June  3,  1893,  P.  L.  276,  by  which  a  new  de- 
partment of  the  State  government  was  created,  namely 
that  of  factory  inspector.  By  this  act  all  employers  of 
women  or  children,  or  either,  in  any  factory,  manu&c- 
tory,  mercantile  establishment,  renovating  works  or 
laundry  are  required  to  post  and  keep  posted  a  notice, 
stating  the  number  of  hours  per  day  for  each  day  of  the 
week  required  of  such  persons;  and  the  inspector  was 
given  visitorial  powers  over  factories,  workshops  and 
other  establishments  employing  women  and  children, 
and  was  directed  to  make  report  of  the  number  of  hands 
employed  in  each,  with  the  nlaximum  number  of  hours 
of  work  performed  each  week.  With  the  light  given  by 
the  results  of  the  previous  legislation  on  this  important 
subject,  the  act  under  consideration,  was  enacted.'' 
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^Ki^  disposes  of  all  the  exceptions,  and  they  are  dis-^ 
missed  and  judgment  affirmed. 

Error  assigned  was  the  judgment  of  the  ^onrt 

George  J.  Edwards,  jr.,  for  appellant.— The  prosecn^ 
tion  by  summons  of  a  misdemeanor  punishable  by  fine 
and  imprisonment  is  unconstitutional:  Com.  v.  Foster, 
28  Pa.  Superior  Ct.  400. 

Sections  3  and  5  of  the  Act  of  July  25,  1913,  P.  L. 
1024,  are  unconstitutional  as  special  legislati<m,  violat- 
ing both  the  State  and  Federal  Constitutions:  Com.  v. 
Beatty,  15  Pa.  Superior  Ct.  5;  Com.  v.  Zacharias,  3  Pa. 
Superior  Ct.  264;  Wood  v.  Philadelphia,  46  Pa.  Supe- 
rior Ct.  573;  Com.  v.  Clark,  14  Pa.  Superior  Ct.  435; 
Sayre  Borough  v.  Phillips,  148  Pa.  482;  CoUett  v.  Scott, 
30  Pa.  Superior  Ct.  430;  Ruan  Street,  132  Pa.  257. 

The  record  is  wholly  deficient  in  facts  to  sustain  the 
judgment :  Com.  ▼.  Borden,  61  Pa.  272 ;  Ott  v.  Jordan, 
116  Pa.  218;  Com.  v.  Qelbert,  170  Pa.  426;  Com.  v. 
Phelps,  170  Pa.  430. 

Howard  B.  Lewis,  for  Commissioner  of  Labor  and  In- 
dustry, and  John  Monaghan,  for  District  Attorney,  ap- 
pellees.— ^The  prosecution  by  summons  of  a  misdemeanor 
punishable  by  fine  and  imprisonment,  is  not  unconstitu- 
tional :  Wakely  v.  Hart,  6  Binn.  315. 

Sections  3  and  5  of  the  Act  of  July  25, 1913,  P.  L.  1024, 
are  not  unconstitutional,  as  special  legislation  violating 
both  the  State  and  the  Federal  Constitution:  Ayar^s 
App.,  122  Pa.  266;  Com.  v.  Clark,  14  Pa.  Superior  Ct 
436. 

Opinion  by  Oblady,  J.,  July  21, 1916: 

The  ten  assignments  of  error  presented  for  our  con- 
sideration are  duplicates  of  the  exceptions  argued  before 
the  court  below,  and  are  so  conclusively  answered  in 
the  opinion  filed  by  Judge  MgMighabl,  that  the  judg- 
ment is  affirmed. 
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Delaware  Underwriters  of  West  Chester  Fire  Inm 
Co.  V.  National  Union  Fire  Ins.  Co.,  Appellant. 

,  Jnawranee — Fire  imurance — Beintumnee — Contrt^t  —  AjmavU 
of  defense. 

In  an  action  by  one  fire  insurance  company  against  another  to 
recoTer  a  fire  loss  under  a  contract  of  reinsurance  giving  to  the 
defendant  the  right  to  cancel  ^any  individual  risk  for  cause/'  an 
aAdayit  of  defense  is  insufficient  whidi  merely  avers  that  the  de- 
fendant had  cancelled  the  individual  risk  in  question  '%r  cause*" 
In  such  a  case  the  affidavit  of  defense  must  set  forth  the  facts  from 
whidi  the  defendant  drew  the  conclusion  that  it  was  warranted  in 
cancelling  the  policy  for  cause. 

Argued  Dec.  4,  1914.  Appeal,  No.  249,  October  T., 
1914,  by  defendant,  from  order  of  Municipal  Ct.  Phila- 
delphia Co.,  July  T.,  1914,  No.  201,  making  absolute  rule 
for  judgment  for  want  of  a  sufficient  affidavit  of  defense 
in  case  of  Delaware  Underwriters  of  the  West  Chester 
Fire  Insurance  Ckimpany  of  New  York  v.  National  Union 
Fire  Insurance  Company.  Before  RiCB,  P.  J.,  Orlady, 
Head,  Ebphart  and  Trbxlbr,  JJ.    Affirmed. 

Assumpsit  on  a  contract  of  reinsurance. 
The  provisions  of  the  contract  of  reinsurance  are 
stated  in  the  opinion  of  the  Superior  Court. 

Error  assigned  was  order  making  absolute  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of  defense. 

Thomas  Stokes,  with  him  Henry,  Pepper,  Bodine  d 
Pepper,  for  appellant. — It  is  the  duty  of  the  court  to 
reconcile  the  different  parts  of  the  contract  if  it  can  rea- 
sonably be  done :  Hazleton  Coal  Co.  v.  Buck  Mountain 
Coal  Co.,  57  Pa.  301 ;  Smith  v.  Hickman,  14  Pa.  Superior 
OL  46;  Lane  V.  Nelson,  167  Pa.  602. 

The  clause  is  not  inconsistent  because  the  general 
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agreement  that  risks  shall  be  cancelled  by  mutual  con- 
sent contains  an  exception  in  the  case  of  individual  risks 
fiancelled  for  cause. 

Jff.  M.  Schell,  with  him  Frank  R.  Shattuck,  for  ap- 
pellee^ cited :  Wakely  v.  Sun  Ins.  Office,  246  Pa.  266, 273 ; 
Strauss  y.  Wanamaker,  175  Pa.  213. 

Opinion  by  Hbad,  J.,  July  21, 1915 : 

The  learned  court  below  made  absolute  a  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of  defense  and 
the  defendant  appeals.  In  disposing  of  the  appeal  it 
is  not  necessary  to  recite  the  several  steps  by  virtue  of 
which  each  of  the  present  parties  succeeded  to  and  be- 
came bound  by  the  rights  and  obligations  created  by  a 
contract  made  by  their  predecessors.  It  is  sufficient  to 
say  that  both  parties  stand  upon  the  written  contract 
thus  made.  We  may  treat  them  therefore  as  if  the 
agreement  in  question  had  been  originally  entered  into 
by  them. 

The  plaintiff  issued  a  certain  policy  of  insurance 
agreeing  to  indemnify  the  assured  therein  named  against 
loss  by  flre.  The  defendant  issued  its  policy  to  the 
plaintiff  reinsuring  a  certain  portion  of  the  said  risk. 
Later  on,  and  before  the  happening  of  any  flre,  the  de- 
fendant undertook  to  cancel  its  policy  of  reinsurance. 
The  plaintiff  declined  to  consent  to  such  cancellation. 
By  reason  of  a  flre  the  plaintiff  company  incurred  a  loss 
.under  its  policy  and  brought  this  action  to  recover  from 
the  defendant  that  portion  of  the  loss  covered  by  its 
policy  of  reinsurance. 

The  clause  in  the  contract  which  determines  the  rights 
of  the  parties  in  respect  to  cancellation  is  ae  follows : 
^^It  is  further  understood  and  agreed  that  should  this 
ccmtract  be  terminated  at  any  time  the  Calumet  In- 
surance Company  (now  the  defendant)  will  not  cancel 
any  risk  in  force  except  by  mutual  agreement;  but  the 
privilege  of  cancelling  any  individual  risk  for  cause 
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ahaU  be  allowed  the  said  Calumet  Insunmce  Oompany 
at  any  time,  etc/'  The  plaintifFs  statement  sets  forth 
the  facts  we  have  already  stated  and  has  attached  to 
it  a  00]^  of  the  written  agreement  It  avers  the  at- 
tempt  of  thee  defendant  company  to  cancel  its  outstand- 
ing policy  iflsned  to  the  plaintiff  and  that  the  la^r  de- 
clined to  agree  or  consent  to  such  cancellation,  hence 
the  liability  of  the  defendant.  The  latter,  in  its  affi- 
davit of  defense,  admits  all  of  the  facts  referred  to  but 
rests  its  defense  on  the  following  statement  in  its  affi- 
davit: ^The  defendant  company  cancelled  all  its  liabil- 
ity upon  the  individual  risk  under  certificate  No.  E- 
10842  for  cause  and  duly  notified  the  plaintiff  company 
of  such  cancellati<m  by  registered  mail  on  January  15, 
1914.''  Did  the  attempted  cancellation  in  fact  rest  upon 
a  valid  cause  for  cancellation?  That  is  the  exact  ques- 
tion to  be  litigated.  Whether  or  not  the  act  of  the  de- 
fendant, seeking  to  relieve  itself  of  liability,  was  predi- 
cated of  a  cause  which  in  the  eyes  of  the  law  would 
justify  and  validate  its  attempt  to  relieve  itself  of  lia- 
bility under  its  policy,  is  a  question  for  the  judgment 
of  the  court  after  the  necessary  facts  have  been  made  to 
appear.  There  could  be  no  valid  cause  for  such  can- 
ceUation  so  far  as  the  court  below  or  this  court  has  been 
informed,  unless  there  was  some  change  in  the  circum- 
stances or  conditions  existing  at  the  time  the  defendant's 
policy  was  issued.  When  the  plaintiff  brought  this  ac- 
tion, it  was  the  judgment  of  the  court,  not  that  of  the 
defendant,  which  was  invdked.  It  was  the  manifest 
duty  of  the  defendant  to  set  forth  in  its  affidavit  the 
facts  from  which  it  drew  the  conclusion  it  was  war- 
ranted in  cancelling  its  policy,  thus  extinguishing  the 
liability  it  had  voluntarily  assumed.  The  mere  aver- 
ment of  its  own  conclusion,  or  that  of  its  officers,  that 
there  was  cause  for  cancellation  cannot  now  avail.  As 
was  said  in  Hall's  Safe  Co.  v.  Walenk,  ^  Pa.  Superior 
Gt.  676:  "The  allegation  is  the  opinion  merely  of  the 
defendant  and  not  a  statement  of  the  facts  from  which 
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the  court  could  determine  whether  the  plaintiff  was  Tio- 
lating  the  statute  in  respect  to  registration.'' 

The  affidavit,  in  the  averment  we  have  quoted,  is  noth- 
ing more  than  the  statement  of  a  conclusion  reached  by 
the  defendant  which  necessarily  involved  mixed  ques- 
tions of  law  and  of  fact  It  therefore  fails  to  disclose 
a  state  of  facts  from  which  the  court  could  determine 
that  the  cancellation  was  valid,  and  this  being  true,  no 
legal  reason  appears  why  its  liability  under  its  policy 
should  not  be  enforced.  The  learned  court  below  was 
therefore  right  in  making  absolute  the  rule  for  judgment. 

Judgment  affirmed. 


Logan^  Appellant^  v.  Bauer. 

Equiiu — Injunction — Remedy  at  lauH^Beetraining  proeeedingi 
at  law. 

Proieeedings  against  a  city  to  recover  damages  for  the  opening 
of  a  street  will  not  be  enjoined  at  the  instance  of  a  third  party  by 
a  suit  in  equity,  where  it  appears  that  the  plaintiff  and  defendant 
in  the  equity  suit  had  an  agreement  relating  to  the  opening  of  ^'6 
street,  that  plaintiff's  rights  depended  upon  the  construction  of  th^ 
agreement  in  his  favor,  and  that  the  respective  rights  of  the  parties 
could  be  determined  either  in  the  proceedings  against  the  city  in 
which  the  plaintiff  had  intervened,  or  by  a  subsequent  action  at 
law  by  the  plaintiff  against  the  defendant  after  the  termination  of 
such  proceedings. 

Argued  Dec.  17,  1914.  Appeal,  No.  143,  October  T.j 
1914,  by  plaintiff,  from  decree  of  0.  P.  No.  1,  Philadel- 
phia Co.,  December  T.,  1911,  No.  2905,  dismlBsing  bill  in 
equity  in  case  of  Albanus  0.  Logan,  et  al.,  v.  Henry  W. 
Bauer  and  City  of  Philadelphia.  Before  Bigb,  P.  J., 
Oblady,  Head,  Kbphabt  and  Tbbxlbb,  JJ.    Affirmed. 

Bill  in  equity  for  an  injunction. 
The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 
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Error  assigned  was  decree  of  the  court 

J5.  Spencer  Miller,  for  appellants. — ^The  bill,  which  is 
admitted  by  the  demurrer,  shows  that  the  defendant  is 
liable  on  his  contract  with  the  plaintiffs  to  dedicate 
Louden  street  He  alleges  that  plaintiffs  have  an  ade- 
quate remedy  at  law  by  an  ultimate  action  of  assumpsit 
against  him,  as  a  third  piece  of  litigation.  The  plain- 
tiffs contend  that  this  involves  multiplicity  of  litigation, 
and  is  not  adequate:  Kentucky  Bank  v.  Schuylkill 
Bank,  1  Parsons  Select  Eq.  Cases  180 ;  Apollo  Trust  Co. 
V.  Safe  Dep.  Co.,  31  Pa.  Superior  Ct  524;  Corbe  v. 
Burkert,  33  Pa.  Superior  Ct  317;  Ardesco  Oil  Co.  v. 
North  American  Mining  &  Oil  Co.,  66  Pa.  375;  Craig- 
head V.  Swartz,  219  Pa.  149 ;  Beaver  v.  Beaver,  23  Pa. 
167;  McSorley  v.  Coyle,  40  Pa.  Superior  Ct  560. 

Joseph  D.  McOoy,  for  appellee. — The  plaintiffs  have  a 
full,  complete  and  adequate  remedy  at  law :  Sprigg  v. 
Com.  T.  Ins.  Co.,  206  Pa.  548;  Qreenberg  v.  First  Mort> 
gage,  Etc.,  Trust  Co.,  242  Pa.  35;  Koch^s  App.,  93  Pa. 
434;  Young^s  App.,  3  Penny.  463. 

Equity  will  not  restrain  proceedings  at  law  unless 
fraud,  accident  or  mistake  are  alleged,  or  there  is  want 
of  discovery :  Denny  v.  Fronheiser,  207  Pa.  174. 

Opinion  by  Trbxlbr,  J.,  July  21, 1915 : 

TKe  plaintiff's  bill  recites  that  they  entered  into  an 
agreement  in  writing  with  the  defendant  for  the  sale  of 
two  pieces  of  ground,  in  which  agreement  provision 
was  made  for  the  opening  of  a  street,  named  Louden 
street.  One-half  of  the  land  covered  by  said  unopened 
street  was  retained  by  the  vendors  and  the  other  half 
was  included  in  the  land  purchased  by  Bauer.  The 
words,  "which  it  is  intended  to  open  to  public  use,''  re- 
ferring to  Louden  street,  had  been  inserted,  but  they 
were  subsequently  omitted  and  Bauer  wrote  upon  a  slip 
Qf  paper  the  words,  "the  clause,  Vhich  it  is  intended  io 
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open  and  dedicate  to  public  usci'  to  be  left  out,  the  un- 
derstanding being  if  Mr.  Logan  dedicates  the  one-half, 
I  will  join  him,  but  if  he  is  reimbursed  for  his  twenty- 
five  feet,  I  want  to  be  reimbursed  also."  The  plaintiffs 
being  desirous  of  having  «aid  street  opened,  released  to 
the  city  without  compensation  the  porticm  of  the  street 
retained  by  them  and  also  induced  the  authorities  to 
take  measures  looking  to  the  opening  of  the  street,  the 
officers  of  the  city,  however,  exacting  a  bond  from  the 
plaintifli3  in  the  sum  of  |1,000,  conditioned  upon  their 
saving  harmless  the  city  from  any  damages  in  the  open- 
ing of  said  street  When  the  city  proceeded  to  open  the 
street,  Bauer  claimed  damages  and  the  viewers  not 
awarding  him  any,  he  has  appealed  to  the  Quarter  Ses- 
sions, and  is  pressing  his  suit  in  said  court.  The  bill 
prays  that  he  may  be  restrained  from  urging  his  claim 
against  the  city.  The  plaintiffs  asked  to  intervene  in 
said  suit  as  parties  defendants  and  were  allowed,  but 
they  allegein  the  bill  that  they  are  in  doubt  as  to  ii^ether 
the  stipulation  made  with  Henry  W.  Bauer,  the  defend- 
ant, can  be  set  up  as  a  defense  in  said  suit  The  only 
question  before  us  is,  Do  the  above  facts  present  a  proper 
case  for  equitable  relief? 

If  the  memorandum  above  set  forth  amounts  to  a  ded- 
ication to  the  public  of  Bauer's  half  of  the  street,  then 
his  right  to  recover  damages  ceases.  The  act  of  dedi- 
cation when  once  completed  binds  the  owner  and  if 
the  rights  of  third  parties  have  intervened,  it  cannot  be 
recalled  and  such  dedication  operates  in  favor  of  the 
public,  althou^  the  public  originally  is  not «  party  to 
it:  Smith  v.  Union  Switch  &  Signal  Co.,  17  Pa.  Su- 
perior Ct  444;  Bichardson  v.  McKeesport,  18  Pa.  Supe- 
rior Ct  199;  McQuire  v.  Wilkes^Barre,  36  Pa.  Su- 
perior Ct  418.  When  Logan  and  the  other  parties  to 
the  ag^^eement  gave  one-half  of  the  street  without  com- 
pensation it  would  seem  that  the  condition  which  was 
imposed  by  Bauer  had  been  i>erformed  and  that  his  con- 
tract to  dedicate  became  binding  upon  him.    If  Bauer's 
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act  does  not  amount  to  a  dedication^  but  the  plaintifh 
hay^  )3(y  the  memorandnm,  retained  any  righto  to  the 
portion  of  land  sold  to  Baner  and  covered  by  the  street, 
Bauer's  damages  would  be  correspondingly  reduced: 
Gamble  v.  Philadelphia,  162  Pa.  413.  Presumably  the 
effect  of  the  agreement  between  the  parties  can  be  as- 
certained in  the  proceedings  for  the  opening  of  Louden 
street,  but  if  Bauer's  agreement  with  Logan  and  the 
others  does  not  affect  his  rig^t  to  recover  against  the 
city,  then  we  see  no  reason  in  injecting  the  matter  into 
the  suit  against  the  city.  It  were  better  to  ha?e  the 
matter  determined  in  a  suit  at  common  law,  than  by 
restraining  Bauer  from  pressing  his  suit.  The  plaintiff 
in  giving  the  city  a  bond  to  secure  the  city  against  dam- 
ages in  the  opening  of  said  street  was  a  volunteer,  and 
we  cannot  see  why  this  assumption  <tf  liability  on  his 
part,  althou^  it  increases  his  interest,  should  entitle 
him  to  any  greater  right  in  the  premises  than  he  would 
have  had  under  the  agreement.  Should  the  suit  against 
the  city  result  in  a  verdict  for  Bauer,  if  Logan's  agree- 
ment with  Bauer  in  relation  to  the  street  be  broken  and 
damages  for  the  breach  recoverable,  they  can  be  recov- 
ered in  a  common-law  action  against  Bauer,  and  we 
think  that  method  is  preferable  to  the  extracMrdinaiy 
process  which  we  would  resort  to  if  we  were  to  restrain 
his  pressing  his  suit  against  the  city.  ^'There  is  no 
dimbt  of  the  jurisdicti<m  of  equity  to  restrain  actions  at 
law  but  the  limitations  of  Interference  by  equity  are  as 
well  settled  as  the  jurisdiction  itself.  The  case  must 
fall  within  some  one  or  more  of  the  recognised  categories 
of  fraud,  accident,  or  mistake,  etc.":  Denny  v.  Fron- 
heiser,  207  Pa.  174.  The  right  is  to  be  sparingly  ex- 
ercised and  only  when  other  remedies  are  inadequate 
and  the  equities  invoking  it  are  apparent  and  strong: 
22  Cyc.  788.  Whatever  may  be  the  event  of  the  suit, 
any  wrong  if  any  whieh  the  plaintiff  may  suffer  by  rea- 
son of  the  breach  of  his  contract,  can  be  remedied  in  the 
law  side  of  the  court 
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Tbe  decree  of  the  lower  court  dismissing  the  bill^  is 
affirmed,  and  this  appeal  is  dismissed  with  costs. 


Campbell  v.  Hunt,  Appellant. 

Promissory  notes — Fraud — Evidence — Competeney  of  witness — 
Witness  dead. 

In  an  action  against  the  maker  of  a  promissoiy  note  by  the 
executrix  of  the  endorsee  who  took  the  note  before  maturity,  a 
witness  offered  by  the  defendant  to  show  that  the  endorsee  had  no- 
tice of  an  infirmity  in  the  note  at  the  time  he  to<^  it,  is  not  a  com- 
petent witness  under  Section  5  of  the  Act  of  May  23,  1887,  P.  L. 
159,  if  it  appears  that  the  witness  and  the  payee  in  the  note  were 
partners  in  the  transaction  which  brought  about  the  negotiation  of 
the  note,  and  that  if  the  defendant  was  compelled  to  pay  the  note 
as  a  result  of  the  suit,  he  might  hold  the  witnes§  for  the  loss  sus- 
tained. 

,   In  ^uch  a  case  the  competency  of  the  witness  is  a  preliminaiy 
question  to  be  determined  by  the  court  on  the  law  and  facts. 

Promissory  notes — Usury — Conflict  of  laws. 

Where  a  promissoiy  note  is  made  in  Pennsylvania  and  is  payable 
in  that  State,  although  the  consideration  passed  in  the  State  of  New 
iSTork,  the  law  of  Pennsylvania,  and  not  the  law  of  New  York  will 
govern  as  to  the  legal  consequence  of  usury  involved  in  the  negotia- 
tion of  the  note. 

Argued  Dec.  17,  1914.  Appeal,  No.  265,  October  T., 
1914,  by  defendant,  from  judgment  of  0.  P.  No.  3,  Phila- 
delphia Co.,  September  T.,  1912,  No.  5180,  on  verdict  for 
plaintiff  in  case  of  Mary  F.  Campbell,  Executrix  of  Wil- 
liam O.  Campbell,  to  the  use  of  H.  S.  J.  Sickel  v.  Michael 
J.  Hunt.  Before  Biob,  P.  J.,  Orlady,  Hbad,  Kbphabt 
and  Trexlbr,  JJ.    Affirmed. 

Assumpsit  on  a  promissory  note.  Before  Pbrou- 
SON,  J. 

The  note  in  suit  was  as  follows : 
^'11,200.00  June  4th,  1912. 

"Two  months  after  date  I  promise  to  pay  to  the  order 
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of  J.  P.  MnlhoUandy  one  thousand  two  hundred  dollars 
at  The  Kensington  Nat.  Bank,  Philadelphia. 

'Without  defalcation  for  value  received. 
^<With  interest. 

"M.  J.  Hunt. 

^Due  August  4.^' 

Endorsed :  "J.  P.  Mulholland.  Pay  to  order  National 
Nassau  Bank,  Wm.  O.  Campbell.  Pay  any  National  or 
State  Bank  or  order,  Prior  endorsements  guaranteed,  1 
Jul.  22,  1912,  40.  The  National  Nassau  Bank  of  New 
York,  W.  Gilbert,  Cashier.^* 

At  the  trial  Benjamin  Levine  testified  as  to  certain 
facts  tending  to  show  that  William  O.  Campbell  had 
knowledge  of  an  infirmity  in  the  note  prior  to  his  taking 
it.  Subsequently  the  court  struck  out  all  of  his  testi- 
mony on  the  ground  that  he  was  an  incompetent  witness 
having  an  interest  in  the  subsequent  result  of  the  case. 

Counsel  for  the  defendant  again  offered  to  prove  by 
the  witness,  Benjamin  Levine : 

1.  That  the  witness  has  no  interest  in  this  suit,  or  in 
the  note  in  suit. 

2.  That  the  witness  was  a  partner  of  J.  P.  Mulholland 
in  June,  1912,  and  that  the  partnership  represented  the 
defendant,  Hunt,  in  the  purchase  of  the  iron  on  the 
demolition  of  the  Hoffman  House  in  New  York,  and 
also  represented  the  defendant.  Hunt,  in  the  sale  of  said 
iron. 

3.  That  William  O.  Campbell  was  attomey-at-law  in 
New  York  and  witness  was  a  client  of  his,  and  that  it 
was  through  the  introduction  of  witness  that  Mulhol- 
land met  Campbell. 

4.  That  Campbell  knew  the  connection  between  tiie 
witness  and  Mulholland  and  Hunt. 

5.  That  witness  knew  the  nature  of  transaction  in 
which  the  note  in  suit  was  given  by  Hunt  to  Mulholland ; 
that  it  was  given  to  Mulholland  to  be  discounted  for 
Hunt's  benefit  only  in  case  certain  of  the  iron  purchased 
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tfom  the  Hoffman  House  should  not  have  been  pi^evious-^ 
ly  sold. 

6.  That  in  June,  1912,  witness  called  on  Campbell  in 
consequence  of  a  request  to  do  so  from  Hunt^  and  thatat 
that  interriew  Campbell  told  witness  that  MulhoUand 
had  offered  him  (Campbell)  flOO.OO  to  discount  the 
note;  that  the  witness  then  informed  Campbell  that 
MulhoUand  had  no  right  to  discount  the  note,  but  tiiat 
if  he  (Campbell)  did  take  the  note,  he  should  send  the 
proceeds  or  make  the  check  payable  directly  to  Hunt. 
Witness  further  told  Campbell  that  the  iron  had  been 
sold  by  witness,  and  there  was  no  furdier  need  to  dis- 
count the  note,  and  the  purpose  for  which  it  had  been 
gi¥^i  had  ceased. 

7.  That  Campbell  at  that  time  told  witness  he  had  not 
yet  discounted  the  note. 

8.  That  as  security  for  the  payment  of  the  note,  Mul- 
hoUand had  delivered  to  Campbell  two  Otis  elevators. 

9.  That  Campbell  later  told  witness  that  he  (Camp- 
beU).  had  sold  these  elevators. 

10.  That  these  elevators  were  of  the  fair  market  value 
of  about  12,000  at  the  time*  when  they  were  sold  by  Camp- 
beU. 

Objection.    Objection  sustained.     (6) 

The  court  gave  binding  instructions  for  plaintiff* 
Verdict  for  plaintiff  for  |1,328.06  which  was  after- 
wards reduced  by  remittitur  to  |1,228.70,  upon  which 
judgment  was  entered. 

Errors  assigned  were  rulings  on  evidence  as  above, 
quoting  the  bill  of  exception  and  in  giving  binding  in- 
structions for  plaintiff. 

Bertram  D.  Rearick,  with  him  Bernard  A.  Illotoay, 
for  appellant.— The  witness  Levine  had  no  such  interest 
as  to  render  him  incompetent  to  testify :  Sheets  v.  Hand- 
best,  81  Pa.  100 ;  Sturgeon  v.  Stevens,  186  Pa.  350 ;  Wolf 
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y.  QiMtfaerSy  3  S.  &  B.  240;  8(Hiiiiiera  v.  Sommers,  1 
Watts  803;  Kanm  t.  Tanner,  66  Pa.  29T;  Home  t. 
Petty,  192  Pa.  32;  Metcalf  v.  Buck,  36  Pa.  Superior  Ct 
58;  C^mptan'fl  Est,  30  Pa.  Superior  Ct.  605;  Shrader 
V.  U.  &  Glass  Co.,  179  Pa.  628. 

The  negotiation  of  the  note  from  Mnlholland  to  Camp- 
bell took  place  in  New  York,  and  under  the  law  of  that 
state  the  transfer  was  void:  Hyde  v.  Qoodnow,  8  N.  Y. 
266 ;  Mott  v.  Wright,  4  Biss.  53 ;  In  re  Dodge,  9  Ben  (U. 
S.)  480;  OlT  y.  Lacey,  4  McLean  243. 

Frederick  J.  Shoyer,  with  him  Henry  ArrtmBon,  for 
appellee. — ^A  witness  interested  in  the  result  of  the  suit 
against  the  endorsers  uiK)n  a  note  (the  maker  being 
dead) ,  was  held  incompetent :  Foster  y.  Collner,  107  Pa. 
305. 

Usury  laws  of  New  York  do  not  apply:  Nat.  Bldg. 
Assn.  y.  Riley,  4  Pa.  Dist.  663 ;  Muller  y.  Tiffany,  1  Wall. 
298;  Jewell  y.  Wright,  30  N.  Y.  269;  Kellogg  v.  Miller, 
13  Fed,  Rep.  198. 

Opinion  by  Trbxlbb,  J.,  July  21, 1915 : 

This  was  a  suit  upon  a  promissory  note.  The  de- 
fendant called  Levine  as  a  witness  in  order  to  show  that 
William  O.  Campbell,  who  obtained  the  note  of  Mnl- 
holland the  payee  therein  mentioned  before  maturity, 
had  notice  of  an  infirmity  in  the  note.  The  court  after 
hearing  his  testimony  struck  it  out,  holding  that  he  was 
not  a  competent  witness  and  barred  by  Sec.  5  of  Act  of 
May  23, 1«87,  P.  L.  158.  Wm.  O.  Campbell  haying  died, 
and  his  right  haying  passed  to  the  plaintiff,  the  court 
found  that  Leyine  was  interested  and  that  such  interest 
was  adyerse  to  the  right  of  Campbell. 

We  think  the  ruling  was  correct  and  quote  a  portion 
of  tiie  opinion  of  the  court  below  which  we  think  justi- 
fies its  action.  "MulhoUand  and  Leyine  were  partners 
in  the  very  transactions  which  brought  about  the  nego- 
tiation of  def^danf  s  notci.    Leyine  testified  that  certain 
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elevators  were  transferred  to  Campbell  as  secorits  for 
the  note.  These  elevators  were  partnership  assets^  al- 
though the  evidence  was  dubious  as  to  whether  or  not 
they  bad  ever  been  paid  for.  If  the  note  in  suit,  though 
drawn  to  MulhoUand  individually,  was  given  in  connec- 
tion with  partnership  activities  and  the  proceeds  were 
misappropriated  by  MulhoUand  and  never  reached  de- 
fendant, it  is  plain,  if  defendant  pays  the  note  or  a  judg- 
ment as  a  result  of  a  suit  upon  it,  he  might  hold  Levine 
for  the  loss  sustained.  Again,  Levine's  testimony  also 
tended  to  show  that  the  note  was  discharged  by  the  sale 
of  the  elevators.  The  discharge  of  the  note  in  this  way 
would  be  in  relief  of  Levine.^^ 

Levine^s  competency  was  a  preliminary  question  to  be 
determined  by  the  court  on  the  law  and  facts :  Semple 
V.  Gallery,  184  Pa.  95.  He  sought  to  prove  his  right  to 
testify  by  asserting  that  he  had  no  interest  in  the  reinilt 
of  the  suit,  but  his  testimony  in  this  regard  was  far  frond 
satisfactory.  He  stated  that  a  certain  suit  between 
Campbell  and  MulhoUand  involving  the  elevators  above 
referred  to,  he  thought  had  been  settled,  but  admitted 
that  it  was  still  undisposed  of  on  the  record.  The  good 
faith  of  the  witness  and  the  genuineness  of  his  disclaimer 
of  interest  was  for  the  court. 

The  next  point  raised  is  the  defense  of  usury.  It 
appears  by  the  testimony  of  a  witness  that  CampbeU 
stated  that  he  had  paid  |1,100  for  the  note,  the  face  of 
the  note  being  |1,200  and  that  under  the  laws  of  New 
York,  the  taking  of  more  than  the  legal  rate  of  interest 
rendered  the  entire  transaction  void  and  therefore  a 
complete  bar  to  the  plaintiffs  recovery.  Do  the  laws  of 
New  York  or  of  Pennsylvania  govern?  The  note  was 
made  in  Pennsylvania  and  was  payable  in  Philadelphia. 
It  is  reasonable  to  believe  that  being  made  ifa  Pennsyl- 
vania and  payable  in  the  same  State,  it  was  the  inten- 
tion of  the  parties  that  it  was  to  be  regarded  as  a  Penn- 
sylvania contract  and  subject  to  Pennsylvania  laws. 
^'Every  presumption  is  against  an  intention  to  violate 
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the  law,  therefore,  if  the  several  elements  of  a  contract 
have  their  situs  in  different  states,  if  by  the  laws  of  one 
of  the  states  the  contract  would  be  le^,  but  illegal  by 
the  laws  of  another  then  the  parties  would  be  presumed 
to  have  contracted  with  reference  to  the  laws  of  the 
place  wherein  the  transaction  would  be  valid" :  39  Cyc. 
898. 

Altiiough  the  note  was  payable  to  MulhoUand,  we  as- 
sume for  the  purpose  of  the  present  discussion,  that  he 
merely  was  the  agent  of  the  maker.  We  see  that  two  of 
the  important  elements  of  the  transaction  occurred  in 
Pennsylvania.  The  consideration  for  the  note  is  sup- 
posed to  have  passed  in  New  York,  although  there  is  no 
positive  testimony  as  to  that,  but  it  is  a  fair  inference 
that  the  note  having  been  sent  to  New  York  and  Mul- 
holland  having  negotiated  it  in  New  York,  that  the  con- 
sideration also  passed  in  the  latter  state.  However  that 
may  be,  applying  the  rule  above  quoted,  the  court  was 
right  in  deciding  upon  the  admitted  facts  that  tiie  trans- 
action was  subject  to  Pennsylvania  laws. 

When  a  promissory  note  is  made  payable  at  a  particu- 
lar place  interest  is  allowed  according  to  the  law  of  the 
place  appointed  for  payment :  Wood  v.  Kelso,  27  Pa.  241. 
The  rule  is,  that  interest  is  to  be  paid  according  to  the 
law  of  the  place  where  the  contract  is  made  unless  the 
payment  is  to  be  elsewhere :  Clark  v.  Searight,  135  Pa. 
173. 

It  seems  tiiat  the  law  of  the  place  where  the  note  is 
given  will  govern  as  to  the  legal  consequence  of  usury, 
when  it  is  usurious  by  the  law  of  that  place  and  by  the 
law  of  the  place  of  payment  also:  1  Daniels  on  Negotia- 
ble Instruments  703. 

Having  come  to  the  conclusion  that  Levine  was  not  a 
competent  witness,  and  that  the  note  was  not  void  by 
reason  of  the  defense  of  usury  interposed  by  the  defend- 
ant, there  is  nothing  left  in  the  case  to  overcome  the 
prima  facie  of  the  note,  and  the  verdict  necessarily  had 
to  b^  for  the  plaintiff. 
Vol.  lx— 22 
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All  the  aiwigniiieptg  of  error  are  OTermled.    Judg- 
ment affirmed. 


Putney  Shoe  CJompany  v.  Edwards^  Appellant 

Corporations — Foreign  corporations — Doing  Jmsineas — Begisira' 
Uonr—Aei  of  June  8, 1911,  P.  L.  710. 

A  foreign  oozporation  maj  maintain  a  suit  in  Pennpjlvania  al- 
thongii  it  has  not  registeied  under  the  Act  of  June  8»  1911,  P.  L. 
710,  if  it  appears  that  it  has  no  place  of  business  in  PennoylTania, 
but  merely  solicits  orders  through  salesmen  and  deliyers  Ae  goods 
thus  ordered  to  a  common  carrier  in  the  state  of  its  domicile,  con- 
signed to  the  purdiaser  at  his  place  of  business  im  Pennsylvania. 

Argoed  Feb.  23;  1916.  Appeal^  No.  8,  Fdiniary  T., 
1915,  by  def^idant;  from  judgment  of  G.  P.  Tioga  Co., 
January  T.^  1914,  No.  76,  on  rerdict  f6r  plaintiff  in  case 
of  Stepben  Putney  Sboe  Company  v.  Arthur  Edwards. 
Before  Bics,  P.  J.,  Oblady,  Hbad,  Ebphabt  and  Tanz- 
LBB;  JJ.    Affirmed. 

Appeal  from  judgment  of  justice  of  the  peace.  Before 
Cambbon,  p.  J. 

The  opinion  of  the  Superior  Court  states  the  case. 

Verdict  and  judgment  for  plaintiff  for  185.36.  De- 
fendant appealed. 

Error  assigned  was  in  giving  binding  instructiims  for 
plaintiff. 

W.  K.  Swefkmd  and  Paul  J.  Edwards,  with  him 
Charles  L.  Peck  and  John  8.  Ryon,  for  appellant^  cited : 
Commercial  Jewelry  Co.  v.  Schatz,  41  Pa.  G.  0.  B.  490. 

No  printed  brief  for  appellee. 

Opinion  bt  Hbad,  J.,  July  21, 1916 : 

The  single  question  involved  in  the  present  appeal  lies 
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within  an  extremely  narrow  compass.  The  plaintiff  is 
a  corporation  organized  under  the  laws  of  the  State  of 
Virginia.  The  defendant  is  a  merchant  doing  business 
in  Tioga  County^  Pennsylvania.  A  salesman  of  the 
plaintiff  solicited  and  obtained  an  order  for  certain  mer- 
chandise from  the  defendant.  The  order  was  trans- 
mitted to  the  plaintiff  in  Vii^inia,  there  accepted  by  it, 
and  the  goods  ordered  delivered  to  a  common  carrier 
consigned  to  the  defendant  at  his  place  of  business.  In 
due  course  they  were  received  by  him  and  retained. 
Having  n^lected  and  refused  to  pay  for  them,  the  plain- 
tiff brought  this  action  to  recover  the  agreed-on  price. 

At  the  trial  no  defense  on  the  merits  was  offered.  The 
sole  contention  urged  upon  the  trial  court  was  that  un- 
der the  provisions  of  the  Act  of  June  8, 1911,  P.  L.  710, 
the  plaintiff  was  debarred  from  obtaining  any  relief  in 
the  courts  of  this  Commonwealth  until  it  had  complied 
with  the  requirements  of  that  statute.  There  was  no 
evidence  at  all  that  the  [daintiff  company  maintained 
any  place  of  business  in  the  State  of  Pennsylvania  or 
had  any  porti6n  of  its  capital  invested  tharein^  or  any 
other  fact  that  would  have  warranted  the  conclusion 
that,  within  the  meaning  of  the  Act  of  1874,  the  plaintiff 
was  doing  business  within  the  Commonwealth.  The  ex- 
pression, ''doing  business  within  the  Commonwealth,''  as 
applied  to  foreign  corporations,  has  been  so  frequently 
defined,  a  citation  of  the  cases  would  be  wholly  unnec- 
essary. It  is  as  clear  as  anything  can  be  that  the  plain- 
tiff corporation  would  not  be  bound  by  any  requirement 
of  the  earlier  statute  so  far  as  the  facts  of  this  ease  are 
concerned. 

But  it  is  contended  that  under  the  provisions  of  the 
Act  of  1911  referred  to,  no  foreign  corjwration  may 
seek  the  aid  of  the  courts  of  Pennsylvania  without  hav- 
ing complied  with  the  requirement  of  the  said  statute. 
If  that  were  true,  the  plaintiff  in  Duroth  Mfg.  Co.  v. 
Cauffiel,  243  Pa.  24,  could  not  have  maintained  the  ac- 
tion of  replevin,  and  such  a  contention  was  urged  upon 
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Opinion  of  the  Court.  [60  Pa.  Superior  Ot» 
the  conrt  in  that  case.  But  a  glance  at  the  statute  it- 
self convinces  us  it  was  not  the  intention  of  the  legis- 
lature thereby  to  impose  a  revenue  tax  uiK)n  every  for- 
eign corporation  that  sought  the  aid  of  the  courts  of 
Pennsylvania.  In  the  title  to  the  act,  the  legislature 
declares  its  purpose  to  be  to  deal  only  with  foreign  cor- 
porations ^'doing  business  in  this  Commonwealth."  As 
that  expression  had  been  so  thoroughly  defined  in  nu- 
merous decisions,  it  is  not  to  be  presumed  the  legisla- 
ture, in  the  Act  of  1911,  used  it  in  any  different  sense 
than  the  one  uniformly  followed  since  the  passage  of  the 
Act  of  1874.  It  is  true  the  term  "foreign  corporation'^ 
is  properly  defined  by  the  first  section  of  the  act,  but  the 
second  section  indicates  that  it  shall  be  operative  only 
upon  such  corporations  as  undertake  to  do  business 
within  the  Commonwealth.  That  being  true,  it  must 
follow,  under  the  facts  of  this  case,  the  learned  judge 
below  was  right  in  holding  that  the  plaintiflf  corporation 
was  not  shut  out  from  recovering  the  price  of  goods  sold 
and  delivered  by  it  in  the  State  of  Virginia.  There  was 
no  sound  basis  then  for  a  binding  direction  to  find  for  the 
defendant  or  for  the  entry  of  judgment  in  his  favor  not- 
withstanding the  verdict  The  assignments  of  error  are 
overruled. 
Judgment  affirmed. 


Dunn-Salmon  Co.  v.  Edwards,  Appellant. 

Argued  Feb.  23,  1915.  Appeal,  No.  7,  February  T., 
1915,  by  defendant,  from  judgment  of  C.  P.  Tioga  Co., 
May  T.,  1914,  No.  233,  on  verdict  for  plaintiff  in  case  of 
Dunn-Salmon  Company,  Incorporated  under  the  laws  of 
New  York  v.  Arthur  Edwards.  Before  Ricb,  P.  J.,  Ob- 
lady,  Hbad,  Ebphabt  and  Tbbxlbb,  JJ.    Affirmed. 


Digitized  by 


Google 


DUNN-SALMON  CO.  v.  EDWARDS,  Appellant  341 
840,  (1915).]  Opinion  of  the  Court 

Opinion  by  Hbad,  J.,  July  21, 1915 : 

The  facts  in  the  present  appeal  are  identical  in  every 
respect  with  those  in  the  case  of  Putney  Shoe  Company 
y.  Edwards,  in  which  an  opinion  has  this  day  been  filed, 
ante,  page  338.  For  the  reasons  there  given  we  must 
hold  the  conclusion  reached  by  the  learned  trial  judge 
was  the  correct  one.  The  assignments  of  error  are  con- 
sequently overruled  and  the  judgment  is  affirmed. 


Davis  V.  Continental  Ins.  Co.,  Appellant. 

Insurance — Fire  insurance — Cancellation  of  policit — Evidence — 
Case  for  jury, 

A  contract  of  insurance  providing  for  notice  cannot  be  can- 
celled without  such  notice.  Where  a  policy  has  been  deliyered  by 
the  insured  to  the  local  agent  at  his  request  and  the  conditions  as 
to  this  delivery  is  disputed  as  to  whether  it  was  so  surrendered  for 
cancellation  or  correction,  the  treatment  of  the  policy  raises  a 
disputed  fact  which  is  properly  for  the  jury. 

In  such  a  case  evidence  is  not  admissible  as  to  the  ^idorse- 
ments  made  on  the  policy  by  the  company  after  it  had  received 
it  from  its  agents  and  the  action  of  the  company  in  cancelling  it 

Practice,  C.  P. — Trial-'Charge — Points. 

If  instructions  cover  substantially  everything  that  is  asked  for 
in  points  which  are  refused,  it  is  not  necessary  for  the  trial  judge 
to  answer  the  points  in  detail  even  though  it  be  conceded  that 
they  were  correct  propositions  at  law,  and  applicable  to  the  facts 
of  the  case. 

Argued  Feb.  23, 1915.  Appeal,  No.  12,  Feb.  T.,  1915, 
by  defendant,  from  judgment  of  C.  P.  Tioga  Co.,  Sept. 
T.,  1913,  No.  241,  on  verdict  for  plaintiff  in  case  of 
Balph  Davis,  doing  business  as  Model  Clothing  Com- 
pany V.  The  Continental  Insurance  Company.  Before 
Rich,  P.  J.,  Oblady,  Hsao,  Hbndabson,  Ebphabt  and 
Trbxler,  JJ.    AfiBrmed. 
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Assignment  of  Errors — Opinion  of  the  Court  [60  Pa.  Superior  01 
Afisumpsit  on  a  policy  of  fire  insurance.    Before  Cam- 

BBONy  p.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 
Verdict  and  judgment  for  plaintiff  for  $666.83. 

Errors  assigned  were  (1-5)  refusal  of  defendant's 
points  without  reading  them;  (6,  7)  in  refusing  to  ad- 
mit in  evidence  endorsements  on  the  policy  and  matters 
relating  to  the  cancellation  of  the  policy  by  the  com- 
pany after  it  had  received  the  policy  from  its  agent. 

Howard  F.  Marsh,  with  him  8.  F.  Chanhell  and  F.  E. 
Watrous,  for  appellant.  The  policy  was  cancelled: 
Arnfeld  v.  Guardian  Assurance  Co.,  172  Pa.  605;  Farm- 
ers Mut  Ins.  Co.  V.  Wenger,  90  Pa.  220;  Von  Wien  v. 
Scottish  Union,  Etc.,  Ins.  Co.,  118  N.  Y.  94. 

An  ag^Qt  has  no  power  to  revive  a  cancelled  policy 
without  evidence  df  authority  to  recall  the  action  of  his 
principal.  Such  authority  will  not  be  presumed :  Hart- 
ford Fire  Insurance  Co.  v.  Reynolds,  36  Mich.  502; 
Schimp  V.  Cedar  Rapid  Ins.  Co.,  16  N.  E.  Sep.  229. 

It  is  the  general  rule  that  a  parl^  cannot  g^ve  in  evi- 
dence a  part  of  contract  or  any  other  document,  and 
suppress  the  rest:  Robeson  v.  Schuylkill  Navigation 
Co.,  3  Grant  186. 

P.  J.  Edumrds,  with  him  A.  B.  Dunsmore,  for  appellee. 

Opinion  by  Trbxlbr,  J.,  July  21, 1915 : 

The  principal  question  of  fact  in  this  case  was  whether 
or  not  the  policy  of  insurance  under  which  the  plaintiff 
seeks  to  recover  a  loss  by  fire  was  cancelled.  The  agent's 
version  of  the  affair  is  that  he  was  directed  by  the  com- 
pany to  cancel  the  policy,  that  he  went  to  the  insured,, 
and  without  indicating  for  which  company  he  was  act- 
ing, told  him  that  he  had  to  reduce  the  line  of  insurance 
held  by  him  and  that  the  insured,  the  plaintiff,  told  him 
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that  he  wonld  give  him  all  the  polides  and  he  should 
select  the  one  lie  wanted.  The  account  of  the  transac- 
tion as  given  by  the  plaintiff  differs  very  materially 
from  the  above.  He  asserts  that  the  agent  told  him  one 
of  the  policies  had  to  be  changed  but  the  agent  could 
not  recall  which,  but  thought  he  could  tell  if  he  saw 
them  all,  that  the  plaintiff  then  gave  him  all  the  policies 
and  asked  him  to  keep  them  in  his  safe.  The  policy 
in  question  required  five  days'  notice  of  cancellation. 
None  was  given.  Of  course  if  the  plaintiff's  story  was 
believed  by  the  jury  there  could  be  but  one  result  and 
that  would  be  a  verdict  in  his  favor. 

There  being  a  dispute  as  to  what  had  occurred,  tiie 
matter  had  to  be  settled  by  the  jury,  and  the  court  in 
its  charge  presented  it  fairly. 

A  contract  for  insurance  providing  for  notice  cannot 
be  cancelled  without  it  Where  a  policy  has  been  de- 
livered by  the  insured  to  the  local  agent  at  his  request 
and  the  condition  as  to  this  delivery  is  disputed  as  to 
whether  it  was  so  surrendered  tw  cancellation  or  correc- 
tion the  treatment  of  the  policy  raises  a  disputed  fact 
which  is  properly  for  the  jury:  Mauk  v.  Commercial 
Unicm  Assurance  Co.,  7  Pa.  Superior  Ct.  633.  This  case 
cited  is  very  similar  to  the  one  we  are  considering.  In 
each  case  there  was  a  dispute  as  to  what  the  underrtand- 
ing  was  at  the  time  the  policy  was  returned  to  the  agent 
and  in  each,  the  company  cancelled  the  policy  without 
giving  notice.  See  Lancashire  Insurance  Go.  v»  Nill, 
U4  Pa.  248;  Scott  v.  Sun  Fire  Office,  133  Pa.  322.  In 
the  case  we  are  considering,  the  insured  did  not  desire 
the  cancellation.  Taking  the  agent's  story,  plaintiff's 
direction  to  him  was  merely  a  permission  to  the  agent  to 
make  his,  the  agent's,  selection  of  a  policy  for  cancella- 
tion. It  may  be  well  argued,  that  the  act  of  cancellation 
was  the  act  of  the  company  throu^  its  agent,  that  the 
inde&iite  permission  given  without  relation  to  any  par- 
ticular policy  constituted  no  waiver  of  the  proviisdon  of 
the  comimny  requiring  notice  of  cancellation.    As,  how- 
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eyer,  the  jury  found  by  its  verdict  that  there  was  no 
permission  to  cancel  given,  we  need  not  decide  this  ques- 
tion. 

There  are  several  assignments  of  error  as  to  the  re- 
fusal of  certain  of  the  points  submitted  by  the  defend- 
ant 

The  first  six  assignments  all  relate  to  the  question 
of  cancellation  and  are  directed  to  the  refusal  of  certain 
points  submitted  by  the  defendant 

We  think  that  the  rejection  of  the  points  did  not  con- 
stitute error.  The  points  very  largely  are  composed  of 
repetitions  of  the  same  statement  of  facts  couched  in 
different  words,  but  substantiaUy  conveying  the  same 
meaning.  The  court  afl&rmed  the  seventh,  eighth,  ninth, 
tenth,  and  eleventh  points.  An  examination  of  those 
points  shows  that  every  material  matter  raised  in  the 
case  by  the  defendant  was  covered  by  said  points.  All 
the  defendants  can  ask  is  that  the  questions  present  in 
the  case  are  properly  presented  to  the  jury.  He  may 
not  require  the  trial  judge  to  use  any  particular  form  of 
words  nor  ask  him  to  present  the  same  thought  garbed 
in  the  various  forms  of  words  which  the  learning  of 
counsel  may  be  able  to  construct  If  the  law  applicable 
to  his  case  is  plainly,  fully  and  accurately  stated,  he  has 
no  cause  of  complaint:  Com.  v.  McManus,  143  Pa.  64; 
Eroegher  v.  McConway,  Etc.,  Co.,  149  Pa.  444;  Carey 
V.  Buckley,  192  Pa.  276;  Fleming  v.  Dixon,  194  Pa.  67; 
Creachen  v.  Bromley  Bros.  Carpet  Co.,  214  Pa.  15.  If 
the  instructions  cover  substantially  everything  that  is 
asked  for  in  the  points  which  were  refused,  it  is  not 
necessary  for  the  trial  judge  to  answer  them  in  detail 
even  though  it  be  conceded  that  they  were  correct  prop- 
ositions of  law  and  applicable  to  the  facts  in  the  case: 
Miller  v.  Smith  Woolen  Machinery  Co.,  220  Pa.  181. 

The  other  assignments  are  to  the  refusal  of  the  court 
to  admit  testimony  as  to  the  endorsements  the  oraapany 
inade  on  the  policy  after  it  had  receiv^  it  :f rooi  its 
agent  and  the  action  of  the  company  in  cane^Uing  ilx 
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We  do  not  see  that  the  admission  of  this  proof  would 
have  aided  in  any  way  in  determining  the  issue.  The 
question  was  not  what  the  company  did,  but  whether 
the  matters  transpiring  between  the  agent  and  the  in- 
sured relieved  the  company  of  the  requirement  of  the 
policy  requiring  notice  of  cancellation.  The  case  was 
tried  on  the  assumption  that  so  far  as  the  company  was 
concerned  the  policy  was  cancelled^  but  the  plaintiff  con- 
tended that  the  action  was  not  binding  on  him  in  that 
he  had  never  authorized  it  and  that  no  notice  had  been 
given  to  him. 

All  the  assignments  are  overruled.     Judgment  af- 
firmed. 


King,  Appellant,  v.  Myers. 

Landlord  and  tenant — Lease  hy  executor — Power  of  sale — Writ' 
ten  authority. 

A  mere  power  of  sale  in  a  will  does  not  give  the  executor  power 
to  lease  real  estate  specifically  devised  by  the  will;  if  the  ex- 
ecutor executes  a  lease  for  more  than  three  years  without  written 
authority  from  the  devisees,  the  lease  is  void;  and  the  accept- 
ance of  rent  from  the  executor  by  the  devisees  wiD  not  be  con- 
sidered a  ratification  of  the  lease  in  the  absence  of  a  writing  to 
that  effect. 

Practice,  (7.  P. — Amendment — Imposition  of  costs. 

Where  a  plaintiff  at  a  trial  asks  permission  to  amend  his  state- 
ment»  the  trial  judge  in  allowing  the  amendment,  may  impose  as 
a  condition  that  all  the  costs  be  paid  by  the  plaintiff,  if  it  ap- 
peared that  through  fault  of  the  plaintiff  there  had  been  consider- 
able delay  in  bringing  the  case  to  trial. 

Evidence — Cross-examination — Review. 

It  is  only  in  extreme  cases  where  it  is  plain  that  the  parties  ob- 
jecting to  alleged  improper  cross-examination  have  been  injured, 
that  the  appellate  courts  will  reverse  on  such  grounds. 

Landlord  and  tenants-Notice  to  quit — Authority  of  agent. 
Where  the  evidence  is  conflicting  as  to  the  authority  of  an 
agent  to  give  a  notice  to  quit,  the  question  is  for  the  jury.  •      ^ 
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Syllabus— Statement  of  Facts.    [60  Pa.  Si^Mtior  Ct 

Landlard  and  tenant — Wrongful  ejection^-DamageM. 

In  an  action  of  trespass  by  a  tenant  for  an  alleged  wrongful 
ejeetion,  if  the  record  shows  that  the  plaintiff  had  continued  in 
possession  until  March  30,  1912,  the  court  cannot  be  convicted  of 
error  in  limiting  recovery  to  the  time  subsequent  to  that  date. 

Argued  Feb.  23, 1915.  Appeal,  No.  10,  Feb.  T.,  1915, 
by  plaintiff,  from  judgment  of  C.  P.  Lycoming  Co., 
June  T.,  1912,  No.  361,  on  verdict  for  defendants  in 
case  of  A.  W.  King  v.  Abe  Myers  and  Henry  Myers,  co- 
partners, trading  as  Myers  Brothers.  Before  BiCB,  P. 
J.,  Oblady,  Hbad,  Ebphabt  and  Trbxler,  JJ.  Af- 
firmed. 

Trespass  for  a  wrongful  ejection.  Before  Whitb- 
HEAD,  P.  J. 

At  the  trial  it  appeared  that  the  plaintiff  sought  to 
recover  damages  for  the  breach  of  a  written  lease  which 
he  alleged  he  had  made  with  the  predecessors  in  title  of 
the  defendants  for  a  term  beginning  April  1,  1901,  and 
ending  April  1,  1911,  and  subsequently  extended  to 
April  1,  1914.  He  proved  that  defendants  had  taken 
possession  of  the  demised  premises  on  February  1, 1912, 
and  alleged  that  in  so  doing  they  had  dispossessed  him, 
and  that  he  was  entitled  to  recover  damages  for  the  re- 
mainder of  his  leasehold. 

Both  leases  were  made  by  H.  L.  Beck,  who  was  one  of 
the  executors  of  John  B.  Beck,  by  whom  the  premises  in 
question  had  been  devised  to  his  four  children,  of  whom 
H.  L.  Beck  was  one.  The  will  appointed  Margaret  J. 
Smith  and  H.  L.  Beck  executors,  and  gave  them  power 
to  sell  the  premises  in  question,  but  did  not  give  them 
any  power  to  lease. 

The  defendants  resisted  the  claim  of  t}ie  plaintiff  on 
the  ground  that  the  all^;ed  leases  were  void  under  the 
statute  of  frauds. 

Oth^  facts  appear  by  the  opinion  of  the  Superior 
Court 
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Verdict  and  judgment  for  defendant  Plaintiff  ap- 
pealed. 

Errors  assigned  were  yarious  mlings  and  inBtrac- 
tioins. 

T.  M.  B.  Hicks  and  W.  D.  Crocker,  with  them,  C.  E. 
OiUnore,  for  appellant.  Generally,  when  a  party  who 
has  not  put  hte  name  to  a  written  contract,  accepts  it 
when  sigi^  and  sealed  by  the  other,  it  binds  him  the 
same  as  if  he  had  executed  it:  Carnegie  Natural  Qbb 
Co.  V.  Philadelphia  Co.,  158  Pa.  317;  Jennings  t.  Mc- 
Comb,  112  Pa.  518. 

It  has  always  been  permissible  to  prove  both  the  fact 
of  agency  and  also  the  extent  and  nature  of  the  au- 
thority of  the  agent,  by  circnmstantiai  evidence :  Wood- 
well  V.  Brown,  44  Pit.  121;  Yalentine  v.  Packer,  6  Pa. 
333;  McKellip  v.  Mcllhenny,  4  Watts  317. 

Batiftcation  may  also  be  estopped:  Dumn  v.  Both- 
ermel,  112  Pa.  272;  Whiting  v.  Pittsburgh  Opera  House 
Co.,  88  Pa.  100;  Heartzog  v.  Borg^l,  7  Pa.  Superior  Ct 
257;  Farley  v.  Stokes,  1  Parson's  Equity  Cases  422. 

The  amendment  was  of  right,  under  the  Act  ot  21 
March,  1806,  Section  6, 4  Sm.  329, 1  Purd.  Dig.  309.  The 
only  condition  which  this  statute  permits  the  court  to 
impose  upon  such  bji  amendment,  is  the  right  of  the  ad- 
verse party  if  taken  by  surprise  to  a  continuance  until 
the  next  court 

It  is  error  to  permit  the  defendant  to  introduce  a  mat- 
ter of  defense  on  the  cross-examination  of  the  plaintiff 
or  his  witnesses :  Malone  v.  Dougherty,  79  Pa.  46,  51 ; 
Dennison  v.  Philadelphia  Co.,  161  Pa.  41;  Hughes  v. 
Westmoreland  Coal  Co.,  104  Pa.  207. 

A  notice  to  the  plaintiff  to  quit,  in  other  words,  a 
termination  of  his  tenancy,  could  properly  come  only 
from  his  landlords. 

Otto  G.  Ka/upp  and  Maw  L.  Mitchell,  for  appellees. 
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It  is  a  well  settled  principle  of  law  that  authority  to 
lease  is  not  to  be  inferred  from  a  mere  power  to  collect 
rents  for  the  landlord. 

A  lease  of  an  agent  in  excess  of  authority^  either 
parol  or  written,  may  be  ratified,  but  the  ratification 
to  create  a  valid  term  for  more  than  three  years  must 
be  in  writing:  McDowell  v.  Simpson,  3  Watts  129; 
McClintick  v.  South  Penn  Oil  Co.,  146  Pa.  144;  Dumn 
V.  Bothermel,  112  Pa.  272;  Harper  &  Brother  Co.  v. 
Jackson,  240  Pa.  312 ;  Heartzog  v.  Borgel,  7  Pa.  Superior 
Ct  257;  Nicholson  v.  MiiHin,  2  DalL  246;  TwitcheU  v. 
Philadelphia,  33  Pa.  212. 

Opinion  by  Trbxlbr,  J.,  July  21, 1915: 

H.  L.  Beck  as  executor  under  the  will  of  John  D. 
Beck  leased  certain  ofiBce  rooms  to  A.  W.  King  for  a 
period  of  one  year  with  the  privilege  of  renewing  the 
lease  for  a  period  not  exceeding  ten  years  at  the  same 
rental.  He  subsequently,  as  executor  in  consideration 
of  King  making  certain  improvements,  gave  the  privilege 
of  renewal  for  three  additional  years.  Both  the  above 
leases  were  in  writing.  In  the  will  of  the  decedent,  H. 
L.  Beck  and  Margaret  Smith  were  appointed  executors 
with  authority  to  sell  at  public  or  private  sale  at  their 
discretion,  the  real  estate.  There  was  also  a  devise  of 
all  decedent's  real  estate  to  his  four  children,  the  above 
H.  L.  Beck  and  Margaret  Smith  being  two  of  them. 
There  was  no  power  given  to  lease  and  the  power  to 
sell  had  never  been  exercised  and  the  title  of  the  premises 
was  thus  in  the  four  children.  The  bare  power  to  sell 
did  not  impart  the  right  to  lease :  Pierce  v.  Pierce,  195 
Pa.  417.  No  written  authority  had  been  given  by  the 
other  owners  to  Beck  to  lease  the  premises.  The  lease 
being  for  more  than  three  years  was  contrary  to  the 
statute  of  Frauds  &  Perjuries  and  therefore  a  lease  at 
will  only.  The  Act  of  March  21,  1772,  Sec.  1,  1  Sm. 
389 ;  2  Stewart's  Purdon,  1753,  provides  that  all  leases 
exceeding  the  term  of  three  ye^irs  from  the  making  of 
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them  when  not  put  in  writing  and  signed  by  the  par- 
ties or  other  agents  "thereunto  lawfully  authorized 
by  writing''  shall  have  the  force  and  effect  of  leases 
at  will  only.  The  plaintiff  sought  on  the  trial  to  sustain 
the  lease  by  an  inference  from  the  facts  that  Beck  had 
been  authorised  in  writing  to  lease  the  premises  and 
that  the  other  owners  had  ratified  the  lease.  It  will  be 
observed  that  the  lease  itself  and  its  supplement  do  not 
purpose  to  have  been  made  by  Beck  as  agent  for  the  other 
owners.  He  signed  both  leases  as  executor.  The  au- 
thority to  make  them  must  be  found  in  the  will  and  as 
we  have  remarked  before^  none  exists.  It  is  evident  that 
both  parties  to  the  lease  made  the  mistake  in  that  they 
regarded  Beck  as  clothed  with  authority  under  the  will 
to  make  the  lease.  There  was  no  proof  offered  at  the 
trial  which  would  allow  an  inference  to  be  drawn  as  to 
the  existence  of  written  authority  to  lease  having  ever 
been  given.  If  such  written  authority  were  in  existence^ 
its  production  would  be  necessary  as  being  the  best  evi- 
dence of  its  contents^  and^  if  lost^  its  contents  could  be 
proven :  Irwin  v.  Irwin,  34  Pa.  525. 

As  to  the  ratification  of  the  other  owners  of  the  acts 
of  Becky  it  appears  that  Beck,  as  executor,  accounted 
from  time  to  time  to  the  other  heirs  for  the  rents  re- 
ceived. It  is  claimed  that  this  was  a  ratification  of  the 
acts  of  Beck,  an  assent  upon  the  part  of  the  other  heirs 
to  the  lease,  citing:  Duncan  v.  Harlman,  143  Pa.  595. 
In  that  case,  however,  there  had  been  written  authority 
given  to  the  agent  and  the  question  was  as  to  the  extent 
of  the  authority  and  the  construction  put  upon  the  writ- 
ing by  the  parties  themselves  by  their  course  of  conduct, 
the  language  employed  in  the  writing  being  in  the  lan- 
guage of  the  court,  "very  general  and  very  vague."  The 
acceptance  of  rent  upon  such  circumstances  was  held  to 
be  a  ratification  of  the  act  of  the  agent  in  making  the 
grant  That  case  is  distinguished  from  the  present,  be- 
cause the  original  authority  given  to  the  agent  was  in 
writing  while  in  the  case  before  us^  there  was  none. 
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When  a  lease  has  been  made  beyond  tbe  term  fixed  by  the 
Act  of  1772,  the  owner  may  ratify  the  act  of  the  agent, 
but  the  ratification  must  be  in  -writing:  McDowdl  v. 
Simpson,  3  Watts  129;  Damn  y.  Bothermd,  112  Pa. 
272;  Jennings  y.  McComb,  112  Pa.  518;  Harpw  Bro.  & 
Ck).  y.  Jackscm,  240  Pa.  312.  The  cases  of  McKillip  y. 
Mclllhaney,  4  Watts  317;  Cumberland  Valley  B.  B. 
Go.  y.  McLanahan,  59  Pa.  23,  cited  by  appellant,  do  not 
apply.  Those  were  cases  of  easements  or  licenses  which 
do  not  fall  under  the  proyision  of  the  Act  of  1772. 

At  the  trial  plaintiff  ayerred  that  he  had  mistakenly 
declared  on  a  lease  for  ten  years  instead  of  eleyen  and 
adced  leaye  to  amend  by  changing  the  allegation  as  to 
the  length  of  the  term  so  as  to  conform  with  the  fact. 
The  defendant  objected  and  stated  that  if  the  amend- 
ment were  allowed,  he  would  ask  for  a  continuance  and 
that  the  costs,  in  that  eyent,  should  be  placed  on,  the 
plaintiff.  The  trial  judge  allowed  the  amendment  and 
stated  he  would  continue  the  case  but  in  yiew  of  ti^e 
fact  that  there  had  been  c(msiderable  delay  in  bringing 
the  matter  to  trial,  he  would  Impose  the  condition  that 
all  the  costs  be  paid  by  the  plaintiff.  Tiie  plaintiff  de- 
clined to  do  this  and  asked  leaye  to  withdraw  the  amend- 
ment which  was  accordingly  allowed  by  the  court.  It 
has  been  hdd  that  an  amendment  under  the  Act  of 
March  21,  1896,  Sec.  6,  P.  L.  329,  is  a  matter  of  rig^t: 
Stuart  y.  Blum,  28  Pa.  226;  Todd  y.  Quaker  City,  Etc., 
F.  Ins.  C5o.,  9  Pa.  Superior  Ct.  381.  Upon  the  allowance 
of  such  an  am^idment,  the  defendant  if  he  be  taken  by 
surprise  is  entitled  to  haye  the  case  continued.  The 
duty  of  the  court  under  certain  circumstances  to  grant 
the  continuance  would  seem  almost  of  necessity  to  giye 
the  court  power  to  make  an  order  as  to  costs.  A  ccm- 
tinuance  inyariaUy  inyolyes  additional  expense  to  scmie- 
one,  and  such  expense  should  be  borne  by  the  party 
whose  neglect  or  oyersight  has  occairioned  it  The  im^ 
position  of  costs  in  such  cases  has  been  recognized  as 
proper  by  the  Supreme  Court  in  Hileman  y.  Hileman, 
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172  Pa.  328.  In  that  case  the  lower  court  allowed  the 
amendment  without  costs.  The  opinicm  of  the  Supreme 
Court  BtMiem  '^as  the  record  here  presents  itself  appar- 
ently the  am^idment  ought  to  have  been  allowed  only  on 
the  terms  which  would  have  imposed  costs  upon  the 
plaintiff  but  that  was  at  the  discretion  of  the  court  below 

The  statutes  ot  amendments  are  to  be  construed 

liberally  so  as  to  effect  the  intent  of  them.  Their  object 
was  to  reach  trial  on  the  merits."  We  might  add  that 
the  motion  to  amend  having  been  withdrawn  it  forms  no 
longer  a  part  of  the  record. 

The  objection  is  urged  that  the  court  erred  in  allow- 
ing the  plaintiff  to  be  cross-examined  as  to  whether  he 
received  a  quit  notice.  The  plaintiff  had  testified  that 
he  had  been  unlawfully  ejected  and  he  was  a  tenant  from 
year  to  year.  The  cross-examination  was  pertinent  to 
the  subject-matter  of  the  inquiry  as  to  whether  the  eject- 
ment was  unlawful.  However^  it  was  a  matter  of  de- 
fense and  might  have  very  properly  been  left  to  form 
a  part  of  the  defendant's  case.  We  do  not  think  that  the 
action  of  the  court  constitutes  reversible  error.  It  is 
only  in  extreme  cases  where  it  is  plain  that  the  parties 
objecting  have  been  injured,  that  the  appellate  courts 
will  reverse  on  the  grounds  of  improper  cross-examin- 
ation :  Jackson  v.  Litch,  62  Pa.  451 ;  Olenn  v.  Philadel- 
phia, Etc.,  Traction  Co.,  206  Pa.  135. 

Whether  the  agent  had  authority  to  give  the  quit 
notice  to  the  plaintiff  was  property  left  to  the  jury. 
There  was  sufficient  parol  testimony  to  warrant  the  con- 
clusion that  the  agent  had  such  authority.  The  quit 
notice  was  prepared  at  a  meeting,  when  according  to  the 
testimony,  all  the  owners  were  present  or  represented  by 
counsel,  and  at  the  same  meeting  the  deed  for  the  prem- 
ises was  ^ven.  It  was  a  detail  of  the  transaction  in- 
volved in  the  passage  of  the  title.  Whethar  or  not  the 
quit  notice  was  the  act  of  the  owners  was  therefore  a 
question  for  the  jury. 

The  last  assignment  we  need  consider,  is  the  refusal  of 
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the  court  to  allow  the  plaintiff  to  recover  damages  for 
the  loss  of  his  leasehold  prior  to  April  1, 1912.  As  the 
plaintiff  declared  that  he  had  continued  in  possession 
until  March  30^  1912^  the  court  cannot  be  conyicted  of 
error  in  limiting  recovery  to  the  time  subsequent  ta  said 
date. 

All  the  assignments  are  overruled  and  judgm^it  is 
affirmed. 


Wolongevicz,  Appellant,  v.  Stegmaier  Brewing 
Company. 

Liquor  law — Transfer  of  license — Payment  of  transferer's  debts 
— Bule  of  court — Husband  and  wife. 

Where  a  wife  who  owns  the  real  estate  on  which  her  husband 
conducts  as  licensee  a  retail  liquor  business,  agrees  to  sell  the  land 
under  an  oral  contract  that  the  grantee  is  not  to  pay  the  purchase- 
money  until  the  license  is  transferred  to  him,  the  Court  of  Quarter 
Sessions  has  no  jurisdiction  in  granting  the  petition  to  transfer, 
to  direct  without  the  knowledge  of,  and  against  the  consent  of  the 
wife,  that  a  portion  of  the  purchase-money  shall  be  retained  to  pay 
the  debts  of  her  husband  to  certain  brewing  companies;  and  this 
is  the  case  although  a  rule  of  the  Quarter  Sessions  proyided  that 
no  transfer  of  a  liquor  license  should  be  allowed  until  provision 
had  been  made  for  the  payment  of  debts  contracted  under  the 
license. 

Where  in  such  a  case  the  money  retained  by  the  purchaser  has 
been  paid  into  court,  the  Quarter  Sessions  has  no  jurisdiction  to 
award  a  feigned  issue  between  the  wife  and  the  brewing  companies 
to  determine  the  ownershi];)  of  the  fund. 

Argued  March  1,  1915.  Appeal^  No.  23,  March  T., 
1915,  by  plaintiff,  from  judgment  of  C.  P.  Luseme  Go;, 
Feb.  T.,  1913,  No.  286,  on  verdict  for  defendants  in  case 
of  Marcella  Wolongevicz  v.  Stegmaier  Brewing  Com- 
pany and  the  Susquehanna  Brewing  Company  and 
Michael  Wolongevicz.  Before  BiOB,  P.  J.,  Obladt, 
Head,  Kbphabt  and  Trexler,  J  J.    Reversed* 
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Fe^ed  issue  to  detennine  ownership  of  money  paid 
into  court.    Before  Boylb^  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court 

Errors  assigned  were  in  granting  the  interpleader  is- 
sue^  and  in  entering  judgment  <m  the  verdict  for  the  de- 
fendants. 

Q.  A.  Gates,  for  appellant,  cited:  BlumenthaVs  Pe- 
tition, 125  Pa.  412;  Grimm's  Est.,  181  Pa.  233;  Meehan 
V.  Owens,  196  Pa.  69;  Paul  v.  Kunz,  188  Pa.  504;  Bar- 
tons App.,  55  Pa.  386;  Best  v.  Smith,  193  Pa.  89;  Har- 
lan V.  Maglaughlin,  90  Pa.  293 ;  Snyder  v.  Christ,  39  Pa. 
499;  Townsend  v.  Maynard,  45  Pa.  198;  Weslinoreland 
B.  &  L.  Assn.  V.  Thomas,  207  Pa.  513;  Savits  v.  Speck, 
21  Pa.  Superior  Ct.  608. 

Wm.  J.  Goeckel,  with  him  Edivard  A.  Lynch,  for  ap- 
pellees. 

Opinion  by  Orlady,  J.,  April  19, 1915 : 

This  case  presents  such  an  unusual  procedure  that  the 
facts  are  stated  in  greater  detail  than  is  usual  in  ap- 
pellate review. 

In  November,  1901,  Marcella  Wolongevicz  became  the 
sole  owner  by  a  fee  simple  title  of  two  contiguous  parcels 
of  ground  in  Nanticoke,  on  which  then  was  a  building 
having  a  hotel  license.  Her  deeds  for  the  property  were 
duly  recorded.  This  hotel  had  been  regularly  licensed 
to  sell  liquor  from  1897  to  1905,  at  which  time  a  license 
was  granted  for  the  hotel  to  Michael  Wolongevicz,  hus- 
band of  Marcella,  and  he  conducted  the  place  as  a 
licensed  hotel  until  July  22, 1912,  when  the  property  was 
sold  by  her  to  Lawrence  Eurtulis  for  |8,000,  under  "an 
oral  agreement  that  the  money  was  not  to  be  paid  over 
to  Marcella,  until  such  time  as  the  license  of  Michael 
was  transferred  by  the  License  Court  of  Luzerne  County 
Vol.  lx— 23 
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to  Lawrence  Eurtulis^  and  the  deed  delivered."  A  title 
search  was  made  by  counsel  for  Kurtulis  who  also  pre- 
pared a  petition  for  the  transfer  of  the  license.  The  deed 
was  executed  by  Marcella,  the  record  owner  of  the  title, 
and  joined  in  by  her  husband,  Michael.  On  the  hearing 
of  the  application  for  the  transfer  of  the  license,  a  remon- 
strance was  presented  by  counsel  for  the  Susquehanna 
Brewing  Company,  Stegmaier  Brewing  Company,  and 
the  Beichard  &  Weaver  Brewing  Company,  who  pro- 
tested against  the  transfer  of  the  license,  unless  and  un- 
til, their  respective  claims  of  |942.35,  |130  and  |33.00, 
against  Michael,  were  deducted  from  the  purchase- 
money  price  agreed  to  be  paid  by  Kurtulis  to  Marcella. 
The  amount  of  the  claims  was  disputed  by  Michael,  when 
the  license  court  postponed  the  hearing  of  the  cause  to 
an  hour  later  in  the  day,  "to  allow  the  parties  to  get  to- 
gether and  adjust  the  amount  of  the  bills."  After  fur- 
ther hearing  before  the  court  the  remonstrance  was  with- 
drawn, the  license  was  transferred  to  Kurtulis,  and  by 
direction  of  the  license  court  the  sum  of  f  1,205  was  re- 
tained by  Chas.  A.  Shea,  Esq.,  counsel  for  Kurtulis,  as  a 
stakeholder  for  the  claims  against  Michael.  Marcella 
Wolongevicz  did  not  know  of  this  arrangement,  was  not 
in  court,  nor  was  she  represented  by  counsel.  None  of 
the  personal  property  of  Michael  in  the  hotel  was  sold  to 
Kurtulis  or  represented  any  part  of  the  |8,000. 

As  testified  to  by  Mr.  Shea,  "The  entire  transaction  as 
it  was  carried  on  in  my  office  was  the  sale  of  this  real 
estate,  and  the  transfer  of  the  license  was  to  follow  with 
it.  I  asked  them  how  about  the  stock  and  fixtures  in 
the  way  of  personal  property  for  the  purpose  of  pre- 
paring a  bill  sale.  Kurtulis  said  he  was  not  going  to 
purchase  anything  of  that,  that  if  he  would,  he  and 
Michael  would  fix  it  up  between  them,  and  I  drew  no  bill 
of  sale."  Mr.  Shea  further  testified,  "I  knew  it  was  the 
practice,  on  a  transfer  of  a  license  that  if  there  was  a 
consideration  entering  into  the  transfer,  that,  that  trans- 
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fer  was  to  be  appropriated  to  the  payment  of  the  debts 
of  the  licensee  in  so  far  as  they  would  reach." 

On  December  23,  1912,  after  several  demands  on  Mr. 
Shea  had  been  refused,  Marcella  brought  suit  against 
him  to  recover  the  balance  of  the  money  in  his  hands; 
he  having  paid  to  her  or  on  her  order  16^,895  of  the  f  8,000 
purchase-money  which  he  recovered  from  Kurtulis,  when 
the  deed  for  the  properly  was  delivered  and  the  license 
was  then  transferred. 

Suits  were  brought  by  the  brewing  companies  against 
Michael,  defended  by  him,  and  are  yet  undecided.  Other 
claims  were  in  dispute  and  suits  thereon  were  threat- 
ened, so  that  on  January  14,  1913,  Mr.  Shea,  to  relieve 
himself  from  liability  and  further  trouble  as  a  stake- 
holder, received  leave  to  pay  the  said  |1,105  into  court. 
Thereupon  the  two  brewing  companies  intervened  as 
claimants  on  the  fund,  when  a  feigned  issue  was  awarded 
in  which  Marcella  was  named  as  plaintiff  and  the  Steg- 
maier,  Susquehanna  and  Pennsylvania  Central  Brewing 
Companies  were  named  as  defendants,  "To  determine  the 
right  of  property  in  said  fund."  On  the  trial  of  that 
feigned  issue  the  verdict  returned  by  the  jury  was,  "that 
the  money  in  court  is  the  property  of  Michael  Wolon- 
gevicz,  and  we  find  in  favor  of  the  defendants  in  the  fol- 
lowing proportions :  Stegmaier  Brewing  Company,  f  130, 
Susquehanna  Brewing  Company,  |858,  on  which  judg- 
ments were  entered  and  from  which  this  appeal  is  taken. 

The  first  error  in  this  record,  was  in  granting  the  in- 
terpleader issue,  and  the  last,  was  in  entering  judgment 
on  the  verdict  returned  by  the  jury. 

There  is  nothing  in  this  record  to  indicate  that  Mar- 
cella Wolongevicz  was  not  legally  entitled  to  the  whole 
of  the  consideration  for  her  real  estate.  There  was  no 
lien  or  claim  against  it,  and  the  theory  that  the  good  will 
of  the  hotel  conducted  by  the  husband  and  the  license 
connected  with  it,  "were  inseparable  incidents  of  the 
place  of  business,  and  had  a  value  as  an  asset  and  prop- 
erty of  Michael,'^  so  that  his  creditors  could  seize  a  part 
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of  the  purchase-price,  is  without  any  support  in  law  or 
equity  under  the  facts. 

The  rule  of  court  involved,  as  stated  by  the  judge, 
"Was  promulgated  on  June  7, 1913,  but  in  force  for  some 
considerable  time  before  that;  and  it  was  the  practice 
of  the  court  to  hear  claims  in  opposition  to  transfers, — 
refusing  transfers  unless  creditors  of  a  transferring 
licensee  were  notified  and  reasonable  provisions  were 
made  for  claims  arising  from  the  conduct  of  the  particu- 
lar business" — and  is  as  follows : 

No.  1.  No  license  shall  be  transferred  without  proof 
of  compliance  with  the  Act  of  1905,  relating  to  sales  in 
bulk  and  payment  or  provision  for  payment  of  debts 
contracted  under  the  license,  except  when  the  transfer 
is  asked  under  proceedings  in  bankruptcy"  and  is  with- 
out any  warrant  in  law  for  its  enforcement  under  the 
facts  presented  by  this  record. 

The  court  suggests  that  because  "Marcella  obtained 
benefits  that  resulted  from  the  transfer  upon  the  con- 
ditions imposed,  and  is  therefore  bound  in  common  hon- 
esty to  pay  the  claims  in  accordance  with  the  represen- 
tations that  were  made  in  court  when  the  transfer  was 
obtained."  The  objection  to  this,  lies  in  the  admitted 
fact  that  Marcella  was  not  in  court  or  represented  by 
counsel  when  the  transfer  was  nmde,  and  as  soon  '^s  she 
learned  of  it  she  denied  any  such  assent ;  and  further, 
that  the  debtor  himself  denied  the  liability  claimed,  and 
has  since  then  successfully  resisted  the  demand. 

Before  the  trial  of  the  feigned  issue,  on  the  application 
of  the  two  brewing  defendants  against  the  objection  of 
Marcella,  and  without  notice  to  Michael,  the  record  was 
amended  by  making  Michael  a  codefendant  with  them 
and  after  being  brought  in  on  a  subpoena,  he  was  called 
by  the  other  defendants  as  if  under  cross-examination, 
to  establish  the  amount  of  the  claims  of  the  brewing  com- 
panies against  him.  After  frequent  objection  by  coun- 
sel for  Marcella,  and  Michael,  the  trial  judge  stated,  "I 
do  not  think  we  are  trying  the  title  to  the  properly.    I 
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think  the  question  here  is,  whether  the  debts  claimed  are 
due  and  what  disposition  will  be  made  of  this  money  that 
is  held  by  the  stakeholder." 

Amending  the  record  and  calling  of  Michael  as  if 
under  cross-examination  is  defended  by  the  court  in  the 
opinion  filed,  viz:  "In  a  proceeding  to  ascertain  the 
amount  of  his  debt,  in  order  that  it  might  be  paid  out  of 
a  fund  in  court  as  a  result  of  this  interpleader,  he  was  a 
proper  and  indeed  a  necessary  party.  He  could  give  no 
evidence  adverse  to  his  wife^s  title  to  the  property,  and, 
in  fact,  he  gave  none.  The  proceeding  being  in  its  nature 
equitable,  all  persons  interested  in  the  questions  of  fact 
and  law  involved  in  the  litigation  would  be  proper 
parties."  His  debt  was  not  being  adjudicated  in  a 
proper  manner.  His  testimony  was  used  adversely  to 
the  claim  of  his  wife,  and  against  her  interest.  He  was 
denying  liability  for  the  claims,  and  she  was  demanding 
the  whole  of  the  purchase-money.  The  sole  purpose  was 
to  fix  the  amount  that  the  wife's  property  was  to  be  made 
liable  for  the  debt  of  the  husband. 

In  Class,  et  al..  Transfer  of  License,  6  Pa.  Superior 
Ct  130,  in  a  somewhat  similar  case,  we  said:  "The 
Quarter  Sessions,  as  such,  of  course  had  no  right  to  order 
the  money  into  the  court,  nor  could  the  counsel  for  the 
parties  interested,  by  any  agreement  they  might  make, 
give  that  tribunal  a  jurisdiction  it  possessed  neither  at 
common  law,  nor  by  statute.  As  well  might  they  have 
gone  into  the  Orphans'  Court  to  settle  their  disputes  re- 
specting the  distribution  of  the  proceeds  of  the  sale  of 
the  hotel,  as  to  attempt  to  use  the  machinery  of  the  Court 
of  Quarter  Sessions  for  the  same  purpose.  It  was  never 
contemplated  that  the  latter  tribunal  should  be  called 
on  to  adjust  such  controversies  or  be  employed  to  collect 
claims  of  which  the  Common  Pleas  only  has  cognizance." 
The  court  in  that  case  at  the  request  of  creditors  ap- 
pointed an  auditor  to  determine  their  respective  rights 
to  the  money.  This  court,  by  Wickham,  J.,  said,  "It 
will  hardly  be  contended  that  this  court  can  or  should 
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review  the  decree  of  distribution  made  in  snch  an  anom- 
alous  and  unauthorized  proceeding."  We  quashed  the 
appeal  for  the  reason  that  the  appellants  and  the  other 
claimants  to  the  fund  created  a  court  of  their  own,  for 
the  settlement  of  their  differences.  Properly  viewed,  the 
auditor,  at  the  most,  was  only  a  common-law  referee, 
deriving  his  powers  entirely  from  the  agreement  and 
consent  of  those  who  secured  his  appointment,  and  vol- 
untarily submitted  their  claims  to  settlement."  In  the 
case  before  us  there  was  no  agreement,  but  a  continuing 
protest  by  Marcella  and  Michael  as  to  the  disposition  of 
the  claims  against  him. 

In  Blumenthal's  Petition,  125  Pa.  412,  it  is  declared, 
"The  privilege  (to  sell  liquors),  however,  is  personal  and 
is  not  assignable,  nor  does  it  go  to  the  personal  repre- 
sentative in  case  of  death.  It  follows,  therefore,  that  a" 
license  cannot  be  transferred,  unless  expressly  author- 
ized by  act  of  assembly  and  in  the  mode  therein  pre- 
scribed": Grimm's  Est.,  181  Pa.  233;  Keiper's  License, 
21  Pa.  Superior  Ct.  512. 

In  Cronin  v.  Sharpe,  16  Pa.  Superior  Ct.  76,  we  held, 
an  assignment  of  a  license  is  nothing  more  than  an  ex- 
pression of  consent  that  the  license  may  be  transferred 
to  the  assignee  by  the  authority  granting  the  same,  all 
that  the  assignee  acquires  by  it  is  the  privilege  of  apply- 
ing for  the  transfer  to  the  court  having  jurisdiction  to 
make  it.  The  subject-matter  of  the  contract  could  not 
have  miEirket  value.  Such  a  right  cannot  have  any  other 
than  a  purely  speculative  value  for  the  reasons  that, — 
first — ^the  right  to  a  license  or  transfer  of  a  license  is  not 
assignable;  second — ^neither  party  in  interest  could  to 
any  degree  aflfect  the  decision  of  the  license  court,  and 
this  action  could  not  be  anticipated. 

In  Bartons  App.,  55  Pa.  386,  an  eflfort  was  made  to 
charge  a  wife's  land  with  a  debt  contracted  by  her  hus- 
band for  improvements,  and  it  was  held  to  be  a  sufficient 
defense  that  the  improvements  were  made  against  her 
consent,  the  court  saying,  '*if  a  married  woman's  real 
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estate  is  to  be  charged  for  improyements^  they  must  be 
such  as  she  authorizes  and  consents  to^  not  such  as  an 
insolvent  husband  or  other  volunteer  may  make  against 
her  consent.  Her  objections  may  be  feigned  and  insin- 
cere,  but  there  is  no  proof  that  they  were  so ;  and  assum- 
ing that  they  were  in  good  faith,  it  is  hard  to  see  what 
more  she  could  have  done  to  protect  her  estate  from  an 
unwilling  encumbrance.'^ 

The  analogy  is  a  fair  one  in  this  case,  where  the  wife 
resists  the  attempted  lien  at  every  step  of  the  proceeding, 
and  denies  all  liability  for  a  debt  which  the  law  says  she 
may  not  even  become  a  surety  for. 

To  sustain  such  a  proceeding  could  result  in  a  licensee 
very  seriously  affecting  the  value  of  his  landlord's  estate 
by  incurring  debts  as  a  licensed  dealer  and  make  the 
landlord  his  surety  before  the  property  could  be  rescued 
from  his  control.  Such  a  system  would  extend  a  fic- 
titious credit  to  the  licensee  and  might  as  well  apply  to 
any  other  claims  for  ijupplies  or  furnishings  as  to  those 
of  the  liquor  dealers.  The  creditors  of  Michael  had  no 
standing  as  remonstrants.  The  acts  of  assembly  which 
define  the  manner  in  which  licenses  may  be  transferred, 
do  not  authorize  the  license  court  to  adjudicate  the 
claims  against  the  licensee.  The  legal  discretion  vested 
in  that  court  is  confined  to  the  matters  which  are  set  out 
in  these  statutes.  It  follows  that  the  consideration  of 
these  claims  was  without  legal  warrant,  and  the  court 
was  without  jurisdiction  to  make  or  enforce  a  rule  of 
court  that  would,  under  the  admitted  facts  of  this  case, 
affect  the  title  of  Marcella  to  the  purchase-money  of  her 
real  estate. 

The  money  should  have  been  paid  to  the  admitted 
owner  of  the  real  estate.  The  interpleader  issue  should 
not  have  been  awarded.  The  judgment  is  reversed,  and 
the  costs  of  the  proceeding  and  of  this  appeal  are  to  be 
paid  by  Stegmaier  Brewing  Company  and  the  Susque- 
hanna Brewing  Company  in  the  proportion  of  the  ver- 
dicts recovered  by  them. 
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Wills — Legacy — Legacy  payable  out  of  proceeds  of  land — Time 
of  payment. 

Where  a  testator  devises  a  farm  to  bis  wife  for  life  and  after  ber 
deatb  to  a  son,  and  gives  to  a  second  son  a  money  legaoy  ^^to  be 
paid  after  tbe  decease  of  my  wife,  or  as  soon  as  tbe  farm  is  sold, 
if  my  wife  and  son,  or  eitber  of  tbem  sball  sell  tbe  farm  tbat  is 
bere  given  or  bequeatbed  to  tbem,"  tbe  legacy  is  payable  upon  tbe 
deatb  of  tbe  wife,  and  if  tbe  legatee  makes  no  demand  for  payment 
until  tbe  deatb  of  bis  brotber  and  tbe  sale  of  tbe  farm  forty  years 
after  tbe  deatb  of  bis  motber,  be  will  be  barred  from  recoveiy  by 
tbe  Act  of  April  27,  1866,  P.  L.  369. 

Decedents*  estates — Claims  for  domestic  service — Other  services 
— Presumption  of  payment 

Wbere  a  woman  makes  a  claim  against  tbe  estate  of  a  decedent 
for  unpaid  wages  and  it  appears  tbat  in  addition  to  rendering 
domestic  services  sbe  acted  as  bousekeeper,  and  clerk,  bookkeeper 
and  collector  in  tbe  decedent's  business,  ^e  will  not  be  bound  by 
tbe  legal  predumption  tbat  ber  compensation  bad  been  regularly 
paid  during  tbe  lifetime  of  tbe  decedent. 

Argued  March  1^  1915.  Appeal^  No.  14,  March  T., 
1915,  by  William  S.  Davies,  from  decree  of  O.  C.  Sus- 
quehanna Ck).,  April  T.,  1918,  No.  11,  dismissing  excep- 
tions to  report  of  auditor  in  Estate  David  Davies,  de- 
ceased. Before  BiGB,  P.  J.,  Orlady,  Hbad,  Kbphabt  and 
Trexlbr,  JJ.    Affirmed. 

Exceptions  to  report  of  George  P.  Little,  Esq.,  auditor. 
The  opinion  of  the  Superior  Court  states  the  facts  of 
the  case. 

Errors  assigned  were  in  dismissing  exceptions  to  audi- 
tor's report. 

A.  B.  Smith,  for  appellant. — ^When  the  payment  of  a 
legacy  is  coupled  with  a  devise  so  that  its  payment  is 
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made  because^  or  as  a  condition  on  which  the  devise  is 
made,  then  the  latter  is  chargeable  with  its  payment: 
Clery's  App.,  35  Pa.  54;  McCreedy's  App.,  47  Pa.  442; 
Wirttf  App.,  69  Pa.  173;  Moran's  Est.,  13  Pa.  Su- 
perior Ct  251 ;  Weaver's  Est.,  89  Pa.  Superior  Ct  419. 

The  legacy  in  question  became  due  and  payable  at  the 
death  of  David  Davies,  the  last  surviving  of  the  two  de- 
visees of  the  "Round  Hill  Farm,"  under  the  will  of  W.  T. 
Davies,  deceased;  this  because  such  death  precludes  the 
exercise  of  the  power  to  sell :  Palm  v.  Palm,  51  Pa.  Su- 
perior Ct.  260. 

The  legacy  to  John  B.  Davies  vested  in  him  at  testa- 
tor's death,  payment  only  thereof  being  postponed  until 
the  "Bound  Hill  Farm''  should  be  sold :  Moran's  App., 
13  Pa.  Superior  Ct.  251. 

The  decedent  debtor  was  a  farmer  and  it  is  to  be  borne 
in  mind  that  all  the  services  which  Mrs.  Adams  per- 
formed under  her  contract  for  services  were  those  usual 
and  incidental  to  the  conduct  o£  the  household  a£fairs 
and  other  services  commonly  performed  at  farm  work : 
Taylor  v.  Beatty,  202  Pa.  120. 

H.  A.  Denny y  with  him  F.  A.  Davies,  for  appellee. 

Opinion  by  Hbad,  J.,  July  21, 1915 : 

Two  principal  questions  are  involved  in  the  present 
appeal:  (1)  When  did  the  legacy  of  |1,000,  bequeathed 
by  the  will  of  William  T.  Davies  to  his  son  John  fall  due 
and  become  payable?  (2)  Was  the  learned  court  below 
guilty  of  reversible  error  in  adopting  and  confirming  the 
conclusion  of  the  auditor  that  Mary  Adams,  the  claim- 
ant, was  more  than  a  menial  servant  in  the  household  of 
her  uncle  and  that  her  claim  therefore  was  not  barred  by 
the  presumption  of  the  law  that  the  wages  of  such  a 
servant  have  been  regularly  paid  at  ordinary  and  cus- 
tomary intervals? 

(1)  The  portions  of  the  will  of  William  T.  Davies 
wbich  must  control  the  disposition  of  the  first  question 
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are  as  follows :  "I  give  and  bequeath  to  my  beloved  wife 
Margaret  and  my  son  David  this  farm  (known  as  the 
"Round  Hill  Farm")  containing  about  110  acres  more 
or  lesSy  share  and  share  alike^  during  the  lifetime  of  my 
wife  Margaret,  but  at  her  decease  her  part  or  portion  is 

for  my  son  David I  give  and  bequeath  to  my  son 

John  the  sum  of  one  thousand  dollars  to  be  paid  after  the 
decease  of  my  wife  or  as  soon  as  the  farm  is  sold,  if  my 
wiife  and  son  David  or  either  of  them  shall  sell  the  farm 
that  is  here  given  or  bequeathed  to  them."  This  will  was 
dated  March  23,  1870,  and  duly  admitted  to  probate  on 
September  27th,  following.  The  widow,  Margaret,  died 
in  1871,  from  which  date  the  son  David  became  the  sole 
owner  of  the  land.  He  continued  to  own  and  occupy  it 
until  the  date  of  his  death  in  1911.  It  was  sold  by  his 
administrator  in  1912  for  the  payment  of  his  debts. 
Upon  the  distribution  of  the  fund  arising  from  the  sale 
of  the  land,  the  administrator  of  John  Davies,  the  legatee 
referred  to,  who  died  in  1894,  intestate,  claimed  payment 
of  the  legacy.  The  learned  auditor  and  court  below  de- 
nied the  claim  on  the  ground  that  the  legacy  became  due 
and  payable  on  the  death  of  the  widow  in  1871,  and,  as 
the  evidence  disclosed  no  payment  on  account  of  it  or  de- 
mand made  for  it  during  the  more  than  forty  years  that 
had  elapsed  since  it  became  due,  there  was  nothing  to 
take  the  claim  out  of  the  operation  of  the  Act  of  1865. 

Under  the  language  of  the  testator's  will,  which  we 
have  quoted,  it  is  clear  that  the  time  primarily  fixed  for 
the  payment  of  the  legacy  was  at  and  immediately  after 
the  death  of  the  widow.  "I  give  and  bequeath  to  my  son 
John  the  sum  of  one  thousand  dollars  to  be  paid  after 
the  decease  of  my  wife,  etc."  Had  the  will  stopped  at 
that  point,  there  would  be  no  room  for  argument  as  to 
what  was  the  intent  of  the  testator.  The  language  used 
speaks  for  itself.  As  long  as  his  wife  survived  him  he  did 
not  wish  the  land,  which  was  to  be  hers  during  life,  to  be 
subjected  to  the  burden  of  the  payment  of  the  legacy; 
but  with  her  death  and  the  consequent  vesting  of  the 
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entire  fee  in  his  son  David,  the  reason  for  further  post- 
poning the  payment  of  the  legacy  ceased  to  exist.  Now 
did  the  testator,  by  the  use  of  the  language  following  that 
last  above  quoted,  intend  to  advance  the  date  of  payment 
on  the  happening  of  a  certain  condition  or  to  retard  it 
indefinitely.  Keeping  his  primary  intent  before  us,  it 
appears  to  us  to  be  plain  that  his  meaning  was  that  if, 
during  the  lifetime  of  his  wife,  she  and  her  son  should 
convert  the  land  into  money,  then  the  time  of  payment  of 
the  legacy  was  to  be  accelerated  and  it  would  become 
payable  out  of  the  purchase-money.  We  can  find  no 
language  from  which  we  can  satisfactorily  conclude  it 
was  the  intention  of  the  testator  that  the  legacy  was  not 
to  become  payable  until  there  had  been  an  actual  sale  of 
the  farm  by  somebody,  no  matter  how  remote  such  date 
might  be  from  the  time  when  the  legacy  was  given  or  from 
the  date  primarily  fixed  for  its  payment.  In  such  a  case 
mere  lapse  of  time  might  easily  prevent  the  bounty  of 
the  testator  from  becoming  in  any  way  effective  to  the 
legatee  for  whom  it  was  intended.  .  We  are  of  opinion 
therefore  that  the  legacy  to  John  Davies  fell  due  and  be- 
came payable  at  and  immediately  after  the  decease  of  his 
mother,  the  widow  of  the  testator.  If  in  point  of  fact  it 
never  has  been  paid,  this  result  must  be  charged  to  the 
laches  of  the  legatee  and  the  provisions  of  the  Act  of 
1855. 

(2)  It  is  not  necessary  at  this  late  day  to  refer  to  or 
even  cite  the  many  cases  which  have  declared  the  pre- 
sumption raised  by  the  law  to  protect  the  estates  of  de- 
ceased persons  from  stale  claims  for  the  wages  of  ordi- 
nary servants.  The  reasons  that  support  the  presump- 
tion have  been  often  and  convincingly  stated.  Had  it 
been  found,  upon  proper  evidence,  that  the  services  ren- 
dered by  Mary  Adams,  the  claimant,  were  simply  those 
embraced  in  the  term  **domestic  service,"  undoubtedly 
the  presumption  would  have  applied  and  her  claim 
should  have  been  rejected.  There  is  no  question  in  this 
case  that  her  services  were  rendered  for  compensation. 
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nor  ifi  there  any  difference  between  the  parties  as  to  the 
amount  of  such  compensation.  The  appellant  must  rest 
.  his  case  entirely  on  the  legal  presumption  that  the  com- 
pensation was  regularly  paid  during  the  lifetime  of  the 
decedent.  The  learned  court  below  confirmed  the  finding 
of  the  auditor  that  the  services  rendered  by  the  claimant 
were  different^  both  in  character  and  degree,  from  those 
that  would  ordinarily  be  rendered  by  a  domestic  servant. 
The  evidence  showed  that  the  deceased  was  engaged,  to 
some  extent  at  least,  in  the  business  of  selling  agricul- 
tural implements.  There  is  ample  evidence,  if  believed, 
to  warrant  the  conclusion  that  the  duties  performed  by 
the  claimant  went  far  beyond  the  range  of  domestic  serv- 
ice. We  quote  from  the  language  of  one  witness:  **She 
had  general  management  of  the  house  and  the  buying 
and  selling  of  chickens,  pigs,  calves  and  such  things,  and 
butter,  and  he  would  always  refer  me  to  her  with  the 
money  and  she  would  always  turn  the  money  over  to  him 

and  explain  about  it  to  him  in  Welsh Yes,  she  done 

all  of  his  business  that  I  have  any  knowledge  of.  If  there 
was  a  note  or  anything  to  be  drawn  up,  she  would  do  it, 
and  he  would  send  her  out  collecting  and  on  the  er- 
rands." Another  witness  testifies:  "She  was  general 
housekeeper,  clerk,  bookkeeper,  and  did  all  that  was 

done  there Whenever  we  bought  or  sold,  she  tended 

to  all  that  business,  doing  the  bookkeeping  and  collecting 
afterwards."  In  the  light  of  such  testimony  we  might 
well  apply  the  following  language  of  Mr.  Justice  Clark 
in  Banninger's  App.,  118  Pa.  20:  "Her  personal  rela- 
tions to  Banninger,  the  nature  of  her  services  and  the 
character  of  contract  under  which  they  were  rendered, 
were  peculiar  and  exceptional,  and  the  presumption  of 
payment  which  might  ordinarily  arise  in  the  case  of  a 
domestic  servant  would  not,  we  think,  be  applicable  in 
such  a  case."  So  in  Schrader  v.  Beatty,  19  Pa.  Superior 
Ct.  212,  Judge  W.  W.  Pobtbr,  speaking  for  this  court, 
said :  "It  seems  apparent  that  the  relation  of  the  plain- 
tiff to  the  decedent  was  not  that  of  a  mere  domestic  serv- 
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ant  True  she  performed  household  duties  in  part,  but 
she  did  far  more  than  this,  and  assumed  responsibilities 
beyond  those  incident  to  such  a  position."  In  that  case, 
following  Ranninger's  App.,  supra,  we  held  the  legal 
presumption  already  referred  to  would  not  be  a  bar  to 
the  payment  of  the  claimant. 

Following  the  doctrine  of  these  cases  and  many  others 
we  might  cite,  we  conclude  the  learned  court  below  was 
right  in  the  disposition  made  of  this  question.  We  dis- 
cover nothing  else  in  the  assignments  of  error  that  re- 
quires any  particular  discussion.  They  are  all  over- 
ruled. 

Decree  affirmed,  the  costs  of  this  appeal  to  be  paid  by 
the  appellant. 


Brown  v.  Exeter  Machine  Works,  Appellant 

Contract — Severable  contract — Payments. 

A  contract  provided  for  the  furnishing  of  specifications  and 
drawings  for  four  locomotive  cranes  of  five,  fifteen  and  twenty  tons 
respectively.  The  consideration  was  fixaJmndred  dollars  payable  in 
installments  of  five  hundred  dollars  each  as  the  drawings  for  each 
crane  were  respectively  delivered.  The  sets  for  the  five-  and  ten- 
ton  cranes  were  delivered  and  paid  for.  On  the  sheets  or  draw- 
ing for  the  ten-ton  crane  there  were  dimensions  for  a  fifteen-  and 
twenty-ton  crane,  but  no  separate  drawings  were  ever  delivered  for 
them.  The  excuse  for  not  delivering  the  two  sets  of  drawings  for 
the  larger  cranes  was  that  they  were  not  necessary,  and  that  the 
sets  of  drawings  delivered  covered  all  four  items  of  the  contract. 
Held,  (1)  that  the  contract  was  severable;  (2)  that  it  was  error  to 
direct  a  verdict  for  the  plaintiffs  because  defendant  had  retained 
the  drawings  and  specifications  without  protest  and  without  any 
oflFer  to  return  them. 

Whether  a  contract  is  entire  or  divisible  depends  on  the  intention 
of  the  parties  as  manifested  by  the  language  employed,  rather 
than  in  the  character  of  the  subject-matter  or  of  the  consideration, 
though  this  is  an  aid  in  determining  the  intent.  If  the  part  to  be 
performed  by  one  party  consists  of  several  distinct  items  and  the 
price  to  be  paid  by  the  other  is  apportioned  to  each  item  or  is  left 
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.    * 

Statement  of  Facts — ^Arguments.  [60  Pa.  Superior  Ct. 
to  be  implied  by  law,  generally  the  contract  is  held  to  be  serer- 
able. 

Argued  March  1, 1915.  Appeal,  No.  1,  March  T.,  1915, 
by  defendant,  from  judgment  of  C.  P.  Luzerne  Co.,  May 
T.,  1911,  No.  704,  on  verdict  for  plaintiff  in  case  of 
Brown  &  Gates  v!  Exeter  Machine  Works.  Before  Bicb, 
P.  J.,  Orlady,  Head,  Kephabt  and  Trbxleb,  JJ.  Re- 
versed. 

Assumpsit  for  drawings  and  specifications  delivered 
by  engineers.    Before  Garman,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Plaintiflf  presented  the  following  point: 

1.  "The  uncontradicted  evidence  being  that  the  de- 
fendant has  retained  the  drawings  and  specifications  fur- 
nished by  the  plaintiflf  without  any  oflfer  to  return  the 
same  and  without  protest,  defendant  is  legally  liable  for 
the  contract  price  and  the  verdict  must  be  for  the  plain- 
tiff."   Answer  affirmed. 

Verdict  and  judgment  for  plaintiflf  for  |1,190.  De- 
fendant appealed. 

Error  assigned  was  in  giving  binding  instructions  for 
plaintiflf. 

H.  A.  Gordon,  with  him  A.  L.  WilliamSy  for  appellant. 
—The  question  as  to  whether  separate  drawings  and 
specifications  for  a  fifteen-  (15)  and  for  a  twenty-  (20) 
ton  locomotive  crane  were  to  be  delivered  by  the  plaintiflf, 
was  under  all  the  circumstances,  a  question  for  the  jury : 
Miller  v.  Eichberg,  41  Sup.  Ct.,  435;  Nolt  v.  Crow,  22 
Pa.  Superior  Ct.  113;  Shaw  v.  Lewistown,  Etc.,  Turn- 
pike Co.,  2  P.  &  W.  454;  Crawford  v.  McKinney,  165 
Pa.  605. 

W.  Alfred  Valentine,  with  him  W.  N.  Reynolds,  Jr., 
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for  appellee. — The  receipt  of  the  goods  becomes  an  ac- 
ceptance if  the  right  of  rejection  is  not  exercised  within 
a  reasonable  time:  American  Watch  Tool  Co.  v.  Mfg. 
Co.,  18  Pa.  Superior  Ct.  24;  Baltimore  Brick  Co.  v. 
Coyle,  18  Pa.  Superior  Ct.  186;  Dailey  v.  Green,  15  Pa. 
118;  Werner  Saw  Mill  v.  Ferree,  201  Pa.  405;  Kraus- 
kopf  V.  Yam  Finishing  Co.,  26  Pa.  Superior  Ct  506. 

Opinion  by  Trbxlbr,  J.,  July  21, 1915: 

Parties  entered  into  a  contract  for  the  furnishing  of 
specifications  and  drawings  for  five-,  ten-,  fifteen-  and 
twenty-ton  locomotive  cranes.  The  consideration  was 
|2,000.  We  quote  from  the  contract,  "This  amount  is 
to  be  paid  to  us  in  installments  of  |500,  each  as  follows : 
|500  on  delivery  of  the  drawings  and  specifications  for 
5-Ton  Loco.  C.  |500  on  delivery  of  the  drawings  and 
specifications  for  10-Ton  Loco.  C.  |500  on  delivery  of  the 
drawings  and  specifications  for  15-Ton  Loco.  C.  f500 
on  delivery  of  the  drawings  and  specifications  for  20- 
Ton  Loco.  C."  In  October,  1910,  plaintiflfs  wrote  that 
they  were  forwarding  under  separate  cover  certain 
drawings  and  specifications  of  a  standard  five-ton  loco- 
motive crane.  "This  constitutes  the  complete  delivery 
of  a  five-ton  locomotive  crane,  drawings  and  information, 
as  agreed  upon."  On  October  24,  1910,  plaintiffs  wrote 
defendant,  "We  have  a  ten-ton  crane  well  under  way  and 
expect  to  be  able  to  send  you  a  general  lay  out  sketch  of 
it  within  the  next  few  days."  The  defenflant  paid  the 
|500  as  agreed,  for  the  five-ton  crane  drawings  and  speci- 
fications and  1500  for  the  ten-ton  crane.  On  the  sheets 
or  drawings  of  the  ten-ton  crane  as  delivered  there  were 
dimensions  for  a  fifteen-  and  a  twenty-ton  crane,  but 
there  were  no  separate  drawings  ever  sent  for  the  larger 
sizes  and  none  were  ever  delivered  by  plaintiffs  or  de- 
fendant. 

Plaintiffs  have  brought  suit  for  |1,000  alleged  to  be 
due  for  the  third  and  fourth  items  of  the  contract,  being 
the  fifteen-  and  twenty-ton  cranes.    On  the  trial  of  the 
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case^  the  judge  gave  binding  instructions  for  plaintiffs 
giving  as  a  reason  therefor,  the  fact  that  defendant  had 
received  the  goods  contracted  for,  had  a  reasonable  time 
to  examine  them  and  ascertain  their  quality  and  that 
it  is  deemed  to  have  accepted  them  because  its  officers 
did  not  promptly  exercise  their  right  to  reject  them. 

The  contract  is  in  relation  to  four  distinct  subjects 
and  in  our  opinion  is  severable.  It  designates  certain 
plans  of  cranes  of  various  sizes,  each  to  be  delivered  at 
a  certain  stipulated  sum.  Whether  a  contract  is  entire 
or  divisible  depends  on  the  intention  of  the  parties  as 
manifested  by  the  language  employed,  rather  than  in  the 
character  of  the  subject-matter  or  of  the  consideration, 
though  this  is  an  aid  in  determining  the  interest.  If  the 
part  to  be  performed  by  one  party  consists  of  several  dis- 
tinct items  and  the  price  to  be  paid  by  the  other  is  ap- 
portioned to  each  item  or  is  left  to  be  implied  by  law, 
generally  the  contract  is  held  to  be  severable:  Nolt  v. 
Crow,  22  Pa.  Superior  Ct.  113;  West  Republic  Mining 
Co.  V.  Jones,  108  Pa.  55.  Furthermore  it  may  be  urged 
that  from  the  correspondence  of  the  parties  they  re- 
garded the  contract  as  severable.  Certainly  the  refer- 
ence in  the  letters  of  the  plaintiffs,  to  the  five-ton  crane, 
as  well  as  to  the  ten-ton  crane  would  indicate  that  in 
their  minds  the  consideration  mentioned  was  distinctly 
given  for  the  plans  of  the  particular  crane,  that  had  been 
fowarded.  The  matter  then  narrowed  down  to  the  ques- 
tion as  to  whether  plaintiffs  had  performed  their  con- 
tract in  relation  to  the  ten-  and  twenty-ton  cranes.  It 
was  admitted  by  plaintiffs  that  no  separate  drawings 
had  been  sent  in  regard  to  them.  Plaintiffs'  excuse  for 
their  failure  to  send  them,  was  testimony  to  the  effect 
that  according  to  engineering  practices,  the  drawings 
were  not  required  and  that  the  two  sets  of  drawings 
covered  the  four  items  of  the  contract.  The  testimony 
thus  resolved  itself,  not  into  a  question  of  law  for  the 
court,  but  a  question  of  fact  for  the  jury.  If  plaintiffs 
performed  their  contract,  they  were  entitled  to  recover. 
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If  they  failed  to  do  so,  they  were  not  If  the  data  given 
by  the  plaintiffs  comprised  plans  and  specifications  for 
a  ten-  op  twenty-ton  crane,  they  thus  fulfilled  the  require- 
ments of  the  contract  in  that  respect,  and  they  should 
recover;  if,  however,  they  did  not,  they  failed  to  per- 
form what  they  agreed  to  perform  and  their  action  falls. 

The  court,  however,  as  we  have  stated  before,  directed 
a  verdict  for  the  plaintiffs  by  reason  of  the  fact  that  de- 
fendant has  retained  the  drawings  and  specifications 
without  protest  and  without  any  offer  to  return  them. 
In  this  we  think  the  court  erred.  As  we  take  the  view 
that  the  contract  was  severable,  defendant  having  re- 
ceived the  ten-ton  drawings  and  specifications  was  re- 
quired to  pay  f500  for  them.  This  closed  the  transaction 
as  far  as  the  ten-ton  crane  was  concerned.  It  could  not 
be  required  to  return  the  ten-ton  plans  as  unsatisfactory 
because  they  had  certain  references  to  the  dimensions  re- 
quired for  a  fifteen-  and  twenty-ton  crane.  The  contract 
as  far  as  the  ten-ton  crane  was  concerned  was  performed 
and  the  price  therefor  paid.  Its  acceptance  and  pay- 
ment of  that  part  of  the  contract  cannot  as  a  matter  of 
law  be  regarded  as  a  waiver  of  the  contract  which  re- 
quired the  plaintiffs  under  separate  items  to  deliver  the 
drawings  and  specifications  for  a  fifteen-ton  crane  or  for 
a  twenty-ton  crane.  Although  the  plaintiffs  claim  that 
what  they  gave  to  the  defendant  was  a  compliance  with 
their  contract,  the  defendant  asserts  that  the  fifteen-  and 
twenty-ton  crane  drawings  were  never  furnished  and  if 
this  be  true,  the  plaintiffs  have  not  performed  their  part 
of  the  contract,  and  payment  cannot  be  required.  The 
case  differs  essentially  from  those  where  a  retention  of 
the  goods  precludes  the  buyer  from  alleging  that  the 
goods  were  not  of  the  character  and  quality  called  for  by 
the  contract.  We  know  of  no  principle  of  law  which 
holds  that  the  acceptance  and  payment  of  a  distinct  item 
of  a  severable  contract  obligates  the  buyer  to  pay  for 
other  items,  which  he  claims  have  not  been  furnished. 

We  think  the  question  of  whether  the  plaintiffs  had 
Vol.  lx— 24 
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fulfilled  their  engagements  under  the  contract  should 
have  been  submitted  to  the  jury. 

The  judgment  is  reversed  and  a  venire  facias  de  novo 
awarded. 


Stuart,  Appellant,  v.  Barry. 

Building  and  loan  associations — Usurious  mortgage — Confliet  of 
laws — Usuru — Interest — Assignment  of  stock. 

Where  a  building  and  loan  association  incorporated  under  the 
laws  of  Virginia^  but  domiciled  and  transacting  all  its  business  in 
the  District  of  Oolumbia  takes  a  mortgage  from  a  member,  pay- 
able in  the  District  of  Oolumbia,  the  Pennoylyania  courts  will  con- 
strue the  contract  according  to  the  laws  of  the  District  of  Colum- 
bia, although  the  mortgage  itself  prorided  that  it  shall  be  con- 
strued according  to  the  laws  of  Virginia.  If  such  a  mortgage  is 
invalid  under  the  usury  laws  of  the  District  of  Columbia,  it  will 
not  be  enforced  by  a  Pennsylyania  court,  although  the  mortgage  is 
valid  under  the  laws  of  Virginia. 

Where  a  member  of  a  building  and  loan  association,  on  borrow- 
ing money  from  the  association,  assigns  his  stock  to  the  association 
absolutely,  and  not  as  collateral,  he  ceases  to  be  a  member,  and  any 
payments  subsequently  made  by  him  must  be  applied  to  the  pay- 
ment of  the  mortgage  and  the  interest  thereon.  If  such  payments 
amount  to  the  mortgage  and  interest,  the  borrower  cannot  be  re- 
quired to  make  further  payments,  although  the  mortgage  recited 
tiiat  the  money  was  adyanced  to  '^redeem"  the  stock. 

Argued  March  1,  1915.  Appeal,  No.  20,  March  T., 
1915,  by  plaintiff,  from  judgment  of  C.  P.  Luzerne  Co., 
Oct.  T.,  1910,  No.  84,  for  defendants  on  case  tried  by  the 
court  without  a  jury  in  suit  of  Douglass  Stuart  and 
Josiah  C.  Stoddard,  Receivers  of  the  Washington  Na- 
tional Building  and  Loan  Association  of  Washington,  D. 
C,  V.  Theodore  Barry.  Before  Rice,  P.  J.,  Orlady, 
Hbad,  Kbphabt  and  Trbxlbb,  JJ.   Affirmed. 

James  L.  Morris,  for  appellants. 
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Thomas  F.  Farrell,  with  him  John  R.  Halsey,  for  ap- 
pellee. 

Opinion  by  Tbexlbr,  J.,  July  21, 1915 : 

We  have  this  day  handed  down  an  opinion  in  the  case 
of  the  receivers  of  the  Stoddard  v.  Thomas,  60  Pa.  Su- 
perior Ct.  177,  in  which  we  have  decided  that  under  the 
evidence  as  produced  in  that  case  there  are  two  reasons 
why  the  plaintiff  should  not  recover.  The  first  is  that  the 
association  has  its  actual  domicile  in  the  District  of  Co- 
lumbia and  that  under  the  laws  of  said  district,  the  asso- 
ciation can  recover  only  the  principal  of  the  loan  and  the 
interest  thereon  and  second  that  there  having  been  an 
absolute  assignment  of  stock  by  the  borrower  to  the  asso- 
ciation at  the  time  the  loan  was  made,  he  ceased  there 
upon  to  be  a  member  of  the  association  and  the  relation 
of  the  parties  thereafter  was  merely  that  of  debtor  and 
creditor.  The  opinion  of  the  learned  trial  judge  on  the 
mption  for  judgment  n.  o.  v.  bases  the  entering  of  judg- 
ment contrary  to  the  verdict  on  the  second  proposition 
above  set  forth.  He  finds  the  stock  has  been  absolutely 
assigned  by  the  borrower  and  that  under  the  laws  of  the 
State  of  Virginia,  the  contract  is  usurious  and  nothing 
can  be  recovered  thereon  excepting  the  amount  of  the 
principal  and  legal  interest.  We  have  already  discussed 
this  phase  of  the  question  in  the  case  of  Association 
against  Thomas  above  referred  to  q.  v. 

Judgment  is  affirmed.   Appellants  for  costs. 


Stoddard  v.  Blackman. 


Argued  March  4,  1915.  Appeal,  No.  36,  March  T., 
1915,  by  plaintiff,  from  judgment  of  C.  P.  Lackawanna 
Co.,  Nov.  T.,  1910,  No.  97,  in  case  tried  by  the  court 
without  a  jury  in  suit  of  Washington  National  Build- 
ing &  Loan  Association,  et  al.,  Receivers,  against  Allie 


Digitized  by 


Google 


372  STODDARD  v.  BLACKMAN. 

Opinion  of  the  Court  [60  Pa.  Superior  Ot. 
Blackman,  et  al.  Before  Bice,  P.  J.,  Orlady,  Head, 
Kephabt  and  Tbexleb,  J  J.    Affirmed. 

Opinion  by  Tbexlbb,  J.,  July  21, 1915 : 

The  case  was  tried  without  a  jury.  The  learned  trial 
judge  found  that  the  borrower  assigned  his  shares  of 
stock  to  the  association  absolutely,  when  he  obtained 
the  loan.  He  thus  ceased  to  be  a  stockholder  and  there- 
after the  relation  between  the  parties  was  that  of  debtor 
and  creditor.  We  have  held  in  Washington  National 
Building  &  Loan  Association  against  Thomas  in  an 
opinion  this  day  filed,  ante,  p.  177,  that  all  that  the  as- 
sociation can  recover  under  such  circumstances  from  the 
borrower,  is  the  amount  of  the  debt  and  interest 

Judgment  affirmed.    Appellant  for  costs. 


Kuss's  Case. 

Road  law — Taking  over  township  roads  by  taxpayer — Townships 
of  first  class— Acts  of  June  12, 189S,  P.  L.  461,  and  May  2J^,  1901, 
P.  L.  297. 

The  Act  of  May  24,  1901,  P.  L.  297,  which  was  a  supplement  to 
the  Township  Act  of  April  28,  1899,  P.  L.  104,  and  which  ex- 
pressly provided  that  the  provisions  of  the  Act  of  June  12,  1893, 
P.  L.  461,  relating  to  the  taking  over  of  township  roads  by  tax- 
payers should  apply  to  townships  of  the  first  class,  was  not  im- 
pliedly repealed  by  the  Acts  of  June  7,  1901,  P.  L.  610;  May  12, 
1911,  P.  L.  307;  June  16,  1911,  P.  L.  987,  or  May  28,  1918,  P.  L. 
348,  nor  was  it  expressly  repealed  by  the  Acts  of  June  10,  1901,  P. 
L.  637;  April  22, 1909,  P.  L.  117,  or  June  19, 1918,  P.  L.  641. 

The  Acts  of  June  12,  1893,  P.  L.  461,  and  May  24,  1901,  P.  L. 
297,  are  mandatoiy.  The  good  faith  of  the  petitioner  and  the 
sufficiency  of  the  petition,  bond  and  notice  having  been  estab- 
lished, the  entiy  of  a  decree  directing  a  contract  to  be  entered  into 
between  the  petitioner  and  the  commissioners,  necessarily  follows. 

Statutes — Acts  passed  at  the  same  session — Repeal, 
Statutes  enacted  at  the  same  session  are  to  be  construed  to  a 
certain  extent  as  an  entire  act  and  therefore  it  is  said  that  in 
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order  to  make  a  later  enactment  repeal  a  former  one  passed  at  the 
same  session  there  must  be  an  express  declaration  or  an  absolute 
inconsistency;  i.  e.,  there  is  in  such  case  probably  a  stronger  pre- 
sumption against  an  intention  to  repeal  which  is  unexpressed, 
than  in  the  case  of  statutes  passed  at  different  sessions. 

Argued  March  2,  1915.  Appeal,  No.  42,  March  ,T., 
1915,  by  Hanover  Township  Commissioners,  from  order 
of  Q.  S.  Lnzerne  Co.,  Nov.  Sessions,  1914,  No.  367,  di- 
recting contract  as  to  township  roads  In  re  Petition  of 
Frank  Kuss.  Before  Rice,  P.  J.  Oblady,  Head,  Kbp- 
HART  and  Tbexlbb,  JJ.    Affirmed. 

Petition  to  require  the  commissioners  of  Hanover 
Township  to  enter  into  a  contract  with  petitioner  for  the 
making,  mending  and  repairing  of  the  public  highway 
and  bridges  of  the  townships. 

The  court  made  the  following  order : 

Now,  December  31, 1914,  upon  due  hearing  of  this  pe- 
tition and  the  objections  thereto  by  the  court  in  banc, 
on  evidence  and  argument,  the  judges  who  heard  the 
same  do  not  And  the  fact  of  extravagance  by  the  town- 
ship commissioners,  as  claimed  by  the  petitioner,  but  do 
unanimously  find  good  faith  of  the  petitioner,  and  suf- 
ficient of  the  petition,  bond  and  notice ;  and  formal  de- 
cree to  make  the  contract  as  attached  to  the  petition  is 
accordingly  entered  in  conformity  with  the  act  of  as- 
sembly. By  the  Court^  in  banc. 

Fuller,  P.  J. 
Gabman. 
woodwabd. 

And  now,  December  31,  1914,  the  foregoing  petition, 
bond  and  proof  of  notice  having  been  presented  to  said 
court,  and  duly  fixed  on  November  30,  1914,  after  a  full 
hearing  at  the  time  and  place  fixed,  being  satisfied  of  the 
good  faith  of  the  petitioner,  and  the  sufficiency  of  the 
petition,  bond  and  notice,  the  court  order  and  direct 
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ThomaB  Finnegan,  R.  D.  Greenwalt,  William  Nan- 
carpow,  Frank  Balaszius^  John  Harrison,  Peter  Bohn 
and  Michael  Conway,  township  commissioners  of  Han- 
over Township,  forthwith  on  behalf  of  said  township,  to 
enter  into  a  contract  with  said  petitioner  for  the  ensuing 
fiscal  year,  as  provided  by  sections  five  and  six  of  the 
Adts  of  the  General  Assembly  of  Pennsylvania,  ap- 
proved June  12,  1893,  entitled  "An  Act  enabling 
taxpayers  of  townships  and  road  districts  to  con- 
tract for  making  at  their  own  expense  the  roads  and 
paying  salaries  to  township  or  road  officers,  and  thereby 
preventing  the  levy  and  collection  of  road  tax  therein," 
and  of  the  first  section  of  the  Act  of  Assembly  approved 
May  24, 1901,  entitled  "An  Act  entitled  a  supplement  to 
an  Act  to  provide  for  the  classifications  of  the  townships 
of  the  Commonwealth,  with  respect  to  their  population, 
into  two  classes,  and  to  prescribe  the  form  of  govern- 
ment for  townships  of  each  class,'^  amending  the  seventh 
section  thereof,  and  authorizing  the  township  commis- 
sioners of  townships  of  the  first  class  to  enter  into  con- 
tract with  any  one  or  more  taxpayers  of  the  township, 
for  making,  amending  and  repairing  the  public  high- 
ways and  bridges  of  said  township. 

By  the  Court,  in  banc. 

Error  a$B%gned  was  the  order  of  the  court  quoting  it. 

C.  B.  Lendhan,  with  him  T.  F.  McLaughlin,  for  ap- 
pellants.— ^A  subsequent  affirmative  statute  is  a  repeal, 
by  implication,  of  a  former  one  made  concerning  the 
same  matter,  if  it  introduces  a  new  rule  upon  the  sub- 
ject, it  being  evidently  intended  as  a  substitute  for  the 
former  law,  although  it  contains  no  express  words  re- 
pealing it:  Johnston's  Est.,  33  Pa.  511;  Somerset  Boad, 
74  Pa.  61;  Com.  v.  McKerdy,  152  Pa.  244;  McCleary  v. 
Allegheny  County,  163  Pa.  578. 

The  word  "shalP'  when  used  by  the  legislature  to  pre- 
scribe the  action  of  the  court  is  usually  a  grant  of  author- 
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ity  and  means  "may/^  and  even  if  it  be  intended  to  be 
mandatory  it  must  be  subject  to  the  necessary  limitation 
that  a  proper  case  has  been  made  out  for  the  exercise  of 
the  power :  Becker  v.  Bailway  Co.,  188  Pa.  484.     . 

John  D.  Famham,  for  appellee. — Cases  which  illus- 
trate the  disposition  of  the  courts  to  uphold  the  presump- 
tion against  repeal  by  implication  are  as  follows :  Hand 
V.  Fellows,  148  Pa.  456;  Com.  v.  George,  148  Pa.  463; 
Seaman  v.  Washington  Borough,  172  Pa.  467;  Beltz- 
hoover  Borough  v.  Beltzhoover,  173  Pa.  213;  West 
Chester  Alley,  160  Pa.  89;  Brown  v.  County  Commis- 
sioners, 21  Pa.  37;  White  v.  Meadville,  177  Pa-  643; 
Philadelphia  v.  Sciple,  31  Pa.  Superior  Ct.  64. 

Opinion  by  Trbxlbr,  J.,  July  21, 1915: 

The  Act  of  June  12,  1893,  P.  L.  451,  enables  one  or 
more  taxpayers  of  a  township  or  road  district  to  con- 
tract for  the  making,  at  his  or  their  own  expense,  of  the 
roads  of  said  township,  and  the  supervisors  or  road  com- 
missioners are  thereby  relieved  of  the  necessity  of  col- 
lecting any  road  tax  for  road  purposes  therein.  The 
act  was  declared  constitutional  in  Lehigh  Valley  Coal 
Co.^s  App.,  164  Pa.  44.  The  Act  of  April  28, 1899,  P.  L. 
104,  divided  the  townships  of  the  Commonwealth  into 
two  classes  and  conferred  certain  powers  in  regard  to 
roads  upon  the  commissioners  of  first  class  townships. 
The  Supreme  Court  in  P.  &  E.  C.  &  I.  Co.^s  Petition,  200 
Pa.  352,  held  that  the  township  act  repealed  the  Act  of 
June  12,  1893,  P.  L.  451,  as  the  latter  act  supplied  the 
former  and  that  the  provisions  of  the  two  acts  were  re- 
pugnant. The  legislature  then  passed  the  Act  of  May 
24, 1901,  P.  L.  294,  which  was  a  supplement  of  the  town- 
ship act  of  1899  and  expressly  provided  that  the  pro- 
visions of  the  Act  of  1893  giving  the  option  to  taxpayers 
to  take  over  the  township  roads  should  apply  to  town- 
ships of  the  first  class.  The  question  of  the  constitution- 
ality of  the  supplemental  act  was  raised  in  McEeown's 
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Petition,  51  Pa.  Superior  Ct.  277;  s.  c.  237  Pa.  626, 
by  the  commissioners  of  Hanover  Twp.,  the  same  town- 
ship which  appears  in  the  case  now  before  us,  and  it  was 
there  held  that  the  act  was  constitutional. 

We  are  now  urged  to  declare  the  act  repealed  by  sub- 
sequent legislation.  It  is  argued  that  the  following 
acts  impliedly  repeal  the  Act  of  1901,  namely,  the  Act 
of  June  7,  1901,  P.  L.  510,  authorizing  commissioners 
of  first  class  townships  to  lay  out,  widen,  and  vacate 
streets  at  the  expense  of  the  township  or  property  bene- 
fited. The  Act  of  May  12,  1911,  P.  L.  307,  authorizing 
said  commissioners  to  grade  and  improve  public  streets 
without  petition  and  providing  for  the  assessment  or 
the  apportionment  of  the  costs  of  the  owners  of  property 
abutting  thereon.  The  Act  of  June  15,  1911,  P.  L.  987, 
relating  to  viaducts  and  bridges  of  the  townships  of  the 
first  class  and  providing  for  condemnation  proceedings, 
etc.,  and  the  erection  of  such  viaducts  and  bridges  at  the 
joint  expense  of  the  county,  or  railroad,  or  other  com- 
panies. The  Act  of  May  23, 1913,  P.  L,  348,  authorizing 
commissioners  of  first  class  townships  to  join  the  county 
commissioners  in  the  improvement  of  roads  or  streets 
and  providing  for  the  costs  and  assessment  upon  abut- 
ting property. 

The  following  acts  are  submitted  by  the  appellant  as 
expressly  repealing  the  Act  of  1901.  The  Act  of  June 
10, 1901,  P.  L.  637,  authorizing  the  grading  and  improve- 
ment of  streets  and  alleys  which  are  in  the  whole  or  in 
part  the  boundaries  of  first  class  townships  by  joint  con- 
tract, containing  a  general  repealing  clause.  The  Act 
of  April  22,  1909,  P.  L.  117,  authorizing  the  commis- 
sioners of  any  first  class  township  to  require  the  paving, 
curbing  and  macadamizing  of  streets  and  assessing  a 
portion  of  the  costs  on  the  owners  of  the  property  abut- 
ting thereon,  also  containing  a  general  repealing  clause. 
The  Act  of  June  19,  1913,  P.  L.  541,  providing  for  a 
joint  action  with  the  county  commissioners  in  the  im- 
provement of  the  streets  in  first  class  townships  and  as- 
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sessment  of  part  of  the  cost  upon  abutting  property^  also 
containing  a  general  repealing  clause. 

When  the  legislature,  after  the  passage  of  the  Act  of 
1899,  classifying  townships,  provided  by  the  supple- 
mentary Act  of  1901,  that  the  law  of  1893  above  referred 
to  should  apply  to  first  class  townships,  it  manifested 
its  intention  very  plainly  that  whatever  the  general 
powers  conferred  upon  first  class  townships  might  be, 
it  nevertheless  wished  the  privilege  afforded  by  the  Act 
of  1893  to  remain  to  taxpayers  who  were  willing  to  re- 
lieve a  township  of  the  care  of  its  roads.  Whatever  in- 
consistencies might  appear  between  the  two  methods, 
the  legislature  in  its  wisdom  declared  that  they  should 
exist  together  and  that  the  one  could  be  effective  and  the 
other  thereby  suspended.  Any  legislation  subsequent 
to  the  supplementary  Act  of  1901  in  regard  to  the  exer- 
cise of  the  powers  of  townships  maintaining  roads  was 
subject  to  the  provisions  that  the  township's  authority 
might  at  any  time  be  ousted  by  resort  to  the  Act  of  1893. 
We  need  not  review  all  the  provisions  of  the  acts  above 
cited  as  repealing  the  Act  of  1901.  All  of  them  refer  to 
certain  details  or  methods  that  come  under  the  general 
powers  granted  to  commissioners  of  first  class  town- 
ships, in  regard  to  the  roads  under  the  township  Act  of 
1899.  There  is  no  more  incongruity  between  the  acts 
which  are  cited  by  counsel  for  appellant  and  above  re- 
ferred to  and  the  Act  of  1901  than  there  is  between  the 
original  township  Act  of  1899  and  the  Act  of  1901.  Two 
independent  systems  are  recognized  by  the  legislature 
and  granting  this,  any  legislation  in  regard  to  the  one 
system  cannot  be  held  to  repeal  the  other  unless  the 
legislation  is  of  such  character  as  to  expressly  repeal 
the  Act  of  1901  or  as  to  render  the  existence  of  both 
systems  impossible.  In  construing  the  legislation  in  re- 
gard to  the  laws  of  first  class  townships  we  have  ever 
present  with  us  the  alternative  method  of  taking  care  of 
the  roads  which  is  afforded  by  the  supplementary  Act  of 
1901.    The  usual  method  of  course  is  that  which  com- 
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mits  the  care  of  the  roads  and  the  opening  and  main- 
tenance of  them  to  the  township  authorities^  but  when 
the  Act  of  1901  is  invoked  by  a  taxpayer  then  the  bur- 
den in  regard  to  the  roads  is  shifted  to  him.  Both  erys- 
tems  can  stand.  The  latter  takes  the  place  of  the  f ormer, 
when  the  Act  of  1901  is  resorted  to.  If  the  two  erystems 
are  not  repugnant^  the  repealing  clauses  contained  in 
the  last  three  acts  referred  to  by  the  appellant,  do  not 
affect  the  question.  We  also  note  that  two  of  said  acts 
were  passed  at  the  same  session  of  the  legislature  at 
which  the  Act  of  1901  was  passed.  ^^Statutes  enacted  at 
the  same  session  are  to  be  construed  to  a  certain  extent 
as  an  entire  act,  and  therefore  it  is  said  that  in  order 
to  make  a  later  enactment  repeal  a  former  one  passed  at 
the  same  session  there  must  be  an  express  declaration  or 
an  absolute  inconsistency;  i.  e.,  there  is  in  such  case 
probably  a  stronger  presumption  against  an  intention  to 
repeal  which  is  unexpressed  than  in  the  case  of  statutes 
passed  at  different  sessions'' :  Philadelphia  y.  Sciple,  31 
Pa.  Superior  Ct.  64. 

The  legislature  haying  thus  recognized  two  methods 
of  administration  in  regard  to  roads,  any  subsequent 
legislation  must  be  considered  in  relation  to  the  course 
which  the  legislature  has  already  taken  and  the  Act  of 
1901  would  not  be  repealed  unless  such  conclusion  were 
ineyitable  either  by  reason  of  absolute  repugnance  of 
the  acts,  or  languages  expressly  repealing  it. 

Appellant  further  contends  that  the  Act  of  1893,  ex- 
tended to  the  Act  of  1899  by  the  Act  of  May  24, 1901,  as 
well  as  of  the  latter  act,  is  merely  directory.  The  judges 
who  heard  the  case  below  in  their  order,  state,  "We  do 
not  find  the  fact  of  extrayagance  by  the  township  com- 
missioners as  claimed  by  the  petitioner,  but  do  unani- 
mously find  good  faith  of  the  petitioner,  and  sufficiency 
of  the  petition,  bond  and  notice,  and  formal  decree  to 
make  the  contract  as  attached  to  the  petition  is  accord- 
ingly entered  in  conformity  with  the  act  of  assembly.'' 
There  is  nothing  in  the  decree  which  properly  raises  the 
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question.  The  form  of  decree  would  fit  whether  it  were 
an  exercise  of  judicial  discretion  or  merely  an  adminis- 
trative act  of  the  court.  However  if  we  refer  to  the  Act 
of  1893,  we  find  that  in  section  1,  any  one  or  more  tax- 
payers may  acquire  the  right  to  furnish  materials  and 
labor  necessary  for  the  opening,  making,  mending  and 
repairing  of  public  highways  and  bridges  in  the  town- 
ship. The  word  ^^may"  is  used  because  the  presenting  of 
the  application,  is  optional  with  the  taxpayers.  The  act 
then  provides  for  a  petition  to  the  Court  of  Quarter  Ses- 
sions, in  which  the  petitioner  expresses  the  desire  of  ac- 
quiring the  right  of  taking  charge  of  the  public  high- 
ways and  bridges  of  said  township  and  tenders  a  bond. 
Section  5  provides  that  upon  said  petition,  bond  and 
proof  of  notice  required  in  the  preceding  section  hereof 
being  presented  to  said  court,  the  court  being  satisfied  of 
the  good  faith  of  the  petitioner  and  the  sufficiency  of  the 
petition,  bond  and  notice  ^^shall"  order  and  direct  the 

supervisors to  enter  into  a  contract.   We  think  the 

act  is  plain ;  that  the  judgment  of  the  court  is  to  be  ex- 
ercised as  to  the  good  faith  of  the  petitioner,  and  the 
sufficiency  of  the  petition  and  bond,  and  the  fact  that  the 
proper  notice  has  been  given.  When  all  these  essential 
elements  are  found  to  be  present,  the  court  shall  order 
the  entering  into  a  contract  by  the  commissioners  and 
the  petitioners.  The  language  of  the  Act  of  May  24, 1901, 
supra,  extending  the  provisions  of  the  Act  of  June  12, 
1893,  to  first  class  townships,  provides  that  after  appli- 
cation is  made  to  the  Court  of  Quarter  Sessions,  the 
township  commissioners  of  such  township  are  authorized 
and  required  to  enter  into  such  contract  as  provided  by 
the  Act  of  1893.  We  see  nothing  in  the  language  of  this 
act  which  would  lead  us  to  say  that  the  provisions  of  the 
act  are  directory  only.  The  adverse  criticism  of  the  acts 
that  their  purpose  is  contrary  to  American  tradition  and 
political  personal  rights  and  self-government,  have  noth- 
ing to  do  with  the  question  since  our  appellate  courts 
have  decided  that  the  legislature,  when  it  passed  the 
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acts  were  within  the  powers  given  to  it  by  the  Constitu- 
tion. The  question  resolves  itself  into  a  consideration 
of  the  language  of  the  acts.  There  is  no  reason  to  con- 
strue the  words  "shall"  and  "required"  as  expressing 
anything  else  than  their  usually  accepted  meaning.  We 
think  the  language  of  the  acts  is  mandatory  and  that  the 
courts  having  found  the  good  faith  of  the  applicant  and 
the  sufficiency  of  the  petition,  bond  and  notice,  the 
entering  of  the  decree  necessarily  followed. 

All  the  assignments  of  error  are  overruled  and  the 
decree  of  the  court  is  affirmed  at  the  cost  of  the  appel- 
lant 


C5ommonwealth  v.  Coleman,  Appellant. 

Sunday  law — Playing  of  professional  hose  haU — Act  of  April  22, 
17H,  S  8m.  L.  177. 

A  professional  base  ball  game  conducted  in  the  central  part  of 
a  large  citj  immediately  adjoining  a  main  thoroughfare,  is  a 
violation  of  the  Sunday  Law  of  April  22,  1794,  3  Sm.  L.  177,  al- 
though the  grounds  were  separated  from  the  street  by  a  high  and 
close  board  fence,  and  although  no  charge  was  made  for  admis- 
sion, and  there  was  no  actual  disorder  when  the  game  was  stopped. 

Argued  March  2,  1915.  Appeal,  No.  31,  March  T., 
1915,  by  defendant,  from  order  of  Q.  S.  Lackawanna  Co., 
Oct.  Sessions,  1914,  No.  4,  dismissing  appeal  from  judg- 
ment of  a  justice  of  tbe  peace  in  case  of  Commonwealth 
V.  Edward  J.  Coleman.  Before  Rice,  P.  J.,  Orlady, 
Head,  Kbphart  and  Trexlbr,  J  J.    Affirmed. 

Appeal  from  judgment  of  justice  of  the  peace.  Before 
Edwards,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Error  assigned  was  order  of  the  court  affirming  judg- 
ment of  justice  of  the  peace. 
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Charles  P.  (yUalley,  for  appellant. — ^The  act  is  a 
penal  statute  and  must  therefore  be  strictly  construed : 
Com.  V.  Bapp,  23  Dist.  Rep.  145;  Com.  v.  Nesbit,  34  Pa. 
398. 

Appellant's  construction  of  the  act  is  the  true^  reason- 
able construction:  Pfoutz  v.  Penna,  Telephone  Co.,  27 
Pa.  C.  C.  R.  609;  Johnston  v.  Com.,  22  Pa.  102;  Spar- 
hawk  V.  Union  Passenger  Ry.,  54  Pa.  401 ;  Com.  v.  Mat- 
thews, 152  Pa.  166 ;  Com.,  ex  rel.,  v.  Prison  Warden,  11 
Dist.  R.  45. 

David  J.  Davis,  City  Solicitoi!,  with  him  H.  M.  Street- 
er,  Asst.  City  Solicitor,  cited :  Rheem  v.  Carlisle  Deposit 
Bank,  76  Pa.  132;  Mohney  v.  Cook,  26  Pa.  342. 

Opinion  by  Oelady,  J.,  July  21, 1915 : 
The  disputed  facts  in  this  case  are  as  follows : 
The  defendant  is  president  of  the  Scranton  Base  Ball 
Association,  a  club  of  professional  base  ball  players,  in- 
corporated under  the  laws  of  Pennsylvania,  and  this 
club  is  a  member  of  the  New  York  State  League  of  Base 
Ball  Players.  The  grounds  of  the  association  are  located 
in  the  central  part  of  the  City  of  Scranton,  immediately 
adjoining  one  of  its  main  thoroughfares,  and  from  which 
it  is  separated  by  a  high  and  close  board  fence.  The 
grounds  are  equipped  with  stands  and  a  sufficient  num- 
ber of  seats  for  use  of  the  usual  patrons  of  the  sport. 
During  the  week  days  an  admission  fee  is  charged  to  the 
games,  score  cards  are  sold  or  furnished,  or  voluntary 
contributions  are  solicited  to  cover  expenses  incident  to 
the  game. 

The  Scranton  association  scheduled  and  advertised  a 
game  of  base  ball  to  be  played  on  its  grounds  on  Sunday, 
May  17,  1914,  between  the  Scranton  club  and  the  Syra- 
cuse club  of  the  New  York  State  League.  Both  were  pro- 
fessional clubs,  of  salaried  players.  Between  5,000  and 
6,000  persons  were  assembled,  and  the  game  was  in  prog- 
ress, when  it  was  stopped  by  the  police  authorities  of 


Digitized  by 


Google 


382      COMMONWEALTH  v.  COLEMAN,  AppeUant. 

Opinion  of  the  Court.  [60  Pa.  Superior  Ct. 
the  city,  and  this  defendant  was  arrested.  No  fee  or 
charge  for  admission  was  charged  for  this  game,  and 
there  was  no  actual  disorder  when  the  game  was  inter- 
rupted. Counsel  on  each  side,  by  record  agreement  and 
on  oral  argument,  frankly  conceded  the  facts  to  be  as 
above  stated,  and  ask  for  a  construction  of  the  Act  of 
April  22, 1794,  3  Sm.  L.,  p.  177;  P.  &  L.  Dig.  CoL  6889, 
as  applied  to  the  facts  of  this  case. 

The  defendant  was  found  guilty  by  a  police  magis- 
trate of  violating  this  statute  and  fined  |4.00,  from 
which  an  appeal  was  allowed  by  the  Court  of  Quarter 
Sessions;  after  a  hearing  the  appeal  was  dismissed,  the 
court  saying:  ^This  case  was  submitted  on  its  merits. 
The  question  involved  needs  no  extended  discussion.  So 
long  as  the  Act  of  1794  is  upon  our  statute  books,  the 
sport  or  diversion  known  as  base  ball  cannot  be  played 
in  Pennsylvania  without  violating  that  act  of  assembly.'' 
This  statute  has  remained  unchanged  for  over  a  century, 
and  while  there  have  been  many  prosecutions  for  its  vio- 
lations, the  particular  offense  charged  in  this  proceeding 
has  not  been  considered  by  either  of  our  appellate  courts. 

Its  title  is  as  follows :  "An*  Act  for  the  prevention  of 
vice  and  immorality,  and  of  unlawful  gaming,  and  to  re- 
strain disorderly  sports  and  dissipation,''  and  the  con- 
trolling provision  now  under  consideration  is  "if  any 

person shall  use  or  practice  any  unlawful  game, 

hunting,  shooting,  sport  or  diversion  whatsoever,  on  the 
same  day  (the  Lord's  Day,  commonly  called  Sunday), 
and  be  convicted  thereof,  every  person,  so  offending, 
shall,  for  every  offense  forfeit  and  pay,"  etc. 

Counsel  for  appellant  frankly  concedes  that  "An  Act, 
may  be  unlawful,  not  because  unlawful  in  itself,  but  be- 
cause of  the  place  where  it  is  done;  or  because  of  the 
time  when  it  is  done ;  or  because  of  the  person  by  whom 
it  is  done ;  or  because  of  the  manner  in  which  it  is  done; 
or  because  of  the  purpose  for  which  it  is  done.  A  sport 
may  not  be  unlawful  in  itself,  but  if  carried  on  on  Sun- 
day in  a  noisy  manner  in  a  public  place,  it  may  thereby 
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become  unlawful^  because  disorderly^  though  it  may  be 
carried  on  during  the  week  with  as  much  or  even  more 
noise  with  perfect  propriety.  It  is  further  admitted  that 
if  the  game  of  base  ball  in  question  in  this  case  was  being 
carried  on  in  the  public  highway^  or  so  near  a  public 
highway  as  to  interfere  with  persons  properly  using  the 
highway^  or  was  being  carried  on  in  a  disorderly  and 
noisy  manner^  so  as  to  disturb  other  persons^  or  was  be- 
ing carried  on  in  such  close  proximity  to  a  church  or 
place  of  worship^  that  persons  engaged  in  religious  wor- 
ship would  be  disturbed^  that  there  would  have  been  a 
proper  case  within  the  terms  of  the  statute,  even  though 
the  same  act  on  a  week  day  would  not  be  unlawful.'' 

However,  with  these  concessions  it  is  earnestly  urged 
that  the  proper  construction  to  be  given  this  act  is,  that 
we  must  associate  with  the  words  sport  and  diversion, 
as  controlling  them,  the  word — ^unlawful — so  as  to  make 
the  prohibited  sport  or  diversion  an  unlawful  act,  before 
we  can  decide  the  admitted  facts  of  this  case  to  be  an  of- 
fense prescribed  by  statute. 

Keeping  in  mind  the  great  length  of  time  between  this 
enactment  and  its  application  to  present  conditions, 
which  could  not  then  have  been  anticipated,  the  govern- 
ing thought  is  its  aim  and  purpose,  viz :  "To  prevent  vice 
and  immorality,  unlawful  gaming,  and  to  restrain  dis- 
orderly sports  and  dissipation." 

Many  cases  have  been  presented  for  decision  in  which 
the  charge  was  doing  a  worldly  employment  or  business 
on  the  Lord's  Day,  commonly  called  Sunday,  and  great 
learning  has  been  applied  to  the  solution  of  these  vexing 
problems.  The  case  before  us  is  confined  by  much  closer 
lines.  Had  an  admission,  fee  been  exacted  and  paid,  it 
is  conceded  that  it  would  be  a  case  of  worldly  employ- 
ment, but  the  fact  that  no  such  fee  was  paid  is  not  con- 
trolling. The  assemblage  of  a  great  concourse  of  people 
on  Sunday  is  always  due  to  some  question  in  which  the 
public  is  interested,  and  we  cannot  overlook  the  well- 
known  fact  that  games  between  professional  and  salaried 
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clubs  are  attended  by  crowds  in  proportion  to  the  fame 
of  the  clubs  or  the  interest  taken  in  the  gaihe  in  the  com- 
munity. The  professional  base  ball  game  is  a  vigorous 
athletic  demonstration  condiicted  by  skillfully  trained 
contestants,  whose  every  successful  action,  or  failure,  or 
a  mistake  of  judgment  of  each  participant  is  critically 
observed  by  every  witness  from  the  call  to  close  of  the 
game,  and  each  incident  invites  from  spectators  exhi- 
bitions of  approval  or  of  censure.  On  week  days,  ex- 
treme enthusiasm,  excessive  noise  and  occasional  physi- 
cal controversies  would  not  be  considered  disorderly  in 
the  base  ball  acceptation  of  that  word.  Such  a  game 
without  the  clamor  of  popular  applause  or  criticism  of 
players  or  umpire  would  be  a  remarkably  dull  and  unin- 
teresting exhibition. 

Penal  statutes  must  not  be  construed  so  strictly  as  to 
defeat  the  obvious  intention  of  the  legislature:  United 
States  V.  Wiltberger,  5  Wheaton,  76.  The*  construction 
contended  for  by  the  appellant  would  narrow  the  opera- 
tion of  the  law  far  within  what  the  legislature  evidently 
intended.  It  is  a  settled  rule  of  construction  that  the 
legislature  will  be  presumed  to  have  intended  what  is 
reasonable  and  effectual  and  not  what  is  productive  of 
absurd  or  anomalous  consequences,  or  what  is  impossible 
or  incapable  of  execution.  If  in  giving  to  the  words  of 
the  act  their  literal  or  natural  meaning  the  conclusion 
reached  would  be  unreasonable  or  absurd,  some  other 
meaning  within  the  reasonable  scope  of  the  words  may 
be  adopted  to  avoid  that  result,  if  it  appears  that  such 
other  meaning  may  probably  have  been  the  one  intended : 
In  re  Posterns  Petition,  243  Pa.  92.  In  Johnston  v.  Com., 
22  Pa.  102,  Justice  Woodward  said,  "This  act  has  con- 
tinued in  force  since  1794,  and  while  it  remains  unal- 
tered by  the  legislature  it  is  not  to  be  frittered  away  by 

judicial  construction If  we  doubted  the  policy  of 

the  statute  it  would  nevertheless  be  our  sworn  duty  to 
administer  it  faithfully,  but  with  a  profound  conviction 
of  its  wisdom  and  value  we  are  resolutely  opposed  to  a 


Digitized  by 


Google 


COMMONWEALTH  v.  COLEMAN,  AppeUant.      385 
880,  (1915)0  Opinion  of  the  Court. 

course  of  judicial  construction^  that  would  cheapen  its 
demands  and  impair  its  power  for  good.'' 

The  charge  was  that  the  defendant  ^^did  manage  and 
conduct  this  game  of  base  ball  which  was  practiced  for 
sport  and  diversion"  and  there  cannot  be  any  contro- 
versy as  to  the  natural  and  reasonable  tendency  of  such 
a  concourse  of  people  in  the  built-up  part  of  a  city,  on 
Sunday,  to  produce  noise  and  disorder.  Any  such  meet* 
ing,  assembled  under  such  circumstances,  according  to 
the  opinion  of  rational  men,  would  certainly,  on  Sunday, 
endanger  the  tranquillity  and  peace  of  the  neighbor- 
hood. The  Christian  religion,  and  the  sanctity  of  Sun- 
day as  a  holy  day,  is  an  inseparable  part  of  our  funda- 
mental law. 

In  Com.  V.  Woelper,  3  S.  &  B.  50  (1817),  the  Supreme 
Court  held,  ^^Laws  cannot  be  administered  in  any  civi^ 
lized  government  unlesfif  the  people  are  taught  to  revere 
the  sanctity  of  an  oath,  and  look  to  a  future  state  of  re- 
wards and  punishments  for  the  deeds  of  this  life.  It  is 
of  the  utmost  importance  therefore  that  they  should  be 
reminded  of  their  religious  duties  at  stated  times.  The 
invaluable  privilege  of  the  rights  of  conscience,  secured 
to  us  by  the  (Constitution,  was  never  intended  to  shelter 
those  persons  who,  out  of  mere  caprice,  would  directly 
oppose  those  laws,  for  the  pleasure  of  showing  their  con- 
tempt of  the  religious  opinions  of  the  great  mass  of  the 
citizens."  And  we  feel  that  the  great  body  of  our  citizens 
have  not  changed  their  minds  on  this  subject  since  the 
enactment  of  1794.  With  our  understanding,  that  our 
people  profess  Christianity,  we  cannot  assume  that  there 
is  any  change  in  our  fundamental  law  that  would  con- 
vert Sunday  into  a  worldly  day.  The  power  of  the  stat- 
ute to  compel  by  penal  enactments,  the  quiet  and  orderly 
observance  of  Sunday,  so  far  as  cessation  from  secular 
pursuits  is  concerned,  and  to  punish  its  open  violation, 
cannot  be  questioned,  and  it  is  too  well  settled  to  require 
discussion. 

"Any  sport  or  diversion  whatsoever"  which  actually, 
Vol.  lx— 25 
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or  tends  to  produce  disorder  on  Sunday,  so  as  to  dis- 
turb the  peace  of  law-abiding  citizens  of  the  community, 
is  prohibited  by  the  Act  of  1794,  which  was  intended  to 
enable  the  people  at  large  to  devote  that  day  to  rest  and 
the  worship  of  Gk)d.  The  playing  of  base  ball  on  Sunday 
is  not  in  itself  a  crime,  but  it  becomes  an  unlawful  act 
when  it  interrupts  the  repose  and  religious  liberty  of  the 
community.  Unlawful,  does  not  necessarily  mean  con- 
trary to  law;  *'un"  is  a  preposition  and  may  mean 
simply  *'not,"  and  unlawful  may  properly  be  applied  to 
an  act  not  authorized  by  law:  McDaniel  y.  United 
States,  87  Fed.  Repr.  321. 

It  is  not  charged  that  this  defendant  was  engaged  in 
a  worldly  employment  or  business,  but  ij:  is  a  reasonable 
and  fair  inference  to  hold  that  these  professional,  sal- 
aried players,  in  giving  an  exhibition  of  their  skill  on 
Sunday  without  charge,  to  6,000  persons,  were  affording 
them  such  a  diversion  as  would  excite  an  interest  in  the 
sport  so  as  to  induce  attendance  at  the  games  on  week 
days  when  an  admission  fee  would  be  charged.  The  fact 
that  there  was  no  physical  outcry  or  disorder  at  the  time 
has  but  slight  significance,  as  the  game  was  stopped  as 
soon  as  it  was  started,  and  the  natural  and  reasonable 
occasion  for  outburst  had  not  then  arisen. 

If  the  public  standards  of  religious  observaiice  of  Sun^ 
day  have  changed,  the  appeal  should  be  made  to  the  legis- 
lature and  not  to  the  courts,  to  modify  the  prohibitions 
and  requirements  of  this  act. 

The  judgment  is  affirmed. 


Benard  v.  Benard,  Appellant* 

Divorce — Desertion — Oruel  and  harharoue  treatment^^Evidenee^ 
A  wife  who  has  lived  with  her  husband  for  fourteen  years,  and 
then  wilfully  deserts  him,  cannot  successfully  set  up  as  a  de- 
fense in  his  suit  for  divorce  cruel  and  barbarous  treatment  and 
indignities  to  her  person,  where  her  testimony  is  vague  and  in- 
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definite  and  is  flatly  denied  by  her  husband,  and  the  only  proof  of 
violence  was  that  upon  one  occasion  her  husband  seized  her  and 
said  that  he  would  **finish"  her. 

Divorce — Tnol  htf  jurp — Delau — Discretion  of  court. 

A  wife  who  is  a  respondent  in  a  divorce  suit  cannot  be  charged 
with  delay  in  applying  for  a  jury  trial  where  she  concludes  her 
answer  filed  in  due  time  with  the  following  words  ^'all  of  which 
matters  and  things  this  resi)ondent  is  willing  to  maintain  and  this 
she  prays  may  be  inquired  of  by  the  country."  This  is  asking 
for  a  jury  trial. 

Under  the  Act  of  April  20, 1911,  P.  L.  71,  the  court  in  the  exer- 
cise of  proper  discretion  may  refuse  a  jury  trial,  although  the 
public  morals  may  not  be  prejudiced  by  such  a  trial. 

Argued  March  8, 1915.  Appeal,  No.  5,  March  T.,  1915, 
by  defendant,  from  decree  of  C.  P.  Lackawanna  Co., 
Nov.  T.,  1910,  No.  240,  awarding  divorce  in  case  of 
Emile  J.  Renard  v.  Sarah  J.  Benard.  Before  BiOB,  P. 
J.,  Orlady,  Head,  Kephabt  and  Trexlbr,  JJ.  Af- 
firmed. 

Libel  for  divorce.    Before  Edwards,  P.  J. 
The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Errors  assigned  were  (1)  refusal  of  jury  trial  and 
(2)  decree  of  divorce. 

William  J.  Fitzgerald,  with  him  Joseph  O^Brien  and 
John  P.  Kelly,  for  appellant,  cited :  Buys  v.  Buys,  56 
Pa.  Superior  Ct.  334;  Aikens  v.  Aikens,  57  Pa.  Superior 
Ct.  424;  Welfer  v.  Welfer,  54  Pa.  Superior  Ct.  215; 
Thompson  v.  Thompson,  59  Pa.  Superior  Ct.  159. 

Cole  B.  Price,  with  him  Samuel  B.  Price  and  John  H. 
Price,  for  appellee. 

Opinion  by  Trbxler,  J.,  July  21, 1915 : 

The  fact  of  desertion  is  admitted.    The  wife  left  the 
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husband.  She  claims^  however,  that  she  was  justified. 
The  burden  of  proof  therefore  is  on  her  and  she  must 
prove  such  cruel  and  barbarous  treatment  and  indigni- 
ties to  her  person  by  the  preponderance  of  the  evidence 
as  will  entitle  her  to  a  divorce :  Ingram  v.  Ingram,  58 
Pa.  Superior  Ct.  522.  Judged  by  this  standard  we  think 
the  court  below  decided  the  case  correctly.  If  we  accept 
the  testimony  of  the  wife  and  daughter,  we  find  that 
upon  one  occasion,  and  only  one,  the  husband  offered 
personal  violence  to  his  wife.  The  husband  at  that  time 
is  said  to  have  called  to  his  wife  to  come  back  and  he 
would  '^finish"  her.  The  above  is  the  most  damaging 
testimony  presented  against  the  libellant.  The  parties 
had  been  married  fourteen  years.  There  was  some  other 
testimony  from  which  the  respondent  sought  to  prove  a 
course  of  cruel  and  barbarous  treatment,  but  the  ac- 
cusations were  mostly  vague  and  indefinite  and  were 
flatly  denied  by  the  husband.  That  the  union  was  not 
always  happy  is  very  evident,  but  the  causes  of  their 
discord  appear  to  have  arisen  from  both  sides  of  the 
house.  There  was  serious  contradiction  in  the  stories  of 
the  parties  to  the  suit,  and  the  lower  judge  had  a  better 
opportunity  to  get  at  the  real  facts  and  the  situation  and 
surroundings  of  the  parties  than  we  can  have  from  the 
printed  record :  Ehrhardt  v.  Ehrhardt,  54  Pa.  Superior 
Ct.  166.  Evidently  the  lower  court  was  not  prepared 
to  disregard  the  testimony  of  the  husband  and  accept 
the  wife's  as  verity.    This  being  so,  her  defense  failed. 

The  respondent  demanded  a  jury  trial  which  the  court 
refused  to  grant,  making  the  following  order :  **We  are 
of  the  opinion  that  the  rule  for  a  jury  trial  should  be 
discharged,  because  of  the  delay  of  the  respondent  in 
presenting  her  petition,  but  there  is  a  better  reason,  viz : 
the  case  should  be  heard  before  one  of  the  judges  and  not 
before  a  jury.  Counsel  agreed  that  the  testimony  in  a 
case  between  the  same  parties  in  the  Quarter  Sessions 
should  be  considered  by  us  in  the  disposition  of  the  pres- 
ent rule.    After  reading  that  testimony,  we  are  con- 
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vinced  that  no  good  purpose  will  be  accomplished  by 
sending  the  case  to  a  jury."  We  cannot  agree  with  the 
learned  judge  of  the  court  below  that  the  respondent  de- 
layed in  presenting  her  request  for  a  jury  trial.  When 
she  filed  her  answer,  she  concluded  with  the  following 
words,  ^^all  of  which  matters  and  things  this  respondent 
is  willing  to  maintain  and  this  she  prays  may  be  in- 
quired of  by  the  country."  This  was  asking  for  a  jury 
trial.  It  was  the  customary  form  of  demanding  a  jury 
trial  by  pleaders  from  time  immemorial  both  in  the 
criminal  and  civil  courts:  Stephen  on  Pleading,  79; 
Allison  y.  AlUson,  46  Pa.  321  (322). 

The  Act  of  April  20,  1911,  P.  L.  71,  provides  that 
upon  the  return  of  a  rule  to  show  cause  why  a  trial  by 
jury  shall  not  be  had  to  try  the  issues  of  facts,  the  court 
after  hearing  ^^may  discharge  it  or  make  it  absolute  or 

frame  issues  itself but  such  rule  shall  not  be  made 

absolute  when  in  the  opinion  of  the  court  a  trial  by  jury 
cannot  be  had  without  prejudice  to  public  morals." 

Section  2  of  the  same  act  provides  that  ^^all  cases  in 
divorce  pending  at  the  time  the  act  was  passed  are  to  be 
proceeded  with  only  in  accordance  with  the  provisions 
thereof."  The  case  we  are  considering,  having  been  be- 
gun before  the  date  of  the  approval  of  the  act  and  being 
still  undetermined  at  that  time,  was  "pending."  The  re- 
quest for  a  trial  by  jury  was  undisposed  of.  The  ques- 
tion therefore  remains  whether  a  jury  trial  should  have 
been  granted  or  refused  under  the  provisions  of  the 
above  act 

It  is  argued  that  the  only  reason  which  may  move  the 
court  to  refuse  an  issue  under  the  Act  of  1911  is  that  the 
public  morals  might  be  prejudiced  by  a  trial  by  jury. 
We  cannot  agree  with  this  view.  If  we  refer  to  the 
sentence  quoted  above,  we  find  that  the  power  is  put  in 
the  hands  of  the  court  to  grant  or  refuse  an  issue  but 
with  this  condition  that  an  issue  shall  not  be  granted 
when  the  public  morals  might  be  prejudicially  affected. 
The  provision  is  not  to  restrict  the  court  in  refusing  an 
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issue  but  is  a  limitation  on  the  granting  of  one.  The 
sentence  is  rather  inaptly  framed  but  as  we  read  it^  it 
means  that  the  trial  judge  may  in  any  case  grant  or  re- 
fuse an  issue  at  his  discretion^  excepting  where  the  pub- 
lic morals  will  be  prejudiced  by  a  jury  trial,  in  which 
case  he  shall  refuse  it.  His  discretion  is  not  confined  to 
the  single  question  of  the  eflfect  of  a  jury  trial  upon  the 
public  morals.  There  may  be  other  matters  arising 
which  might  render  a  jury  trial  inadvisable.  The  reason 
given  by  the  judge  that  no  good  purpose  could  be  accom- 
plished by  sending  the  case  to  a  jury  may  have  been  in- 
tended to  express  the  opinion  that  the  public  morals 
mi^t  be  prejudiced  by  a  trial  by  jury.  As,  however,  we 
have  construed  the  act  to  vest  a  general  discretion  in  the 
court,  to  allow  or  refuse  a  jury  trial,  we  need  not  discuss 
the  question.  The  statement  is  made  by  appellant's 
counsel  that  the  act  makes  a  radical  inroad  into  the 
popular  right  of  trial  by  jury.  We  do  not  think  this 
proposition  aids  in  the  construction  of  the  provision  of 
the  act  above  considered.  There  is  no  common-law  right 
of  trial  by  jury  in  divorce  cases.  Under  the  common 
law,  divorces  were  cognizable  by  the  ecclesiastical  court 
and  were  decided  without  the  intervention  of  a  jury. 

We  conclude  that  the  court  had  the  right  in  its  dis- 
cretion to  refuse  a  jury  trial. 

All  the  assignments  of  error  are  overruled  and  the  de- 
cree is  afftrmed  at  the  cost  of  the  appellant. 


Cooper,  Appellant,  v.  C5ooper. 

PronUssary  notes — Payment — Beceipt  in  fvU — Case  for  jury — 
Evidence. 

In  an  action  on  a  promissory  note  for  one  thousand  dollars  by 
the  payee  against  the  executrix  of  the  maker^  the  case  is  for  the 
jury,  where  it  appears  that  payments  of  interest  were  regularly 
endorsed  upon  the  note  prior  to  the  death  of  the  maker,  that  on 
the  date  of  the  last  endorsement  the  payee  gave  to  the  maker  a 
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•receipt  for  two  hundred  and  twenty  dollars  "in  ftdl"  without  mak- 
ing reference  to  the  note,  or  stating  that  the  receipt  was  in  full  of 
all  demands,  and  there  is  some  eyidence  of  other  indebtedness  be- 
tween the  maker  and  the  payee. 

Ar^ed  March  4,  1915.  Appeal^  No.  25,  March  T.^ 
1915,  by  plaintiff,  from  judgment  of  C.  P.  Montour  Co., 
Jan.  T.,  1913,  No.  10,  for  defendant  n.  o.  v.  in  case  of 
Henry  Cooper  v.  Ida  R.  Cooper,  Executrix  of  William 
V.  Cooper,  deceased.  Before  EiCB,  P.  J.,  Oblady,  Hbad, 
Kbphart  and  Tbbxlbr,  J  J.    Reversed. 

Assumpsit  on  a  promissory  note.    Before  Evans,  P.  J. 
The  note  in  suit  was  as  follows : 
11,000.00.  April  1,  1908. 

One  year  after  date  I  promise  to  pay  to  the  order  of 
Henry  Cooper  one  thousand  dollars  without  defalcation, 
for  value  received,  with  interest  at  4  per  cent,  per  an^um 
and  further  I  do  hereby  authorize  and  empower  any  at- 
torney of  any  court  of  record  of  Pennsylvania  or  else- 
where to  appear  for  and  to  enter  judgment  against  me 
for  the  above  sum,  with  or  without  declaration,  with 
cost  of  suit,  release  of  errors  and  without  stay  of  execu- 
tion until  date  of  payment  aforesaid  and  with  10  per 
cent,  added  for  collection  fees;  and  I  also  waive  right  of 
inquisition  on  any  real  estate  that  may  be  levied  upon 
to  collect  this  note,  and  do  hereby  voluntarily  condemn 
the  same  and  authorize  the  prothonotary  to  enter  upon 
the  fi  fa  my  said  voluntary  condemnation  and  I  further 
agree  that  said  estate  may  be  sold  on  a  fi  fa  and  I  hereby 
waive  and  release  of  relief  from  any  and  all  appraise- 
ment, or  exemption  laws  of  any  state  now  in  force  or 
hereafter  to  be  passed. 

(Signed  W.  V.  Cooper  (L.  S.) 

On  back  of  which  note  appears : 

April  1,1909.  Rec'd  |40.00  interest.  March  26, 1910. 
Rec'd  140.00  interest  for  1910.  April  1,  1912,  |40.00 
interest    April  1, 1911,  f40.00  interest.    Henry  Cooper. 
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Other  facts  appear  by  the  opinion  of  the  Superior 
CJourt. 

The  jury  returned  a  verdict  for  plaintiff  for  |1462.56. 
Subsequently  the  court  entered  judgment  for  defendant 
n.  o,  V. 

Error  assigned  was  in  entering  judgment  for  defend- 
ant n.  o.  y. 

H.  M.  Hinckley,  with  him  C.  R.  Savidge  and  Wm. 
Kase  West,  for  appellant. — ^The  case  was  for  the  jury  : 
Beel  y.  Elder^  62  Pa.  308;  Dalmas  y.  Kemble,  215  Pa. 
410;  Paige  v.  Paige,  53  Pa.  Superior  Ct.  311;  Straw- 
bridge  y.  Hawthorne,  47  Pa.  Superior  C5t.  647 ;  Batdorf 
y.  Albert,  59  Pa.  59;  Bussell  y.  Church,  65  Pa.  9;  Shoe- 
maker y.  Stiles,  102  Pa.  549;  Eshelman's  Est.,  143  Pa. 
24;  Jessop  y.  Ivory,  172  Pa.  44;  SheafFer  y.  Sensenig, 
182  Pa.  634;  Girard  F.  &  Marine  Ins.  Co.  y.  Canan,  195 
Pa.  589;  Spittal  v.  AUee,  55  Pa.  Superior  Ct.  636;  Mac- 
Donald  y.  Piper,  193  Pa.  312. 

Edward  Sayre  Oearhart,  for  appellee. — ^A  receipt  in 
full  is  prima  facie  evidence  of  settlement  and  cannot  be 
set  aside  except  for  weighty  reasons,  such  as  fraud,  ac- 
cident or  mistake.  YtThich  must  clearly  be  made  to  ap- 
pear distinctly ;  if  the  evidence  is  evenly  balanced  the  re- 
ceipt must  control:  MacDonald,  to  use,  v.  Piper,  193 
Pa-  312. 

Opinion  by  Trbxleb,  J.,  July  21, 1915 : 

Henry  Cooper  held  a  note  against  his  sob,  William  V. 
Cooper,  for  |1,000,  dated  April  1,  1908.  Payments  of 
interest  were  endorsed  on  the  note,  the  last  being  April  1, 
1911, 140.00.  William  V.  Cooper,  the  maker  of  the  note, 
is  dead  and  the  payee  has  brought  suit  against  his  execu- 
trix. At  the  trial  she  offered  in  evidence,  a  receipt,  as 
follows,  "April  1,  1911.  Received  from  W,  V.  Cooper, 
two  hundred  and  twenty  dollars,  |220,  in  full  (signed) 
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Henry  Cooper."  "At  the  trial,  on  the  part  of  the  plain- 
tiflf,  it  was  claimed  that  the  father,  Henry  Cooper,  was 
making  his  home  with  his  son,  W.  V .  Cooper,  at  the  time 
of  the  latter^s  death.  That  some  of  his  (Henry  Coop- 
er's) private  papers  were  kept  for  some  considerable 
time  prior  to  and  up  to  the  time  of  the  son's  death  in  the 
tatter's  safe.  That  the  note  in  suit  together  with  some 
other  papers  or  notes  belonging  to  Henry  (3ooper  were 
found  in  a  separate  envelope  in  the  son's  safe  marked 
across  the  one  end  or  on  the  back  thereof  "Henry  Cooper 
notes"  or  "Henry  Cooper's  notes."  The  above  is  quoted 
from  the  opinion  of  the  lower  court  entering  judgment 
for  the  defendant  n.  o.  v.  The  reason  that  moved  the 
court  so  to  do  was  that  the  receipt  was  prima  facie  a  set- 
tlement between  the  parties  and  that  this  prima  facies 
was  not  overcome  by  any  sulficient  testimony  in  the 
case,  citing :  MacDonald  v.  Piper,  193  Pa.  312.  There  is 
no  doubt  that  a  receipt  in  full  is  prima  facie  evidence  of 
settlement  and  requires  some  proof  to  be  adduced  by  the 
party  giving  it  to  overcome  the  presumption.  In  Mac- 
Donald  V.  Piper,  supra,  it  is  said,  "It  should  only  be  set 
aside  for  weighty  reason."  In  this  case  we  think  there 
was  enough  to  carry  the  matter  to  the  jury.  The  receipt 
is  not  specific.  It  is  not  in  full  for  all  demands,  but  the 
words  merely  "in  full"  are  used  without  particular  ref- 
erence to  any  subject.  It  certainly  requires  less  evi- 
dence to  overcome  the  presumption  of  settlement  arising 
from  such  a  receipt  than  in  a  case  where  the  receipt  is  in 
full  of  all  demands.  In  the  case  of  Insurance  v.  Canan, 
195  Pa.  690,  the  check  was  marked  "in  full  claims 
against  J.  A.  Canan."  The  opinion  of  the  lower  court 
adopted  in  a  per  curiam  by  the  Supreme  Court,  states 
that  "such  a  receipt  would  not  come  in  the  same  cate- 
gory as  solemn  receipts  in  deeds  or  receipts  given  as  in 
full  of  all  accounts  after  a  settlement  between  the  par- 
ties, and  the  doctrine  of  Bhoad's  Est.,  189  Pa.  460,  as  to 
the  degree  of  proof  necessary  to  overcome  its  force, 
would  not,  I  think,  be  applicable."   The  cases  of  Bhoad's 
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Est,  189  Pa.  460;  MacDonald  v.  Piper,  193  Pa.  312; 
Harris  y.  Hay,  111  Pa.  562;  Benseman  y.  Prudential 
Ina  Co.,  13  Pa.  Superior  Ct.  363;  Crawford  y.  Forest 
Oil  Co.,  189  Pa.  415 ;  Hamsher  y.  Kline,  57  Pa.  397,  were 
all  cases  where  the  words  in  the  receipt  were  to  the  effect 
that  it  was  in  full  of  all  demands  or  claims  or  there  was 
specific  reference  in  the  receipt  to  some  particular  claim. 

On  the  yery  day  the  receipt  was  giyen^  there  appears 
an  endorsement  of  interest  paid,  f40.00.  It  might  be 
argued  that  such  an  endorsement  of  interest  is  incon- 
sistent with  the  payment  of  the  note.  Why  endorse  in- 
terest when  the  entire  amount  is  liquidated  and  a  receipt 
giyen  therefor?  Furthermore,  the  amount  of  the  receipt 
has  no  relation  to  the  amount  of  the  debt  that  it  is 
claimed  was  paid.  The  amount  endorsed  as  interest  in- 
dicated that  the  entire  principal  of  the  note  was  still  due 
and  owing.  There  was  some  reference  also  made  at  the 
trial  to  other  indebtedness  existing  between  the  maker 
and  the  payee,  in  addition  to  this.  The  possession  of  the 
note  by  the  payee  was  eyidence  of  nonpayment.  All 
these  circumstances  taken  together  were  sulficient  to 
take  the  case  to  the  jury.  It  was  for  them  to  determine 
whether  the  prima  facies  arising  from  the  giying  of  the 
receipt  in  full  was  thus  oyercome.  We  think  the  court 
was  right  in  the  first  instance  in  submitting  these  mat- 
ters to  a  jury  and  erred  in  entering  judgment  for  the 
defendant  n.  o.  y. 

The  assignments  of  error  are  sustained,  the  judgment 
entered  in  fayor  of  the  defendant  reyersed  and  judg- 
ment is  now  directed  to  be  entered  in  fayor  of  the  plain- 
tiff for  the  amount  of  the  yerdict  with  interest  from  the 
date  of  its  rendition. 
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Tamer  v.  Kodiler^  Appellant 

Promissory  notes — Evidene^^Burden  of  proof. 

In  an  action  upon  a  promissory  note  where  the  plaintiff  declares 
in  his  statement  that  there  is  due  and  payable  only  one-half  of  the 
amount  of  the  note,  and  such  sum  he  seeks  to  recover^  he  may, 
under  the  usual  rules  of  court,  offer  the  note  in  eyidence  if  there  is 
no  denial  in  the  pleadings  or  affidavit  of  defense  that  the  note  was 
executed  and  delivered;  and,  after  the  admission  of  the  not^  the 
burden  of  proof  is  shifted  to  the  defendant,  and  the  latter  cannot 
on  cross-examination  of  the  plaintiff  introduce  his  defense  in  ad- 
vance of  the  proper  time. 

In  an  action  upon  a  promissory  note  it  appeared  that  plaintiff 
was  the  creditor  of  a  company  in  which  the  defendant  was  inter- 
ested. The  suit  was  brought  for  one-half  the  amount  of  the  note. 
In  tfddition  to  the  note  in  suit  the  plaintiff  held  three  notes  of 
the  company  all  of  which  had  been  executed  by  the  defendant  as  its 
officer.  These  notes  aggregated  precisely  one-half  of  the  note  in 
suit,  and  had  been  delivered  by  the  plaintiff  to  the  defendant  when 
the  note  in  suit  was  delivered.  The  testimony  was  contradictory 
as  to  why  the  note  in  suit  was  in  twice  the  amount  due  to  the 
plaintiff.  The  defendant  testified  that  he  never  undertook  to  be- 
come personally  liable  to  the  payment  of  any  part  of  the  note  sued 
upon.  This  was  contradicted  by  the  plaintiff.  Held,  that  the  case 
was  for  the  jury,  and  that  a  verdict  and  judgment  for  plaintiff 
should  be  sustained. 

Ar^^ed  March  4,  1915.  Appeal,  No.  9,  March  T., 
1915,  by  defendant,  from  judgment  of  C.  P.  Lackawanna 
Co.,  Oct.  T.,  1911,  No.  613,  on  verdict  for  plaintiff  in 
case  of  C.  S.  Turner,  trading  as  C.  S.  Turner  &  Co.  v. 
P.  M.  Koehler,  trading  aid  Koehler  &  Co.  Before  Bicb, 
P.  J.,  Oblady^  HsADy  Ehphabt  and  Trbxlbb^  JJ.  Af- 
firmed. 

Assumpsit  on  a  promissory  note.  Before  Nbwgomb, 
J. 

The  note  in  suit  was  as  follows : 
1717.24.  Scranton,  Pa.,  April  8th,  1911. 

Three  months  after  date  we  promise  to  pay  to  the 
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order  of  C.  S.  Turner  &  Company,  seven  hundred  and 
seventeen  and  24-100  dollars,  at  the  First  National  Bank 
of  Scranton,  Pa.,  without  defalcation,  for  value  received. 

Eoehler  &  Co. 

Endorsed  C.  S.  Turner  &  Co. 

At  the  trial  the  court  admitted  in  evidence  the  note  in 
suit.    Exception  (1). 

When  the  plaintiff  was  on  the  stand  he  was  asked  this 
question  on  cross-examination : 

*^Q.  What  was  Mr.  Koehler  indebted  to  you  for? 

"Mr.  Carey.  The  question  is  objected  to  as  not  cross- 
examination  and  as  immaterial. 

"The  Court.  I  gaesB  the  objection  is  good,  isn't  it? 

"I  will  sustain  the  objection.  Exception  noted  for  the 
defendant.'*     (2) 

The  court  charged  in  part  as  follows : 

["The  note  being  in  the  possession  of  the  plaintiff  the 
law  presumes  that  it  stands  for  just  what  it  purports  to 
stand,  namely,  an  obligation  for  that  amount  of  money. 
The  defense  that  Koehler  makes  being  that  there  was 
a  total  failure  of  consideration,  a  total  absence  of  any 
consideration,  the  law  casts  upon  him  the  burden  of 
proof.  The  burden  of  proof  is  upon  him  to  make  good 
by  the  fair  preponderance  and  fair  weight  of  the  evi- 
dence that  his  version  of  the  transaction  is  true.  If  the 
evidence  in  your  judgment  is  equally  balanced  as  be- 
tween him  on  the  one  side,  and  the  plaintiff,  on  the  other, 
then  your  verdict  will -be  for  the  plaintiff;  much  more 
so  if  the  evidence  in  your  judgment  balance  in  favor  of 
plaintiff  will  the  verdict  be  in  his  favor.  For,  a^ide 
from  the  note  which  so  far  as  it  goes  supports  the  plain- 
tiff's claim,  you  have  the  assertion  of  the  defendant,  on 
the  one  side,  and  the  denial  of  the  plaintiff,  on  the  other, 
about  it,  and  therefore  it  will  be  a  pointed  question  for 
you  to  consider  whether  there  is  any  preponderance  of 
the  evidence  in  favor  of  the  defendant;  bearing  mind  as 
I  have  stated  to  you  that  the  burden  of  proof  is  cast  by 
the  law  upon  him."]     (3) 
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[^^Then^  for  the  first  time,  says  the  plaintiff,  he  heard 
the  suggestion  of  a  note  for  double  the  amount  of  his 
claim,  and  that  it  came  coupled  with  a  request  on  the 
part  of  the  defendant,  not  on  his  own  but  on  the  de- 
fendant's part,  that  he  take  the  note  in  that  amount  and 
get  it  discounted,  so  that  he,  the  defendant,  could  share 
in  the  advantages  of  the  proceeds  of  the  discounted  note. 
So,  says  the  plaintiff,  *I  undertook  to  do  that'  but  the 
effort  to  discount  the  note  failed  and  is  a  matter  about 
which  we  needn't  waste  any  time."]     (4) 

["There  in  substance  is  the  issue  between  these  par- 
ties, except  this  circumstance  which  I  think  is  worthy 
of  consideration:  The  note  in  suit  had  its  origin,  or, 
at  least,  the  consideration  therefor  originated  in  three 
notes  aggregating  |358.62,  which  were  then  held  by  the 
plaintiff  against  the  drug  company,  in  which  Eoehler 
was  considerably,  if  not  chiefly,  interested.  There  is 
evidence  here  tending  to  show  that  he  was  largely  in- 
terested in  the  drug  company,  in  both  the  original  cor- 
poration and  its  successor,  the  limited  copartnership; 
I  don't  know  but  there  is  evidence  to  show  that  he  was 
the  principal  factotum  of  both  enterprises — at  all  events, 
I  think  it  is  safe  to  say  it  appears  that  he  was  consider- 
ably interested."]     (5) 

["It  was  in  the  indebtedness  of  the  drug  company  to 
Turner  that  this  present  note  had  its  origin.  Holding 
those  three  notes  aggregating  f358.62  at  the  time  when 
the  parties  met  at  Wilkes-Barre,  the  defendant  produces 
the  note  now  in  suit  already  made  out  in  his  own  hand- 
writing and  in  double  the  amount  of  the  claim  of  f358.62, 
which  he  explains  in  the  way  I  have  already  detailed. 
It  is  undisputed  that  then  and  there  when  he  gave  the 
plaintiff  this  note  in  suit  he  took  from  him  a  surrender 
of  the  three  notes  held  by  him  against  the  drug  com- 
pany. If  that  was  the  basis  upon  which  the  parties 
dealt,  if  that  was  one  of  the  terms  upon  which  the  de- 
fendant gave  his  note  now  in  suit  to  this  plaintiff,  to 
wit,  upon  the  consideration  that  the  evidence  of  the  in* 
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debtedness  which  Tamer  held  against  the  drug  com- 
pany should  be  surrendered  to  him^  that  would  be  a 
valid  consideration  for  this  note  and  would  defeat  the 
defense  which  the  defendant  sets  up  here^  because  that 
defense  is  absence  of  consideration^  that  the  note  was 
without  consideration.  If,  I  say  to  you,  this  plaintiff 
took  defendant's  note  upon  that  condition,  if  the  note 
was  given  to  him  upon  the  condition  that  he  would  give 
up  the  notes  which  he  held  against  the  drug  company, 
and  they  were  so  exacted  by  this  defendant,  then  he 
cannot  say  the  present  note  was  without  consideration, 
because  in  law  it  would  be  founded  upon  a  Valid  con- 
sideration and  would  entitle  the  plaintiff  to  recover, 
namely,  to  recover  the  amount  of  the  three  notes  which 
he  gave  the  defendant  which  aggregate  the  figure  I  have 
mentioned."]     (6) 

Verdict  and  judgment  for  plaintiff  for  |416.64.  De- 
fendant appealed. 

Errors  assigned  were  (1,  2)  rulings  on  evidence  quot- 
ing the  bill  of  exceptions ;  (3-6)  above  instructions  quot- 
ing them. 

W.  S.  Diehl,  with  him  W.  W.  Watson,  for  appellant. 

J.  E.  Sickler,  with  him  H.  D.  Carey,  for  appellee. 

Opinion  by  Head,  J.,  July  21, 1915 : 

The  plaintiff  sues  on  a  promissory  note,  a  copy  of 
which  he  attaches  to  his  statement.  Although  upon  its 
face  the  note  was  a  promise  to  pay  to  the  plaintiff 
1717.24,  the  latter  declares  in  his  statement  there  was 
then  due  and  payable  only  the  one-half  of  that  amount, 
to  wit,  (358.62,  and  that  sum  he  sought  to  recover. 
Neither  in  the  pleadings  nor  the  affidavit  of  defense  was 
there  any  denial  by  the  defendant  that  he  executed  and 
delivered  the  note.    Under  the  rules  of  court  in  Lack- 
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awanna  County,  the  plaintiff,  with  the  pleadings  in  such 
condition,  would  be  entitled  to  offer  the  note  in  evidence, 
and  thereupon  he  has  a  prima  facie  case. 

The  defendant,  not  denying  that  such  would  be  the 
operation  of  the  rule  in  ordinary  cases,  contends  that 
the  situation  was  changed  because  the  plaintiff  was  not 
seeking  to  recover  the  full  amount  of  the  face  of  the  note 
sued  on.  He  agrees  that  if  the  plaintiff  had  claimed 
all  of  it,  the  note  would  have  been  properly  received  in 
evidence,  the  plaintiff's  first  case  would  be  complete, 
and  the  burden  of  proof  would  then  be  on  the  defendant 
to  make  good  his  defense.  We  cannot  perceive  why  the 
rule  is  not  operative  because  the  plaintiff  saw  fit,  in  his 
statement,  to  declare  there  was  then  due  and  payable 
but  one-half  the  note.  That  declaration  was  wholly  to 
the  advantage  of  the  defendant.  The  defendant's  prom- 
ise was  to  pay  not  only  the  entire  amount  but  any  por- 
tion of  it  that  became  due  and  payable.  If,  for  any 
reason  satisfactory  to  the  plaintiff,  he  chose  to  sue  for 
and  recover  only  the  one-half  of  what  appeared  to  be  due 
unto  him,  that  furnishes  no  sound  reason  for  any  change 
in  the  rules  of  pleading,  nor  would  it  shift  from  the  de- 
fendant the  burden  of  affirmatively  establishing  his  de- 
fense to  the  payment  of  the  portion  of  the  debt  sued  for. 
The  learned  court  below  was  right,  therefore,  in  holding 
that  the  note  should  be  received  in  evidence  to  support 
the  plaintiff's  claim  and  that  thereupon  the  burden  of 
proof  shifted  to  the  defendant.  This  being  true,  it  nec- 
essarily followed  it  was  not  competent  for  the  defend- 
ant to  undertake,  by  cross-examination  of  the  plaintiff, 
to  introduce  his  defense  in  advance  of  the  proper  time. 
The  first,  second  and  third  assignments  of  error  are  over- 
ruled. 

The  plaintiff  was  a  creditor  of  a  drug  company  in 
which  the  defendant  was  actively  interested,  not  only 
as  a  stockholder  but  as  an  executive  officer.  To  secure 
this  indebtedness  he  held  three  notes  of  the  company, 
all  of  which  had  been  executed  by  this  defendant  as  its 
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officer.  These  notes  aggregated  precisely  one-half  the 
face  value  of  the  note  now  in  suit  and  exactly  the  amount 
herein  sued  for.  These  three  notes  were  delivered  by 
the  plaintiff  to  the  defendant  when  the  latter  executed 
and  delivered  to  the  plaintiff  the  note  now  in  suit.  Had 
the  note  last  named  been  for  the  half  of  its  face,  or 
in  other  words  for  the  amount  of  the  three  notes  which 
the  plaintiff  surrendered,  the  transaction  would  present 
no  difficulty  at  all.  When  it  comes  to  an  explanation 
of  why  the  note  was  made  in  twice  the  amount  due  to 
the  plaintiff,  the  testimony  of  the  two  parties,  who  alone 
knew  the  facts,  radically  differs.  With  this  contradic- 
tory testimony  we  need  not  now  concern  ourselves  fur- 
ther than  to  say  that,  as  we  read  the  charge  of  the 
learned  trial  judge,  the  controlling  question  was  fairly 
and  impartially  submitted  to  the  jury.  If  the  testimony 
of  the  plaintiff  were  accepted  by  that  body,  undoubted- 
ly he  showed  a  right  to  recover  the  amount  he  sued  for. 
If  the  defendant's  testimony  were  believed,  there  was  an 
entire  failure  of  consideration  because  the  note  was 
never  in  fact  discounted,  and  therefore  the  defendant 
declares  his  promise  to  pay  was  extinguished.  Had  the 
note  been  discounted,  the  defendant,  as  both  parties 
agree,  was  to  have  received  for  his  own  use  one-half  the 
proceeds,  the  plaintiff  neither  claiming  nor  demanding 
more  than  the  amount  of  the  three  notes  he  surrendered. 
In  the  event  of  such  discount  and  the  division  of  the 
proceeds,  the  defendant  further  asserts  that  he  was  to 
have  been  liable  only  for  the  one-half  which  he  received 
and  that  the  plaintiff  would  have  remained  liable  for  the 
one-half  which  he  received.  Manifestly  this  arrangement, 
if  actually  made,  in  no  respect  improved  the  situation 
of  the  plaintiff.  The  burden  was  clearly  on  the  defend- 
ant to  convince  the  jury  that  notwithstanding  the  giving 
of  the  note,  he  never  undertook  to  become  liable  per- 
sonally for  the  payment  of  any  part  of  it  The  verdict 
establishes  that  this  contention  was  rejected.  That  be- 
ing true,  we  are  unable  to  see  that  the  defendant  suf- 
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fered  any  substantial  injury  because  of  the  manner  in 
which  the  case  was  submitted.    As  all  of  the  remaining 
assignments  of  error  complain  of  certain  portions  of  the 
charge,  they  must  all  be  overruled. 
Judgment  affirmed. 


Hall  V.  Bine,  Appellant. 

Road  law — Oon$trueHon  of  road— Diversion  of  waief^-^Injurie» 
to  land — Evidence. 

Where  supervisors  in  good  faith  and  in  the  exercise  of  reason-* 
able  discretion,  in  repairing  a  road,  close  artificial  water  breaks 
made  by  previous  supervisors,  Imd  construct  side  ditches  so  as  to 
conduct  the  surface  water  falling  upon  and  draining  onto  the 
road,  to  a  natural  depression  toward  which  the  land  naturally  in- 
clined, a  land  owner  owning  the  land  covered  by  the  depression 
cannot  recover  damages  from  the  township  for  injuries  to  his 
property,  if  it  appears  that  the  work  done  by  the  supervisors  did 
not  precipitate  upon  his  land  a  large  body  of  water  which  did  not 
naturally  flow  upon  it. 

Where  there  are  no  streams  and  no  defined  water  courses,  but 
the  fiow  is  over  the  surface  of  a  field  or  fields,  a  large  discretion  is 
vested  in  supervisors  as  to  the  most  practicable  and  efficient  method 
of  disposing  of  it  to  the  end  that  the  roadbed  may  be  protected 
from  washing. 

Argued  March  8,  1915.  Appeal,  No.  12,  March  T., 
1915,  by  defendant,  from  judgment  of  C.  P.  Snyder  Co., 
Feb.  T.,  19l3,  No.  52,  on  verdict  for  plaintiffs  in  case  of 
Minnie  M.  Hall  and  Sallie  E.  Hall  Frantz  v.  Wm.  B. 
Bine,  et  al.,  Supervisors  of  Chapman  Township,  Snyder 
Co.  Before  Rice,  P.  J.,  Orlady,  Hbad,  Hbndbrson, 
Ebphart  and  Trbxler,  J  J.    Reversed. 

Trespass  for  injuries  to  land.    Before  Johnson,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Verdict  and  judgment  for  plaintiff  for  f309.  Defend- 
ant appealed. 

Vol.  lx— 26 
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Error  assigned,  among  others^  was  in  refusing  defend- 
ant's motion  for  judgment  n.  o.  v. 

Andrew  A.  Leiser,  with  him  Jay  G.  Weiser,  for  appel- 
lants.— Township  officers  in  repairing  a  highway  may 
construct  drains  and  culverts  within  the  limits  of  the 
highway ;  and  if  the  surface  water,  after  flowing  in  them 
for  some  distance,  turns  upon  the  land  of  an  adjoining 
owner,  no  action  at  law  lies  for  the  injury  thereby  oc- 
casioned: Lorah  v.  Ami^  Twp.,  35  Pa.  Superior  Ct. 
529;  Snively  v.  Washington  Twp.,  218  Pa.  249;  Martin 
V.  Riddle,  26  Pa.  415;  AUentown  v.  Kramer,  73  Pa.  406; 
Torr^  V.  Scranton  City,  133  Pa.  173;  Strauss  v.  Allen- 
town,  215  Pa.  96. 

M.  L.  Potter  and  C.  P.  Ulrich,  for  appellees. — ^The  case 
was  for  the  jury:  Meixell  v.  Morgan,  149  Pa.  4l5; 
Bhoads  v.  Davidheiser,  133  Pa.  226;  Bohan  v.  Avoca 
Borough,  154  Pa.  404;  Torrey  v.  Scranton  City,  133  Pa. 
173;  Taylor  v.  Canton  Twp.,  30  Pa.  Superior  Ct  305; 
Martin  v.  Riddle,  26  Pa.  415;  Dean  v.  New  Millford 
Twp.,  5  W.  &  S.  545. 

Opinion  by  Hbndbrson,  J.,  July  21, 1915 : 
The  plaintiffs  charged  the  defendants  as  supervisors 
of  Chapman  Township  with  haying  "unlawfully,  neg- 
ligently and  even  maliciously"  diverted  water  from  a 
public  highway  on  to  the  plaintiff's  land,  to  their  prej- 
udice. A  highway  known  as  the  Meiserville  Boad  is 
located  on  the  face  of  a  hill  side  and  extends  from  the 
River  Boad  to  the  top  of  the  hill.  The  plaintiffs*  build- 
ings are  on  the  Biver  Boad  at  the  end  of  and  close  to  the 
Meiserville  Boad.  The  Biver  Boad  is  a  "State  Boad." 
The  Meiserville  Boad  is  under  the  control  of  the  super- 
visors of  the  township.  It  was  in  bad  condition  in  1912, 
and  had  been  so  for  a  long  time.  Water  from  the  upper 
side  of  the  road  had  been  flowing  down  the  middle  of 
the  road  and  so  wasEing  the  traveled  track  as  to  make 
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it  unfit  for  convenient  use.  Numerous  water  breaks  had 
existed  on  the  road  for  a  considerable  time^  presumably 
to  divert  the  water  froiji  the  upper  to  the  lower  side  of 
the  road.  The  plaintiffs  owned  the  land  on  the  north- 
west side  of  the  road  with  the  exception  of  a  small 
triangle  belonging  to  J.  S.  Rine  who  also  owned  land  on 
the  southeast  side  of  the  road,  immediately  north  of  the 
plaintiffs'  land.  The  plaintiffs'  land  on  the  southeast 
side  of  the  Meiserville  Road  is  in  a  depression  which 
extends  northwardly  to  J.  S.  Rine's  land  and  the  ground 
where  the  buildings  are  situated  is  lower  than  the  State 
Road  and  the  Meiserville  Road  where  the  latter  con- 
nects with  the  State  Road.  The  drainage  both  from 
the  westerly  and  easterly  sides  of  the  Meiserville  Road 
is  into  this  depression  or  ravine.  No  streams  or  water 
courses  lead  from  the  upper  to  the  lower  side  of  the 
road,  the  only  drainage  being  that  of  rain  water  falling 
on  the  hillside  above  the  road.  The  supervisors  pro- 
ceeded to  repair  the  road  in  accordance  with  general  in- 
structions issued  by  the  State  highway  commissioner 
pursuant  to  the  provisions  of  paragraph  nine  of  the  Act 
of  June  8,  1907,  and  paragraph  one  of  the  Act  of  May 
13,  1909,  which  instructions  included  direction  to  open 
ditches  along  the  sides  of  the  road  of  sufficient  capacity 
to  carry  off  the  water  likely  to  be  therein  at  times  of 
greatest  flow;  also  to  construct  the  road  with  such  a 
crown  that  there  would  be  drainage  from  the  surface 
of  the  road  into  the  side  ditches ;  also,  to  remove  water 
breaks  and  take  surface  water  from  one  side  of  the  road 
to  the  other,  where  necessary,  by  culverts  or  pipes  of  ca- 
pacity adequate  to  the  maximum  amount  of  water  to 
be  taken  care  of.  Ditches  were  formed  at  the  sides  of 
the  road;  the  driveway  was  filled  in  and  crowned  and 
the  water  taken  off  the  road  by  a  water  break  which 
turned  the  water  onto  the  land  of  J.  S.  Rine  near  the 
north  line  of  the  plaintiffs'  land.  The  effect  of  this 
change  was,  as  claimed  by  the  plaintiffs,  that  in  June, 
1912,  and  at  subsequent  times  a  large  quantity  of 
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earth  was  washed  down  the  ravine  onto  the  plaintiflTs 
premises  damaging  the  springy  the  cellar  of  the  house^ 
the  yard,  the  garden  and  the  orchard^  and  it  is  for  this 
injury  that  damages  are  sought.  The  position  taken  by 
the  plaintiffs  is  that  the  water  flowing  from  their  land  on 
the  north  side  of  the  road  down  the  hillside  should'  not 
be  diverted  by  the  gutters  in  the  road  but  should  be 
permitted  to  flow  over  the  land  of  J.  S.  Bine  and  thus 
be  so  distributed  over  the  surface  as  that  it  would  not 
produce  a  flood  in  the  hollow.  A  quotation  from  the 
testimony  of  George  Hall,  a  son  of  one  of  the  plaintiffs, 
exhibits  the  plaintiffs'  view  of  the  situation :  "Q.  What 
is  the  cause  of  this  water  gathering  up  here  now  and 
throwing  itself  on  these  people  since  1912,  when  it  did 
not  do  that  before?  A.  Because  of  those  two  channels 
on  either  side  of  the  road  and  the  breakers  being  taken 
out.  Q.  Explain  why  that  would  change  it.  A.  I  be- 
lieve I  did.  It  would  leave  the  water  go  down  in  a 
volume  and  the  other  way  it  was  distributed  over  the 
fields.'^  There  is  a  concurrence  of  evidence  on  the  part 
of  the  plaintiffs  and  the  defendant^  that  the  natural 
course  of  the  water  is  down  the  slope  into  the  ravine 
and  thence  onto  the  premises  of  the  plaintiffs  in  the 
vicinity  of  the  house.  If  the  Meiserville  Boad  were  not 
on  the  hillside  the  water  flowing  down  would  find  its 
way  to  the  river  through  this  depression  or  ravine 
The  board  of  supervisors  had  control  of  the  repair  of 
the  road,  and  the  evidence  is  that  the  work  done  left 
it  in  a  better  condition  than  it  had  ever  been  before. 
They  determined  on  the  method  of  taking  the  water 
from  the  road  and  provided  for  a  discharge  of  water 
from  the  road  at  a  place  in  the  Bine  field.  In  so  doing 
they  were  performing  a  public  duty  and  the  presumption 
is  that  this  was  done  in  good  faith  and  in  the  exercise  of 
their  best  judgment  It  was  charged  in  the  statement  of 
claim  that  the  plaintiffs  acted  maliciously,  but  this 
branch  of  the  complaint  was  withdrawn  from  the  con- 
sideration of  the  jury  by  the  court.     The  burden  is 
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on  the  plaintiffs,  therefore,  to  show  that  the  defendants 
acted  without  authority  of  law  in  making  the  improve- 
ment as  set  forth  in  the  testimony.  The  evidence  does 
not  show  nor  is  it  claimed  that  any  natural  water  course 
was  crossed  in  constructing  the  ditches  on  the  road. 
That  the  water  could  not  be  permitted  to  flow  across  the 
road  on  the  hillside  is  obvious.  The  location  of  the  high- 
way there  necessarily  involved  the  construction  of 
ditches  for  the  proper  maintenance  of  the  roadway  and 
the  Act  of  1836,  P.  L.  566,  invests  the  supervisors  with 
authority  to  enter  upon  any  lands  adjoining  the  highway 
and  cut,  open,  maintain  and  repair  all  such  drains  or 
ditches  through  the  same  as  they  shall  judge  necessary 
to  carry  the  water  from  the  roads.  This  authority 
coupled  with  the  obligation  imposed  on  them  by  sec.  6 
of  the  same  act  to  keep  the  highway  in  repair  and  clear 
of  all  impediments  to  easy  and  convenient  passing  and 
traveling  protects  the  township  from  liability  for  the 
acts  of  the  supervisors  done  in  good  faith  and  in  the  ex- 
ercise of  a  reasonable  discretion.  Where  water  is 
turned  from  the  road  in  a  suitable  place  and  along  a 
grade  or  course  over  which  it  naturally  flows  the  town- 
ship is  not  liable  for  the  consequences  of  such  an  ex- 
ercise of  discretion.  Certainly  not  unless  it  be  made 
to  appear  that  the  plan  adopted  is  clearly  unreasona- 
ble and  unjustifiable.  It  is  undoubtedly  true  that  the 
supervisors  are  not  authorized  to  divert  a  stream  from 
its  usual  course  and  discharge  it  onto  the  land  of  an 
adjoining  owner  at  a  place  where  it  was  not  accustomed 
to  flow;  or  to  carry  water  a  long  distance  along  the 
highway  across  natural  outlets  and  accumulate  it  in 
large  quantities  in  such  a  way  and  at  such  a  place  as 
to  do  damage  to  such  owner.  But  where  there  are  no 
sti^eams  and  no  defined  water  courses  but  the  fiow  is 
over  the  surface  of  a  field  or  fields  a  large  discretion 
is  vested  in  supervisors  as  to  the  most  practicable  and 
eflScient  method  of  disposing  of  it  to  the  end  that  the 
roadbed  may  be  protected  from  washing.    The  water 
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breaks  on  the  road,  fifteen  or  more  in  number,  twelve 
of  tbem  above  the  plaintiff's  orchard  did  not  create 
natural  water  courses  nor  did  their  presence  in  the  high- 
way impose  on  the  defendant  board  of  supervisors  the 
obligation  to  maintain  them.  Such  dams  across  the 
road  might  or  might  not  be  sufficient  to  take  all  the 
water  off  the  road.  In  the  present  case  the  uncon- 
tradicted evidence  was  that  they  were  not  sufficient; 
that  much  water  ran  down  the  middle  of  the  road.  But 
whether  sufficient  or  not  it  was  for  the  supervisors  to 
determine  whether  such  obstructions  to  travel  were 
necessary  or  convenient.  The  plan  adopted  by  the 
highway  department  excluded  such  obstructions  from 
good  road  building  and  in  view  of  this  plan  and  the 
character  of  the  obstruction  both  to  travel  and  the 
flow  of  water  it  cannot  be  held  that  the  supervisors  in 
the  present  case  abused  their  discretion  or  acted  in  a 
lawless  manner  in  leveling  them  and  constructing  the 
roadside  ditches.  The  water  must  be  taken  from  the 
upper  side  of  the  road  by  a  ditch  on  that  side  or  by 
carrying  it  to  the  lower  side.  Both  plans  were  adopted. 
Part  of  the  water  was  taken  across  the  road  near  the 
north  line  of  the  plaintiffs'  orchard  and  part  of  it  flowed 
down  to  the  River  Road  at  the  foot  of  the  hill.  The 
plaintiffs'  evidence  does  not  disclose  any  practicable  plan 
by  which  the  water  could  be  disposed  of  at  reasonable 
cost  in  such  a  way  as  to  do  no  damage  to  the  plaintiffs 
and  at  the  same  time  permit  the  maintenance  of  the 
roadbed  as  built  The  learned  trial  judge  in  those  parts 
of  the  charge  set  forth  in  the  fifth,  sixth,  seventh  and 
eighth  assignments  of  error  was  evidently  under  the 
impression  that  the  supervisors  constructed  the  ditches 
across  natural  depressions,  water-courses  or  drains  and 
that  there  was  evidence  that  the  surface  water  of  a 
large  territory  which  did  not  naturally  fiow  in  that  di- 
rection was  gathered  in  a  body  and  precipitated  onto 
the  plaintiffs'  premises  and  carried  past  natural  water 
courses  and  drains  which  then  existed,  but  we  do  not 
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find  that  this  impression  is  supported  by  the  evidence. 
The  water  breaks  were  put  there  for  the  very  purpose 
of  creating  artificial  depressions  or  channels  across  the 
road  to  provide  for  the  fiow  of  water.  It  does  not  ap- 
pear from  the  evidence  that  there  were  depressions  there 
at  the  time  the  road  was  constructed.  No  obligation 
rested  on  the  supervisors  to  maintain  the  water  breaks 
in  order  that  the  water  might  be  discharged  at  many 
places  from  the  road  side.  The  evidence  tends  to  show 
that  two  causes  contributed  to  the  injury  of  which  the 
plaintiffs  complained.  One  was  that  more  water  was 
taken  from  the  road  because  of  the  drainage  of  the 
ditches  and  the  filling  up  of  the  hollow  in  the  middle  of 
the  road  and  the  occurrence  of  exceptionally  heavy  rains 
in  June  and  at  later  periods  that  season.  But  these  are 
conditions  to  which  the  plaintiff's  property  was  subject 
by  reason  of  its  locality  with  reference  to  the  slopes  and 
grades  and  its  elevation  as  compared  with  the  contigu- 
ous highways.  All  of  the  water  on  the  southwest  hill- 
side naturally  flowed  into  the  ravine  and  thence  through 
the  plaintiffs'  premises^  and  we  are  not  convinced  from 
anything  presented  in  the  testimony  that  there  was  evi- 
dence from  which  the  jury  was  justified  in  finding  that 
the  township  was  liable  for  any  negligence  of  its  super- 
visors in  the  construction  of  the  road.  The  defendants 
were  therefore  entitled  to  an  affirmance  of  the  sixteenth 
point  as  set  forth  in  the  first  assignment  of  error. 
The  judgment  is  reversed. 


York  City,  to  use,  v.  Miller,  Appellant 

Municipal  liens — Notice  of  intention  to  file  lien — Failure  to  give 
notice — Pleadings — Evidence — Act  of  June  i,  1901,  P.  L.  S64. 

On  the  trial  of  a  scire  facias  sur  municipal  lien,  it  is  reversible 
error  for  the  court  to  refuse  to  permit  the  defendant  to  show  that 
he  had  not  been  served  by  the  use-plaintiff  with  notice  of  an  in- 
tent to  file  the  lien  as  provided  by  Section  9  of  the  Act  of  June  4, 
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1(K)1»  P.  L.  364,  because  the  defendant  had  raised  no  question  as 
to  lack  of  notice  in  his  affidavit  of  def^ise,  or  by  demurrer  or 
motion  to  strike  off  the  lien.  The  act  does  not  require  the  notice 
to  be  averred  in  the  lien.  As  to  matters  not  alleged  in  the  lien 
the  defendant  is  not  limited  to  the  defense  set  forth  in  his  affi- 
davit 

In  an  action  by  a  use-plaintiff  to  enforce  a  municipal  lien  for 
paving,  the  defendant  may  show  that  the  improvement  was  negli- 
gently made,  and  not  completed,  and  that  by  such  failure  to  com- 
plete the  defendant  suffered  damages. 

In  such  a  suit  the  defendant  may  set  off  money  which  the  use- 
plaintiff  owed  him  for  stone  purchased  and  delivered. 

Argued  March  9,  1915.  Appeal,  No.  6,  March  T., 
1915,  by  defendant,  from  judgment  of  C.  P.  York  Co., 
Jan.  T.,  1912,  No.  125,  on  verdict  for  plaintiff  in  case  of 
City  of  York  to  use  of  A.  B.  Kraft  v.  Charles  E.  Miller. 
Before  Kick,  P.  J.,  Oblady,  Head,  Hbndebson,  Ebphabt 
and  Tbexleb,  JJ.    Reversed. 

Scire  facias  sur  municipal  lien  for  paving.  Before 
Boss,  J. 

At  the  trial  when  the  defendant  was  on  the  stand  the 
following  offer  was  made : 

Mr.  Glessner.  We  propose  to  show  by  the  witness  on 
the  stand  that  in  December,  1911,  and  before  that  time, 
he  was  residing  in  the  City  of  York,  Pennsylvania;  that 
A.  B.  Kraft,  the  use-plaintiflf,  did  not  give  him  a  written 
notice  that  he  should  pay  the  bill  for  this  paving,  and 
that  he  intended  to  file  a  lien  for  the  same.  This  for  the 
purpose  of  showing  noncompliance  with  the  act  of  as- 
sembly by  Mr.  Kraft  in  filing  that  lien ;  as  a  part  of  the 
res  gest®  in  this  case  on  the  part  of  the  defendant 

Mr.  Bouse.  The  offer  is  objected  to,  for  the  reason  that 
the  objection  comes  too  late ;  that  the  defendant  can  not 
now  take  advantage  of  any  lack  of  notice  of  the  inten- 
tion to  file  a  lien;  that  he  has  waived  any  right  which 
he  might  have  had  to  stay  this  proceeding  by  filing  an 
affidavit  of  defense  to  the  scire  facias  upon  the  meriti 
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of  the  claim.    That  the  offer  is  irrelevant  and  imma- 
terial^  and  not  evidence  for  any  purpose. 

The  Court  Do  you  want  to  be  heard,  Mr.  Glessner? 

Mr.  Glessner.  No.  sir.  I  think  this  is  simply  a  step  in 
our  proceedings  that  we  must  show. 

The  Court.  And  one  of  the  crucial  tests? 

Mr.  Glessner.  Yes,  sir,  one  of  the  crucial  tests. 

The  Court.  We  think,  under  the  ruling  of  the  appel- 
late courts,  the  objection  must  be  sustained,  and  we  seal 
an  exception  for  the  defendant.     (2) 

Mr.  Glessner.  We  propose  to  show  by  the  witness  on 
the  stand  that  the  contractor,  A.  B.  Kraft,  the  use-plain- 
tiff in  this  case,  so  negligently  constructed  the  pavement 
at  the  northern  end  of  the  pavement  on  South  Queen 
street,  by  failing  to  complete  the  whole  of  the  pavement, 
along  the  line  of  Mr.  Miller's  property,  whereby  he  left 
a  depression,  and  the  looseness  of  the  ground,  in  such  a 
condition  that  water  collected  in  the  alleyway,  and 
along  the  edge  of  this  pavement,  and  percolated  into  the 
cellars  of  Mr.  Miller's  building,  flooding  the  cellars,  and 
that  Mr.  Miller  was  afterwards  compelled  to  relay  the 
part  of  the  alleyway  that  had  not  been  laid  by  the  plain- 
tiff in  order  to  relieve  his  tenants  and  to  protect  his 
buildings.  This  for  the  purpose  of  showing  the  negli- 
gent construction  by  the  plaintiff,  and  to  affect  his  right 
to  recover  in  this  case. 

Mr.  Bouse.  This  offer  is  objected  to  as  irrelevant  in 
this  proceeding;  that  it  does  not  tend  to  show  that  the 
pavement  as  laid  by  the  plaintiff  was  negligently  laid; 
the  question  going  to  that  of  grade;  and  can  not  be 
shown  as  a  set-off  to  the  claim  of  the  plaintiff  for  the 
work  done,  it  being  in  evidence  that  Kraft  laid  the  pave- 
ment according  to  the  lines  and  grades  given  him  by  the 
city  authorities.  The  action,  if  any,  for  the  completion 
of  the  walk  at  the  line  in  question  should  be  against  the 
city,  and  in  another  proceeding. 

The  Court.  We  think  the  question  is  very  clear. 

Mr.  Glessner.  This  is  not  for  the  purpose  of  collect- 
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ing  the  damages  from  the  city,  but  to  affect  the  right  of 
the  plaintiff  to  recover. 

The  Court.  We  sustain  the  objection,  and  seal  an  ex- 
ception for  the  defendant.     (3) 

Mr.  Glessner.  We  propose  to  show  by  the  witness  on 
the  stand  that  at  the  time  the  liens  and  affidavits  were 
filed  in  this  case  there  was  due  and  owing  from  A.  B. 
Kraft  to  Charles  E.  Miller  the  sum  of  |254.60.  For  the 
purpose  of  using  said  amount  as  a  set-off  in  this  case. 

The  Court.  What  was  the  nature  of  the  debt? 

Mr.  Glessner.  For  stone  purchased  by  Mr.  Kraft  from 
Mr.  Miller. 

The  Court.  Under  an  admitted  contract? 

Mr.  Glessner.  Yes,  sir.  There  may  be  only  a  question 
about  the  amount.     (Discussion  and  argument.) 

The  Court.  Unquestionably  it  could  be  admitted  if  the 
contract  were  not  as  it  is. 

Mr.  Bouse.  We  admit  that  we  owe  this  man  this 
money  and  we  offered  to  set  it  off  against  this  claim. 

The  Court.  Do  you  mean  the  city? 

Mr.  Bouse.  No;  Kraft  We  attempted  to  set  it  off 
and  he  has  refused  to  accept  it.  We  are  willing  to  enter 
into  that  question  of  set-off,  provided  we  have  a  right 
to  show  the  facts  of  the  offer  and  willingness  to  pay. 

The  Court.  Tou  admit  that  Kraft,  the  agent  of  the 
city  does  owe  that? 

Mr.  Bouse.  We  admit  that  there  is  a  debt  owing  Mil- 
ler. 

The  Court.  We  are  not  clear  that  we  should  admit  it, 
even  if  you  do  not  object  to  it     (Discussion.) 

The  Court.  The  notice  was  from  the  engineer? 

Mr.  Bouse.  And  the  highway  committee  of  the  city. 

The  Court.  At  present  we  are  inclined  to  overrule  the 
offer,  and  reserve  the  right  to  review  upon  the  whole  evi- 
dence on  a  motion  non  obstante  veredicto;  and  we  seal 
an  exception  for  the  defense.     (8) 

Verdict  and  judgment  for  plaintiff  for  |199.24.  De- 
fendant appealed. 
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Errors  assigned,  amongst  others,  were  (2,  3,  8)  rul- 
ings on  evidence  quoting  the  bill  of  exceptions  and  (9) 
in  refusing  to  enter  judgment  for  defendant  n.  o.  v. 

James  G.  Glessner,  for  appellant. — ^It  was  practically 
conceded  on  the  trial  of  this  case,  that  no  notice  such  as 
required  by  the  act  aforesaid  was  given  to  defendant  be- 
fore the  filing  of  the  lien  by  the  use-plaintiff.  The  lien 
filed  contained  every  detail  of  Section  11,  Act  of  June  4, 
1911,  P.  L.  364.  The  defendant  therefore  was  in  no  po- 
sition to  strike  off  the  lien :  AUentown,  to  use,  v.  Acker- 
man,  37  Pa.  Superior  Ct.  363. 

The  right  of  a  use-plaintiff  to  file  a  lien  as  in  this  case 
is  purely  statutory.  The  provisions  of  the  statute  are 
mandatory  and  compliance  of  them  is  a  condition  pre- 
cedent to  the  right  to  file  the  lien :  Tenth  National  Bank 
V.  Smith  Construction  Co.,  218  Pa.  581;  Wolf  Co.  v. 
Penna.  R.  R.,  29  Pa.  Superior  Ct.  439;  Carick  v.  Cane- 
vin,  243  Pa.  283. 

It  was  clear  error  on  the  part  of  the  court  to  refuse 
the  defendant  the  right  to  show  the  negligent  manner, 
or  in  other  words,  the  quality  of  the  work  done  by  the 
plaintiff:  Philadelphia,  to  use,  Appellant,  v.  Bilyen,  47 
Pa.  Superior  Ct.  148;  Philadelphia  v.  Bilyeu,  36  Pa. 
Superior  Ct.  562. 

The  right  to  set-off  as  against  the  use-plaintiff  was  de- 
termined in  the  case  of  Philadelphia,  to  use,  v.  Cloud,  4 
W.  N.  C.  445. 

John  L.  Rouse,  for. appellee,  cited:  Lee  v.  Burke,  66 
Pa.  336;  Lewis  v.  Morgan,  11  S.  &  R.  234;  Klinefelter 
V.  Baum,  172  Pa.  652;  Tenth  Nat.  Bank  v.  Smith  Con- 
struction Co.,  218  Pa.  581;  Bemheisel  v.  Smothers,  5 
Pa.  Superior  Ct.  113. 

Opinion  by  Tbbxlbb,  J.,  July  21, 1915 : 
Section  9  of  the  Act  of  June  4,  1901,  P.  L.  364,  pro- 
vides in  regard  to  municipal  claims :  '^Where  claims  are 
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to  be  filed  to  use,  the  claimant^  at  least  one  month  before 
the  claim  is  filed,  shall  serve  a  written  notice  of  his  in- 
tention to  file  it  unless  the  amount  due  is  paid.  Service 
of  such  notice  may  be  made  personally  on  the  owner 
wherever  found ;  but  if  he  cannot  be  served  in  the  county 
where  the  property  is  situated,  such  notice  may  be  served 
on  his  agent  or  the  party  in  possession  of  the  property, 
and  if  there  be  no  agent  or  party  in  possession,  it  may 
be  posted  on  the  most  public  part  of  the  property.^'  Sec- 
tion 11  of  said  act  specifies  the  several  items  which  must 
appear  in  the  lien.  The  notice  required  in  the  case 
where  there  is  a  use-plaintifF  is  not  included  in  the  mat- 
ters required  to  be  referred  to  in  the  lien.  Section  20 
of  the  act  makes  the  lien  when  drawn  in  conformity  to 
the  act  conclusive  evidence  of  the  facts  averred  therein, 
excepting  in  particulars  in  which  these  averments  are 
specifically  denied  in  the  affidavit  of  defense. 

The  defendant  at  the  trial  offered  to  prove  that  the 
notice  required  by  section  9  had  not  been  given  to  him 
by  the  use-plaintiflf.  This  offer  the  court  rejected.  At 
the  conclusions  of  the  testimony,  the  defendant  asked  for 
binding  instructions  in  his  favor  because  there  was  no 
evidence  in  the  case  that  the  use-plaintiflf  served  a  writ- 
ten notice  on  the  owner  at  least  one  month  before  the 
claim  was  filed,  or  his  intention  to  file  the  lien  in  ques- 
tion, unless  the  amount  due  was  paid.  There  had  been 
no  proof  that  such  notice  had  been  served.  The  court 
declined  to  instruct  the  jury  as  requested.  The  position 
taken  by  the  court  was  that  the  defendant,  having  filed 
his  affidavit  of  defense  could  not,  now,  take  advantage 
of  any  technical  defense,  but  had  to  stand  trial  on  the 
merits,  citing :  Howell  v.  Philadelphia,  38  Pa.  471 ;  Al- 
lentown  v.  Ackerman,  37  Pa.  Superior  Ct.  363 ;  Lybrandt 
V.  Eberly,  36  Pa.  347;  Lewis  v.  Morgan,  11  S.  &  R.  234; 
SchoU  V.  Gerhab,  93  Pa.  346;  Lee  v.  Burke  &  Glass,  66 
Pa.  336. 

The  regularity  of  the  lien  is  a  question  of  pleading  and 
the  cases  above  cited  undoubtedly  show  that  any  de- 
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flciency  as  to  the  form  of  the  lien  or  the  insufficiency  of 
the  averments  therein  contained  must  be  taken  advan- 
tage of  either  by  a  demurrer  or  a  motion  to  strike  oflf. 
Where  a  defendant  goes  to  trial  without  objection  to  the 
form  of  the  lien,  it  is  too  late  to  enter  the  objection  at 
the  trial.  The  point  raised  by  the  defendant  is  not,  how- 
ever, as  to  the  regularity  of  the  lien.  The  lien  as  filed 
contained  every  essential  statement  required  by  the  act. 
A  motion  to  strike  oflf  or  a  demurrer  would  have  availed 
the  defendant  nothing  as  there  was  no  defect  apparent 
on  the  record.  He  could  not  demur  to  something  that 
was  not  on  the  record  or  to  the  absence  of  something 
which  was  not  required  by  the  act  to  be  set  forth  on  the 
record.  It  is  only  as  to  those  facts  which  are  averred 
and  are  not  traversed  by  the  defendant  that  the  latter  is 
bound.  The  case  before  us  is  distinguishable  from  that 
of  AUentown  v.  Ackerman,  37  Pa.  Superior  Ct.  363,  and 
the  other  cases  referred  to  by  the  court  in  this  one  par- 
ticular, namely,  in  all  of  these  cases  there  was  a  defect 
in  the  lien  as  filed  and  such  a  defect  as  to  which  a  de- 
murrer could  have  been  filed.  The  defendant  in  his 
affidavit  of  defense  made  no  reference  to  a  lack  of  notice 
neither  do  we  think  he  was  required  so  to  do.  No  aver- 
ment in  this  regard  was  made  or  was  required  to  be 
made  by  the  plain  tiflF,  neither  was  the  defendant  confined 
to  the  defense  set  forth  in  his  affidavit.  In  the  absence 
of  a  rule  of  court,  the  affidavit  of  defense  when  it  has  pre- 
vented a  summary  judgment,  has  performed  its  whole 
office  and  is  not  before  the  court  on  the  trial  unless  it  is 
put  in  evidence,  as  an  admission  against  the  party  mak- 
ing it:  Flegal  v.  Hoover,  156  Pa.  276.  The  Act  of  1901 
does  not  change  this  rule,  except  as  above  noted,  when 
facts  are  averred  in  the  lien  and  not  denied  in  the  affi- 
davit of  defense.  As  to  matters  not  alleged  in  the  lien, 
the  defendant  is  not  limited  to  the  defense  set  forth  in 
his  affidavit.  The  giving  of  the  notice  by  the  use-plaintiflf 
to  the  owner  of  the  property,  although  not  required  to 
be  set  forth  in  the  lien,  is  an  essential  prerequisite  to  the 
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filing  of  the  lien.  The  defendant  offered  to  prove  failure 
of  notice.  Haying  assumed  this  burden  and  the  court 
having  declined  to  allow  the  proof,  it  would  hardly  be 
fair  to  the  appellee,  for  us  to  assume  that  no  notice  had 
been  given,  but  the  case  should  be  sent  back  in  order  that 
the  presence  or  absence  of  notice  may  be  ascertained  by 
proof  proper. 

The  third  and  fourth  assignments  of  error  relate  to 
the  court  refusing  defendant's  offer  to  show  the  negli- 
gent construction  of  the  pavement  which  was  the  basis 
of  the  city^s  lien.  The  defendant  offered  to  prove  that 
the  improvement  made  by  the  use-plaintiff  was  negligent- 
ly made  and  not  completed  and  that  by  such  failure  to 
construct  the  pavement,  the  defendant  suffered  dam- 
ages. Philadelphia  v.  Bilyeu,  47  Pa.  Superior  Ct.  148, 
seems  to  rule  this  point.  It  was  there  held,  following 
Pepper  v.  Philadelphia,  to  use,  114  Pa.  96,  that  owners 
of  land  are  entitled  to  have  the  contracts  for  municipal 
improvements  which  are  paid  for  by  assessments  on  their 
lands  substantially  performed.  The  specific  injury,  how- 
ever, must  relate  to  the  portion  charged  against  their  re- 
spective properties.  We  think  the  defendant  should  have 
been  allowed  to  prove  that  the  work  for  which  he  was 
charged  was  not  properly  done. 

The  next  and  last  question  raised  is  as  to  set-off.  The 
use-plaintiff  owed  defendant  certain  moneys  for  stone 
purchased  of  him.  He  was  willing  at  the  trial  that  the 
amount  found  to  be  due  should  be  deducted  from  the 
claim,  but  the  court,  although  the  claim  of  set-off  was 
not  objected  to,  refused  to  admit  it.  The  municipal 
claim  being  in  rem  and  the  counterclaim  being  personal, 
it  might  be  argued  that  under  the  defalcation  acts,  the 
one  could  not  be  set  off  against  the  other,  but  the  rule 
has  been  relaxed.  As  was  said  in  Hilbert  v.  Lang,  165 
Pa.  439,  "In  general,  in  order  to  support  a  set-off  there 
must  be  cross  demalids  between  the  same  parties  and  in 
the  same  rights,  such  as  would  sustain  mutual  actions 
against  each  other,  yet  wherever  there  is  the  practica- 
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bility  of  avoiding  circuit  of  action  and  needless  costs, 
with  safety  and  convenience  to  all  parties,  or  where  there 
is  a  special  equity  to  be  subserved  and  no  superior  equity 
of  third  parties  will  be  injured,  a  set-oflf  will  be  allowed 
upon  equitable  principles,  though  the  case  does  not  come 
within  the  language  of  the  statute.''  Set-oflfs  have  been 
allowed  in  proceedings  on  mortgage  and  on  mechanics' 
liens,  but  no  certificate  can  be  entered  in  defendant's 
favor  in  such  cases:  Land  T.  &  T.  Co.  v.  Fulmer,  24  Pa. 
Superior  Ct.  256 ;  Bayne  v.  Gaylord,  3  Watts  301 ;  Pitts- 
burgh v.  McKnight,  91  Pa.  202. 

The  assignments  of  error  are  sustained,  the  judgment 
is  reversed  and  a  venire  facias  de  novo  awarded. 


Croll,  Appellant,  v.  Croll. 

Divorce — Desertion — Absence  of  wife  from  hushand's  home. 
Where  in  pursuance  of  an  arrangement  between  a  husband  and 
wife  prior  to  marriage,  the  wife  at  times  absents  herself  from  her 
husband's  home  in  order  to  care  for  an  invalid  mother,  the  hus- 
band will  not  be  permitted  to  regard  his  wife's  absence  as  de- 
sertion and  ground  for  divorce,  unless  he  gives  her  due  notice  that 
her  absence  from  his  home  will  be  treated  by  him  as  desertion,  and 
that  the  arrangement  which  allowed  her  to  be  at  her  mother's  home 
will  no  longer  be  regarded.  A  mere  refusal  by  her  of  a  request  to 
return  home  is  not  sufficient  under  the  circumstances,  unless  the 
husband  notifies  her  that  such  refusal  would  be  considered  by  him 
an  act  of  desertion. 

Argued  March  9, 1915.  Appeal,  No.  7,  March  T.,  1915, 
by  plaintiff,  from  decree  of  C.  P.  York  Co.,  Oct.  T.,  1911, 
No.  26,  dismissing  libel  in  divorce  in  case  of  Horace 
Croll  V.  Libbie  E.  Croll.  Before  Riob,  P.  J.,  Orlady, 
Head,  Henderson,  Eephabt  and  Tbexlbb,  JJ.  Af- 
firmed. 

Libel  for  divorce. 


Digitized  by 


Google 


416  CROLL,  Appellant,  v.  CROLL. 

Assignment  of  Error— (Jpinion  of  the  Court    [60  Pa.  Superior  Ot 

The  case  was  referred  to  R.  C.  Cochran,  Esq.,  as 
master,  who  filed  a  report  adverse  to  the  libellant. 

Exceptions  to  the  master's  report  were  dismissed  by 
GiLLAN,  P.  J.,  specially  presiding.  The  facts  of  the  case 
are  stated  in  the  opinion  of  the  Superior  Court 

Error  assigned  was  in  dismissing  the  libel. 

Henry  C.  Niles,  with  him  Joseph  R.  Strawbridge,  for 
appellant. — It  is  desertion,  entitling  the  husband  to  di- 
vorce, if  wife  refuses  to  live  with  him  in  a  suitable  home 
provided  by  him:  Beck  v.  Beck,  163  Pa.  649;  Monahan 
V.  Auman,  39  Pa.  Superior  Ct.  150 ;  Bander's  App*,  115 
Pa.  480;  Van  Dyke  v.  Van  Dyke,  135  Pa.  459;  Hubbard 
V.  Hubbard,  8  Pa.  C.  C.  R.  189. 

W.  F.  Bay  Stewart,  of  Stewart  &  Oerher,  with  him  L. 
Edward  Hermann,  for  appellee. — The  respondent  was 
entitled  to  her  full  locus  penitentia  of  two  years :  Boyd's 
App.,  38  Pa.  241. 

Opinion  by  Henderson,  J.,  July  21, 1915: 
The  appellant's  libel  was  filed  January  10, 1911.  The 
complaint  set  forth  therein  was  that  the  respondent  had 
from  June  15,  1910,  wilfully  and  maliciously  deserted 
and  absented  herself  from  the  habitation  of  the  libellant 
without  just  or  reasonable  cause.  The  burden  was  on  the 
appellant,  therefore,  to  establish  the  fact  that  such  de- 
sertion had  continued  for  a  period  of  six  months  before 
the  libel  was  filed.  The  trial  judge  reached  the  conclu- 
sion that  the  evidence  did  not  support  the  appellant's 
averment  that  the  respondent  was  guilty  of  desertion  at 
the  time  stated  in  the  libel  nor  at  any  time  prior  to  six 
months  before  the  libel  was  presented.  A  careful  ex- 
amination of  the  evidence  brings  us  to  the  same  conclu- 
sion. There  can  be  no  doubt  that  there  was  an  under- 
standing between  the  parties  before  their  marriage  that 
Mrs.  CroU  was  to  spend  part  of  the  time  after  her  mar- 
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riage  with  her  mother  who  lived  in  Jersey  €ity.  The  ad- 
missions of  the  complainant  and  the  other  evidence  bear- 
ing on  that  subject  make  it  clear  that  such  was  the  under^ 
standing  of  the  parties.  It  was  also  understood  that  the 
respondent  was  to  accompany  her  mother  on  a  trip  to  the 
west  which  she  then  had  in  contemplation  for  the  im- 
provement of  her  health.  The  complainant  knew  that 
Mrs.  Croll's  mother  was  much  dependent  on  her  for  as- 
sistance because  of  physical  infirmity^  and  a  part  of  the 
evidence  tends  to  show  that  the  complainant  while  recog- 
nizing that  fact  hoped  to  induce  his  wife  to  abandon  the 
plan  of  remaining  with  her  mother  and  to  take  up  her 
continuous  residence  with  him  at  York.  The  marriage 
occurred  October  21, 1908,  and  in  December  of  the  same 
year  the  respondent  and  her  mother,  Mrs.  Edlestein, 
went  to  Mt  Clemens,  Michigan,  and  from  there  to  Cali- 
fornia. They  returned  early  in  March  the  following 
year  and  Mrs.  Croll  notified  her  husband  of  the  time  of 
their  arrival  at  Harrisburg  and  requested  him  to  join 
them  and  go  with  them  to  Jersey  City.  He  neither  went 
to  Jersey  City  nor  met  his  wife  at  the  train  nor  did  he 
see  her  untU  September  22d,  when  they  met  by  appoint- 
ment in  Philadelphia.  Later  in  the  same  year  they  vis- 
ited in  New  York  together  and  remained  for  a  short  time 
iat  the  home  of  Mrs.  Edlestein.  In  December  of  that 
year  the  respondent  again  accompanied  her  mother  to 
Mt.  Clemens  by  direction  of  the  mother's  physician. 
After  their  return  in  the  spring  of  1910  the  respondent 
went  to.  York  on  March  30th,  and  remained  a  day  dur- 
ing which  their  affairs  were  discussed  and  plans  con- 
sidered. On  April  4th  the  libellant  went  to  the  respour 
dent's  home  and  remained  with  her  until  the  8th.  On 
the  15th  the  respondent  went  to  York,  had  the  house  pre- 
pared for  occupancy  and  procured  some  implements  for 
use  in  the  kitchen.  She  remained  there  a  week  and  on 
April  30th  the  libellant  went  to  Jersey  City  and  stayed 
until  May  7th  at  which  time  Mrs.  Croll  and  her  mother, 
a  cook,  a  chauffeur  and  some  friends  went  to  the  iibelt 
Vol.  lx— 27 
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lant's  home  in  York  and  remained  until  May  21st  when 
they  all  returned  to  Jersey  City.  After  remaining  there 
two  or  three  days  the  complainant  and  his  wife  went  to 
Allenhurst  and  remained  until  May  27th  at  whieh  time 
the  libellant  went  to  York  while  the  respcmdent  remained 
at  Allenhurst  to  prepare  the  house  which  her  mother  had 
there  for  the  latter's  use.  On  June  3d  she  was  back  at 
York  with  her  husband  where  she  stayed  until  the  11th 
and  then  she  and  the  complainant  returned  to  Jersey 
City  where  he  remained  with  her  at  her  mother's  h<mie 
until  June  15th.  She  accompanied  him  to  the  station 
that  day  and  was  in  tears  because  of  his  leaving.  He 
wanted  his  wife  to  go  to  York  with  him;  she  insisted 
that  she  could  not  leave  her  mother  at  that  time.  They 
met  again  on  July  4th  when  the  complainant^  his 
brother,  his  nephew  and  a  friend  were  <m  their  way  to 
New  England  on  an  automobile  trip.  At  this  time  Mrs. 
CroU  ccMuplained  that  he  had  not  accepted  her  invita- 
tion to  spend  July  4th  with  her  and  had  preferred  to 
take  this  trip  with  his  brother.  Her  husband  replied 
that  he  would  have  invited  her  if  she  had  come  to  York. 
On  the  10th  of  the  same  month  as  the  complainant  was 
returning  from  the  New  England  trip  he  passed  his 
wife  riding  in  her  mother's  automobile.  Letters  passed 
between  the  parties  until  the  latter  part  of  October, 
1910,  and  the  respondent  continued  to  write  until  some 
time  in  July,  1912,  but  there  was  no  personal  com- 
munication between  them  after  July  4,  1910,  until  the 
time  of  the  taking  of  the  testimony  in  this  case.  The  com- 
plainant sent  back  to  the  respondent  her  trunk  and  per- 
sonal effects  of  different  kinds  which  she  had  left  at 
his  house.  This  was  done  he  states  on  the  advice  of 
counsel.  The  respondent  sent  affectionate  letters  to  him 
at  different  times  to  which  he  made  no  response.  She 
was  not  informed  by  the  appellant  that  her  refusal  to 
accompany  him  home  on  June  15th  would  be  considered 
by  him  an  act  of  desertion.  Separation  is  not  willful 
and  malicious  desertion.    Desertion  is  an  actual  aban- 
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donment  of  matrimonial  cohabitation  with  an  intent  to 
desert,  willfully  and  maliciously  persisted  in,  without 
cause,  for  two  yeans.  This  intent  may  be  manifested 
when  without  cause  or  conseilt  either  party  withdraws 
from  the  residence  of  the  other,  but  it  must  be  made 
clearly  to  appear  that  such  withdrawal  was  willful  and 
without  cause  or  consent :  IngersoU  v.  IngersoU,  49  Pa. 
249;  Middleton  v.  Middleton,  187  Pa.  612.  In  view  of 
the  evidence  bearing  on  the  arrangement  of  the  parties 
made  before  their  marriage  with  reference  to  the  wife's 
plan  to  remain  a  part  of  the  time  with  her  mother  and 
the  conduct  of  the  parties  after  the  marriage  it  would 
only  have  been  fair  on  the  part  of  the  complainant  to 
notify  his  wife  that  her  absence  from  his  home  would 
be  treated  by  him  as  desertion  and  that  the  arrangement 
which  allowed  her  to  be  at  her  mother's  home  would  no 
longer  be  regarded.  Mrs.  Croll  should  not  be  charged 
with  willful  and  malicious  desertion  when  she  was  act- 
ing under  what  she  supposed  to  be  an  agreement  with 
her  husband  and  when  she  was  protesting  that  she  de- 
sired to  be  with  him  and  was  only  restrained  by  the 
physical  helplessness  of  her  mother.  We  regard  it  as  a 
just  conclusion  from  the  evidence  that  a  legal  desertion 
had  not  taken  place  six  months  before  the  libel  was  filed 
and  the  finding  of  the  learned  judge  of  the  court  below 
on  that  subject  meets  our  approval.  It  is  not  necessary 
now  to  consider  what  would  be  the  status  of  the  parties 
if  the  respondent  persisted  in  refusing  to  live  with  the 
appellant  after  she  knew  that  such  absence  would  be 
regarded  as  a  desertion,  for  the  evidence  does  not  put 
the  party  in  such  a  situation  at  the  time  when  the  pe- 
titi(m  for  the  divorce  was  filed.  It  is  apparent  that  due 
consideration  was  given  to  the  evidence  and  arguments 
of  counsel  by  the  trial  judge,  and  we  are  not  convinced 
that  the  facts  and  the  law  call  for  a  different  result. 
The  decree  is  affirmed  at  the  cost  of  the  appellant 
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Adams  Express  Company,  Appellant,  v.  Harris- 
burg. 

Taxation — Joint  stock  companies — Express  eotnpanu — Tax  on 
horses — Common  carriers — Interstate  commerce. 

A  joint  stock  company  existing  under  the  laws  of  the  State  of 
New  York  and  doing  business  as  a  common  carrier  of  merchandise 
in  Pennsylvania  and  other  states,  and  between  states,  is  liable  to 
pay  a  tax  on  horses  over  four  years  of  age,  which  it  owns. 

Argued  March  9, 1915.  Appeal,  No.  4,  March  T.,  1915, 
by  plaintiff,  from  decree  of  C.  P.  Dauphin  Co.,  No.  498, 
Equity  Docket,  dismissing  bill  in  equity  in  suit  of 
Adams  Express  Company  v.  City  of  Harrisburg  and 
Owen  M.  Copelin:  Before  Ricb,  P.  J.,  Orlady,  Head, 
Hbndbrson,  Eephart  and  Trbxlbr,  JJ.   Affirmed. 

Bill  in  equity  for  an  injunction. 

Demurrer  to  bill. 

Bill  averred  that  plaintiff  is  a  joint  stock  association 
formed  under  the  laws  of  the  State  of  New  York  for  the 
purpose  of  carrying  on  the  business  of  express  forward- 
ing from,  between  and  to  any  places  of  all  manner  of 
parcels,  goods,  &c.,  and  that  it  is  registered  in  the  office 
of  the  auditor  general  in  the  State  of  Pennsylvania  and 
authorized  to  do  business  within  the  State  and  within 
the  territorial  limits  of  the  City  of  Harrisburg,  a  city  of 
the  third  class;  that  plaintiff  was  the  owner  of  eleven 
horses  used  in  the  City  of  Harrisburg  for  hauling  its 
express  wagons  in  the  delivery  of  goods  received  by 
plaintiff  as  an  express  company  and  common  carrier  en- 
gaged in  the  forwarding  of  goods  in  both  intra  and  inter- 
state trade,  and  in  the  collection  of  goods  to  be  so  for- 
warded; that  said  plaintiff  as  a  joint  stock  association 
made  regular  reports  to  the  auditor  general  of  the  State 
of  Pennsylvania,  and  annually  pays  to  the  State  a  capital 
stock  tax,  which  is  a  tax  upon  all  the  property,  including 
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said  horses,  of  plaintiff  in  the  State  of  Pennsylvania; 
that  in  additionally  plaintiff  pays  to  the  said  State  a  tax 
upon  the  gross  receipts  of  its  business  as  an  express 
company;  that  the  horses  aforesaid  are  indispensably 
necessary  for  the  conduct  of  the  business  of  plaintiff, 
and  without  them  plaintiff  would  have  been  unable  to 
perform  the  full  requirements  of  its  duties  and  responsi- 
bilities; that  in  the  year  1910  the  City  of  Harrisburg 
enacted  an  ordinance  laying  a  tax  of  nine  mills  on  tax- 
able property  in  the  City  of  Harrisburg,  and  that  said 
tax  was  levied  upon  the  eleven  horses  aforesaid  and  the 
assessment  thereon  was  delivered  to  the  collects  of  city; 
taxes,  which  collector  of  city  taxes  was  about  to  levy  on 
and  sell  said  horses  and  other  personal  property  belong- 
ing to  plaintiff  for  the  puri>ose  of  collecting  the  said  tax 
that  amounted  to  f4.95.  The  bill  prayed  that  the  de- 
fendants be  enjoined  from  the  collection  of  said  sum  of 
(4.95,  or  any  part  thereof,  and  from  levying  upon  or 
selling  the  horses  or  other  property  of  plaintiff.  The 
defendants  demurred  that  plaintiff  upon  the  face  of  the 
bill  was  not  entitled  to  the  relief  claimed ;  that  no  cause 
was  shown  by  the  bill  entitling  plaintiff  to  the  relief 
prayed  and  that  plaintiff  is  not  such  an  organization  as 
will  entitle  it  to  exemption  from  local  taxation. 

The  court  sustained  the  demurrer  and  dismissed  the 
bill. 

Error  Msigned  was  decree  dismissing  the  bill. 

John  Lewis  Evans,  with  him  Charles  H.  Bergner  and 
Thomas  DeWitt  Cuyler,  for  appellant. — So  much  of  the 
property  of  a  joint  stock  association  engaged  in  public 
service  as  is  indispensable  to  the  performance  of  its  pub- 
lic duties  is  not  subject  to  local  taxation  under  the  Penn- 
sylvania Statutes :  People's  Pass.  Ry.  Co.  v.  Taylor,  22 
Pa.  Superior  Ct.  156;  United  States  v.  American  Ex- 
press Co.,  199  Fed.  321;  Schuylkill  River.  Bridge  v. 
Prailey,  13  S.  &  R.  422;  Coatesville  Gas  Co.  v.  Chester 
County,  97  Pa.  476;  Northampton  County  v.  Pass.  By., 
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8  Pa.  C.  C.  R.  442;  Scranton  v.  Scranton  Electric  light 
&.  Power  Co.,  8  Pa.  C.  C.  E.  626. 

Daniel  8.  Seitz,  City  Solicitor,  for  appellees. 

Opinion  by  Henderson,  J.,  July  21, 1915 : 
It  is  conceded  that  horses  over  four  years  of  age  are 
subjects  of  taxation  for  local  purposes  in  this  State.  Th^ 
assessment  of  the  appellant's  horses  was  not  exception- 
al, therefore.  It  is  contended,  however,  that  they  are 
not  subject  to  such  taxation  because  the  plaintiff  is  a 
joint  stock  company  existing  under  the  laws  of  the  State 
of  New  York  and  doing  business  as  a  common  carrier 
of  merchandise  in  Pennsylvania  and  other  states.  We 
are  not  informed  what  are  the  limits  of  its  legal  ca- 
pacities and  liabilities.  If  it  resemble  joint  stock  com- 
panies formed  under  the  laws  of  this  Commonwealth  it 
is  a  partnenAip  association  with  a  limited  liability  of 
shareholders  or  members.  It  is  admitted  in  the  argu- 
ment of  the  learned  counsel  for  the  appellant  that  there 
is  no  authority  in  this  State  which  expressly  supports 
the  position  contended  for.  Numerous  decisions  con- 
struing tax  legislation  have  held  that  the  property  of 
certain  corporations  indispensable  to  the  carrying  on 
of  the  business  for  which  they  were  organised  is  not  sub- 
ject to  taxation  for  local  purposes.  There  being  no  ex- 
press legislation  imposing  a  tax  on  the  chattels  of  such 
corporations  the  courts  have  held  that  the  law  will  not 
by  inference  subject  that  to  taxation  which  is  repre- 
sented by  the  capital  stock  of  the  company  and  taxed 
specially  by  the  legislature.  But  these  decisions  all 
relate  to  public  or  quasi  public  corporations.  A  public 
corporation. was  defined  in  Schuylkill  County  v.  Citi- 
zens' Gas  Co.,  148  Pa.  162,  to  be  a  corporation  which 
cannot  carry  out  the  purposes  of  its  organization  with- 
out chartered  rights  from  the  Commonwealth.  The 
power  to  tax  the  public  works  of  such  corporations  in- 
cluding all  the  property  indispensably  necessary  to  the 
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exeieifle  of  the  corporate  functions  had  been  exercised 
in  a  different  way  by  the  State.  A  private  corporation 
needs  no  franchise  from  the  Commonwealth  to  permit 
it  to  carry  on  its  business.  It  has  no  delegation  of 
sovereignty  and  owes  no  duty  to  the  public  as  a  conse- 
quaice  of  the  grant  of  power  by  the  State.  If  this  be 
true  of  private  corporations  it  must  also  be  the  law  as 
applied  to  the  appellant.  The  argument  in  support  of 
the  appeal  would  give  to  any  partnership  engaged  in  the 
transportation  of  passengers  or  merchandise  the  same 
exemption  which  is  claimed  for  the  plaintiff.  The  right 
to  relief  as  against  the  general  law  creating  a  liability 
for  tax  on  personal  property  must  be  made  clear.  The 
right  to  classify  subjects  of  taxation  was  decided  in 
Gtermania  Life  Ins.  Co.  v.  Com.,  85  Pa.  518,  where  it  was 
held  that  foreign  insurance  companies  might  be  placed 
in  a  class  by  themselves  as  distinct  from  domestic  in- 
surance companies,  and  might  be  taxed  differently  from 
the  latter.  To  the  same  effect  is  Com.  v.  Oermania 
Brewing  Co.,  145  Pa.  83.  The  question  is  a  l^islative 
one  and  except  when  in  violation  of  the  Constitution  the 
act  of  the  legislature  is  conclusive  on  the  court. 

The  bill  sets  forth  that  the  horses  were  used  in  the  col- 
lection and  delivery  of  express  matter  within  the  City  of 
Harrisburg  and  for  no  other  purpose,  and  there  is  no 
clear  averment  that  they  were  used  in  interstate  com- 
merce. It  may  well  be  doubted,  therefore,  whether  the 
question  is  presented  of  an  interference  with  interstate 
commerce  in  the  assessment  of  the  tax  complained  of. 
But  that  property  in  a  state  belonging  to  an  individual 
or  corporatiei^  engaged  in  interstate  commerce  may  be 
taxed  as  is  property  of  like  character  in  the  State  has 
been  expressly  decided  by  the  Supreme  Court  of  the 
United  States:  Horn  Silver  Mining  Co.  v.  New  York, 
143  U.  S.  305;  Ashley  v.  Ryan,  153  U.  S.  436;  Postal 
Tel.  Cable  Co.  v.  Adams,  155  IT..S.  688.  Where  the  tax- 
ation only  incidentally  affects  the  occupation  of  the  com- 
pany as  all  business  whether  of  individuals  or  corpora- 
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tions  is  affected  by  common  burdens  of  government  the 
State  may  subject  the  property  to  taxation.  Manu- 
facturing companies,  partnerships,  joint  stock  com- 
panies of  this  State,  farmers  and  all  other  classes  of 
citizens  owning  horses  are  required  to  pay  tax  thereon ; 
and  we  have  not  been  directed  to  any  statute  or  adjudi- 
cation of  the  courts  of  this  Commonwealth  which  re- 
lieves the  appellant  from  this  common  burden. 

The  judgment  is  affirmed  at  the  cost  of  the  appellant. 

Head  and  Kephart,  JJ.,  dissent. 


Smith  V.  Donahue,  Appellant 

Appeah — Asngnments  of  errai^— Insufficient  assignment. 

An  assignment  of  error  which  merely  avers  that  ^^e  court  erred 
in  entering  a  decree  for  complainant^"  without  setting  forth  the  de- 
cree, violates  Rule  XIV. 

Deed— Description — Boundaries — Mistake  as  to  quantity  of 
land. 

Where  a  purchaser  of  land  who  has  had  an  opportunity  to  see 
the  visible  boundaries  on  the  ground,  and  to  measure  the  property, 
accepts  a  deed  and  takes  possession,  he  cannot  thereafter  refuse  to 
pay  the  full  amount  of  the  purchase-monoy  because  the  quantity 
of  the  land  was  less  than  that  he  had  bargained  for. 

Argued  April  12,  1915.  Appeal,  No.  26,  April  T., 
1915,  by  defendant,  from  decree  of  C.  P.  Crawford  Co., 
Sept.  T.,  1913,  No.  1,  on  bill  in  equity  in  case  of  Wallace 
E.  Smith  Y.  Seth  Donahue.  Before  BiCB,  P.  J.,  Oready, 
Head,  Henderson,  Eephart  and  Tbbxleb,  JJ.  Af- 
firmed. 

Bill  in  equity  for  specific  performance  of  a  contract  to 
purchase  land,  and  to  enforce  payment  of  purchase- 
money.    Before  Pbatheb,  P.  J. 

The  complainant  in  his  bill  averred  that  he  entered 
into  negotiations  with  respondent  for  the  sale  of  a  house 
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and  lot  in  Venango  Borongh  for  12,500.00  whereof  fl,- 
000.00  was  to  be  cash  and  |1,500.00  secured  by  bond  and 
mortgage;  that  said  negotiations  were  to  be  closed  Nov. 
1, 1912;  that  respondent  was  permitted  to  move  into  the 
house  before  said  date;  that  on  said  date  the  parties  met 
at  the  office  of  a  justice  of  the  peace,  where  the  vendor 
agreed  to  prepare  a  deed  and  the  vendee  agreed  to  exe- 
cute a  bond  and  mortgage  according  to  terms  stated; 
that  1150.00  had  been  paid  by  the  vendee  and  |850.00 
were  to  be  paid  in  a  few  days ;  that  the  scrivener  was  to 
hold  the  deed  and  mortgage  until  payment  of  said 
9850.00;  that  the  papers  were  executed  by  the  parties; 
that  the  respondent  neglected  to  pay  the  |850.00  and  ob- 
tained possession  of  the  deed  by  false  representations. 
That  respondent  was  in  possession  of  the  property  and 
refused  both  to  surrender  the  possession  or  to  pay  bal- 
ance of  the  purchase-money ;  that  complainant  was  like- 
ly to  suffer  damage  and  loss  in  case  respondent  sold  or 
encumbered  the  property,  and  prayed  for  an  injunction 
and  for  specific  performance  of  the  contract. 

The  answer  denied  averments  of  fraud,  admitted  the 
negotiations  for  the  purchase ;  averred  that  complainant 
represented  the  lot  to  contain  three-fourths  of  an  acre 
when  in  fact  there  was  only  one-half  an  acre;  that  upon 
discovery  of  said  misrepresentation  respondent  rescinded 
the  agreement  and  declined  to  perform  until  complain- 
ant should  furnish  the  quantity  of  land  respondent  had 
contracted  to  purchase. 

The  court  found  as  a  fact  that  the  defendant  visited 
the  premises,  saw  the  visible  boundaries,  and  had  full 
opportunity  to  measure  the  land. 

The  court  entered  a  decree  in  accordance  with  the 
prayer  of  the  bill. 

Error  assigned  was  in  entering  a  decree  for  complain- 
ant, but  not  quoting  the  decree. 

V  Otto  Kohler,  for  appellant. 
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Frank  J.  Thomas,  with  him  Manley  O.  Brown,  for  ap- 
pellee. 

OnNiON  BY  TRBXLsai,  J.,  July  21^  1916 : 

Bule  XIV  of  our  court  provides^  **each  errcMr  relied 
on  must  be  specified  particularly  and  by  itself.''  The 
assignment  must  be  self-sustaining  and  not  require  a 
reference  to  other  parts  of  the  record:  Ckmi.  t.  Mackey, 
34  Pa.  Superior  Ct.  1.  The  decree  should  be  set  out 
in  the  assignment:  McConahy  t.  W.  Alle^eny  B.  B. 
Co.y  31  Pa.  Superior  Ct.  215;  Monongahela  Nat.  Q[%m 
Co.  Y.  Ellwood  Nat.  Oas  &  Oil  Co.,  43  Pa.  Superior  Ct. 
619.  The  assignment  of  error  to  the  final  decree  entered 
by  the  lower  court  is  not  in  compliance  with  the.  above 
rule.  We  quote  it,  ^^the  court  erred  in  entering  a  de- 
cree for  complainant  An  enforcem^it  of  the  rule 
would  put  an  end  to  defendant's  appeal. 

We  think,  however,  on  the  merits  the  judgment  of  the 
lower  court  should  be  sustained.  The  plaintiff  pre- 
sented his  bill  in  equity  for  specific  performance  of  a 
contract  for  the  sale  of  real  estate  and  prayed  that  the 
defendant  be  directed  to  pay  the  sum  of  money  due 
under  the  agreement.  Defendant  alleged  that  there 
was  a  mistake  in  the  quantity  of  the  land;  that  he  had 
bargained  for  three-fourths  of  an  acre  and  obtained  but 
one-half  of  an  acre.  The  lower  court  properly  hdd  that 
as  the  purchaser  had  seeii  the  visible  boundaries  on  the 
ground  and  had  the  opportunity  of  measuring  the  prop- 
erty, he  was  entitled  to  only  the  lands  inclosed  in  the 
boundaries  described  in  the  deed.  As  far  back  as  Smith 
V.  Evans,  6  Binney  101,  it  was  held  that  the  purchaser 
by  accepting  the  deed,  and  giving  a  mortgage  closed 
the  transaction  as  far  as  the  quantity  was  concerned. 
This  was  followed  in  Large  v.  Penn,  6  S.  &  B.  486,  where 
it  was  held  that  when  a  deed  contained  a  description 
(1)  by  natural  boundaries,  (2)  by  reference  to  a  fwrner 
partition  and  (3)  by  quantity,  the  quantity  was  the 
least  certain  and  must  yield.    Description  of  land  by 
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quantity  does  not  amount  to  a  covenant  that  the  land 
shall  equal  the  quantity  mentioned  in  the  deed.  It  is 
to  the  boundaries  the  grantee  must  look,  he  has  a  right 
to  all  the  land  within  them.  That  case  has  been  fol- 
lowed by  a  number  of  others  in  which  the  same  prin- 
ciple is  repeated.  Amcmg  our  own  cases  are,  Landreth 
V.  Howell,  24  Pa.  Superior  Ct.  210;  Phillips  v.  Crist, 
33  Pa.  Superior  Gt.  445-450.  We  may  add  the  defend- 
ant entered  into  possession,  took  the  deed  and  made  no 
effort  to  rescind  the  contract  or  surr^ider  the  title.  In 
every  aspect  of  the  case,  he  is  bound  to  pay  the  purchase- 
price  agreed  upon  and  can  make  no  deduction  therefrom, 
by  reason  of  deficiency  of  thte  quantity  of  the  land.  The 
assignments  of  error  directed  to  alleged  error  in  the  find- 
ings of  factiB^  by  the  court  below  are  without  merit. 
There  is  sufficient  testimony  to  sustain  the  conclusions 
of  the  trial  judge. 

All  the  assignments  are  overruled,  the  decree  of  the 
lower  court  is  sustained.    Appellant  for  costs. 


Walters  v.  Proper,  Appellant. 

Contract — Suits  on  separate  contracts — Form  of  judgment. 
In  an  action  of  assumpsit  on  a  quantum  meruit  to  recover  for 
services  in  sorting  liunber,  the  plaintiff  will  not  be  barred  from  re- 
ooTciy  by  reason  of  a  former  judgment  which  he  had  recovered 
against  the  defendant  for  hauling  and  piling  the  same  lumber,  if 
it  appears  that  the  contract  for  hauling  and  piling  was  the  first  one 
made,  and  was  for  a  stipulated  sum,  while  the  contract  for  sorting 
was  made  subsequentlyy  and  for  a  consideration  to  be  afterwards 
agreed  upon. 

Argued  April  13, 1916.  Appeal,  No.  2,  April  T.,  1916, 
by  defendants,  from  judgment  of  C.  P.  Forest  Co.,  May 
T.,  1913,  No.  10,  on  verdict  for  plaintiff  in  case  of  Elmer 
Walters  v.  J.  F.  Proper,  et  al.,  trading  as  Dunn,  Landers 
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&  Go.  Before  Rice,  P.  J.,  Obladt,  Hsad,  Hbndbbson^ 
Kephabt  and  Tebxlbb^  JJ.    Affirmed.     ^ 

Assumpeit  on  a  quantum  meruit  for  services  in  sort 
ing  lumber.    Before  Pobtbb^  P.  J.^  specially  presiding. 

At  the  trial  it  appeared  that  in  Cktober,  1909,  plaintiff 
entered  into  a  contract  with  the  defendants  to  haul  ai^d 
pile  lumber  for  them  for  a  compensation  of  one  dollar 
per  thousand  feet.  Subsequently  he  entered  into  an- 
other agreement  with  the  defendants  to  sort  the  lumber 
which  he  was  hauling  and  piling.  The  plaintiff  recov- 
ered judgment  for  the  amount  due  for  hauling  and  pil- 
ing, and  subsequently  brought  the  present  suit  for  the 
sorting.  The  plaintiff  testified  that  while  he  was  em- 
ployed in  hauling  and  piling  the  lumber  J.  J.  Landers^ 
one  of  the  defendants,  ^^asked  me  how  it  would  be  if  I 
would  sort  that.  He  said  he  didn't  want  it  piled  along 
all  together,  all  lengths,  and  I  asked  him  what  he  would 
give  me.  He  asked  me  what  it  was  worth  and  I  told 
him  I  didn't  know.  He  asked  me  if  I  wouldn't  do  it.  I 
said  ^yes'  and  he  said  he  would  pay  me  what  was  right." 

J.  J.  Landers  testified  that  "Mr.  Walters  was  teamster 
from  the  mill ;  the  mill  is  about  half  a  mile  from  the  rail- 
road. He  was  hauling  the  lumber  to  the  railroad  by 
contract,  and  that  contract  was  that  he  was  to  haul  the 
lumber  and  pile  it  as  I  should  direct  at  the  railroad. 
And  at  one  time  I  was  going  through  the  yard  and  he 
spoke  to  me  about  sorting  the  lumber,  that  it  was  quite 
a  task  to  pile  it  as  I  wanted  it  done,  each  time,  piled  by 
itself,  and  thought  he  ought  to  have  a  little  extra  money 
for  doing  the  sorting;  and  I  told  him  that  was  the  only 
way  that  we  could  have  it  piled  there,  and  that  if  he 
would  sort  it,  keep  each  sort  by  itself,  we  would  allow 
him  whatever  it  was  worth  extra  for  doing  the  sorting." 

The  court  refused  binding  instructions  for  defendant. 

Verdict  and  judgment  for  plaintiff  for  |237.42.  De- 
fendant appealed. 
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Error  assigned  was  in  refusiiig  binding  instructions 
for  defendant. 

A.  C.  Broum,  with  him  D.  /.  Ball,  for  appellant — The 
learned  court  below  fell  into  error  in  holding  that  there 
were  two  separate  and  distinct  contracts  one  for  hauling 
and  piling  and  the  other  for  sorting:  Logan  y.  Caffrey^ 
30  Pa.  196;  Buck  v.  Wilson,  et  al.,  113  Pa.  423;  Hill  y. 
Joy,  149  Pa.  243;  Baisig  y.  Graf,  17  Pa.  Superior  Ct. 
509;  Bockwell  y.  Langley,  19  Pa.  502;  Sykes  y.  Gerber, 
98  Pa.  179;  Schriyer  y.  Eckenrode,  87  Pa.  213. 

T.  F.  Ritchey,  for  appellee. — Contracts  frequently, 
when  relating  to  the  same  subject  matter,  are  seyerable, 
and  a  separate  suit  can  be  maintained  for  a  breach  of 
each  item,  and  a  recoyery  in  one  is  no  bar  to  a  recoyery 
on  the  other:  Wolf  y.  Welton,  30  Pa.  202;  Crawford  & 
Moyes  v.  B.  F.  McKinney,  165  Pa.  605. 

Opinion  by  Hendbrson,  J.,  July  21, 1915 : 
The  plaintiff  entered  into  a  parol  agreement  with  the 
defendants  to  haul  lumber  of  the  latter  from  their  mill  to 
the  railroad  station  and  pile  it  for  the  compensation  of 
f  1.00  per  thousand  feet.  After  he  had  been  hauling  for 
some  time  and  had  deliyered  ^^considerable  lumber''  at 
the  railroad  another  contract  was  entered  into  between 
him  and  one  of  the  defendants  by  which  he  agreed  to  sort 
the  lumber,  it  being  of  yarious  lengths  and  of  different 
kinds.  No  price  was  named  for  this  work,  Mr.  Landers 
agreeing  to  pay  the  plaintiff  whateyer  it  was  worth. 
After  the  deliyery  of  about  490,000  feet  of  the  lumber  a 
dispute  arose  between  the  parties,  and  the  plaintiff 
brought  an  action  on  the  contract  for  hauling  the  lumber 
to  recoyer  the  balance  alleged  to  be  due  him.  At  the 
trial  a  yerdict  was  giyen  for  the  plaintiff.  Afterwards 
this  action  was  brought  to  recoyer  compensation  for 
sorting  the  lumber.  There  was  no  dispute  that  the  sort- 
ing was  done  or  in  regard  to  the  quantity  of  lumber  nor 
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was  the  plaintiff's  evidence  as  to  the  valne  of  his  services 
contradicted.  The  sole  defense  was  that  the  judgment 
in  the  action  for  the  price  of  the  hauling  was  a  bar  to  the 
action  for  sorting.  That  there  was  neither  identity  nor 
entirety  of  contract  in  the  transactions  between  the  par- 
ties appears  in  the  evidence  presented  in  the  trial  of  the 
second  case.  The  first  agreement  was  for  hauling  and 
piling  for  a  stipulated  price  and  that  contract  was  part- 
ly performed  before  the  second  was  made.  It  covered 
tiie  use  of  the  plaintiff's  team  and  the  manual  labor  in- 
volved in  loading,  unloading  and  piling.  The  second 
agreement  related  to  the  same  lumber  but  involved  a 
different  service  for  which  no  price  was  fixed.  The  first 
action  as  shown  by  the  statement  of  claim  offered  in  the 
trial  of  this  case  did  not  include  the  claim  for  sorting 
the  lumber.  The  plaintiff  only  declared  for  and  sought 
to  recover  the  amount  agreed  on  for  hauling  and  piling. 
Unless  the  former  judgment  was  on  the  same  contract 
and  that  an  entire  and  indivisible  one,  such  judgment 
would  not  be  a  bar  against  the  second  action.  The  rule 
on  this  subject  was  thus  stated  in  Miller  v.  Manice,  6 
Hill  122,  ''If  the  same  question  was  submitted  to  the 
jury  in  the  first  action  and  the  evidence  in  the  last  suit 
if  it  had  been  given  in  the  first  action  would  have  been 
equally  available  as  in  the  last  to  entitle  the  plaintiff  to 
recover  under  the  statement  of  the  pleadings  in  both, 
then  the  verdict  and  judgment  in  the  first  action  pro* 
vided  the  defense  is  brought  before  the  court  in  proper 
form  is  an  absolute  bar  to  any  recovery  therein" ;  and 
in  Kilheffer  v.  Herr,  17  S.  &  R.  318,  "a  verdict  for  the 
same  cause  of  action  between  the  same  parties  is  conclu- 
sive for  when  a  court  of  competent  jurisdiction  has  ad- 
judicated directly  upon  a  particular  matter  the  same 
point  is  not  open  to  inquiry  in  a  subsequent  suit  for  the 
same  cause  and  between  the  same  parties."  In  Sykes  v. 
Cterber,  98  Pa.  179,  the  court  said  ''the  general  rule  is 
that  it  is  against  the  policy  of  the  law  to  permit  a  plain- 
tiff to  prosecute  in  a  second  action  for  what  was  included 
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in  and  might  have  been  recoyered  in  the  first  because  it 
would  harass  the  defendant  and  expose  him  to  double 
costs.  This  is  so  far  modified  that  when  claims  are  dis- 
tinct though  all  mi^t  have  been  recovered  in  the  first 
action  it  would  not  bar  a  second  for  one  which  was  not 
demanded  or  proved  in  the  first"  The  testimony  sup- 
porting the  plaintifTs  claim  on  a  quantum  meruit  for 
sorting  the  lumber  would  not  have  been  admissible  un- 
der the  declaration  in  the  first  case  and  as  his  claim  for 
that  work  arises  under  a  separate  contract  for  a  con- 
sideration to  be  afterwards  agreed  on  the  causes  of  ac- 
tion in  the  two  cases  were  not  identical  and  entire.  The 
learned  trial  judge  was  fully  warranted  therefore  in  re- 
fufliug  to  give  binding  instructions  for  the  defendant 
Judgment  affirmed. 


Siglar  V.  Ivaneho,  Appellant. 

Beneficial  aesociaiione — Death  henefiU — Beneficuury—Confliei 
between  eieter  and  niece — Evidence — Burden  of  proof — Caee  for 
jury. 

On  a  feigned  issue  between  a  niece  and  sister  of  a  decedent,  to 
determine  the  ownership  of  death  benefits  accroing  from  the  de- 
fendant's m^nbership  in  a  beneficial  association  where  there  is  a 
conflict  as  to  which  one  was  the  beneficiary  not  only  as  between 
the  two  books  of  the  association  offered  in  evidence,  bat  also  as 
between  witnesses  as  to  the  declarations  of  the  decedent  upon  the 
subject,  and  it  appears  that  the  niece  was  originally  named  bene- 
ficiary, the  burden  is  upon  the  sister  to  show  a  change  of  beneficiary 
in  her  favor.  On  the  conflicting  testimony  the  case  is  for  the  jury. 
In  such  a  case  the  court  may  admit  in  evidence  an  affidavit  sworn 
to  by  the  sister  in  answer  to  the  claim  of  the  niece  against  the 
society,  in  which  the  sister  admitted  that  the  original  beneficiary 
was  the  niece.  There  is  also  no  error  in  admitting  in  evidence  the 
local  lodge  book  showing  the  name  of  the  niece  as  beneficiary. 

Appeals — Aeeignmenis  of  error— Evidence — Anewere  to  points. 

An  assignment  of  error  to  the  refusal  to  admit  a  paper  in  evi- 
dence win  not  be  considered,  where  the  paper  in  question  is  not 
printed  in  the  paper-book. 
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An  assignment  of  error  to  the  refusal  of  a  point  will  not  be  eon- 
sidered  where  the  answer  of  the  court  is  not  printed  in  fulL 

Argued  April  13,  1915.  Appeal,  No.  76,  April  T., 
1915,  by  defendant,  from  judgment  of  C.  P.  Allegheny 
Co.,  First  Term,  1911,  No.  4,  on  verdict  for  plaintifiF  in 
case  of  Anna  Barlok  Siglar  v.  Anna  Barlok  Ivancho. 
Before  Bige,  P.  J.,  Orlady,  Hbad,  Henderson,  Ebp- 
HABT  and  Trbxleb,  J  J.    Affirmed. 

Feigned  issue  to  determine  ownership  of  death  bene- 
fits.   Before  Haymaker,  J. 

From  the  record  it  appeared  Andrew  Barlok  died  on 
February  4, 1909,  at  a  time  when  he  was  a  member  in  good 
standing  of  the  Pennsylvania  Slovak  Roman  and  Greek 
Catholic  Union,  a  beneficial  association  incorporated 
under  the  laws  of  Pennsylvania.  When  the  deceased 
became  a  member  of  the  association  he  named  his  niece 
as  beneficiary  and  her  name  appeared  in  the  local  lodge 
book.  The  grand  lodge  book  named  the  sister  as  the 
beneficiary,  but  this  book  was  a  copy  of  a  former  book 
and  the  evidence  tended  to  show  that  the  name  of  the 
beneficiary  in  the  former  book  was  not  legible.  The 
testimony  of  witnesses  was  conflicting  as  to  declarations 
of  decedent  in  reference  to  whom  he  had  named  as  bene- 
ficiary. 

When  Mike  Belsjchak,  secretary  of  the  association, 
was  on  the  stand  he  was  asked  this  question : 

Q.  I  show  you  what  purports  to  be  a  lodge  book  (I 
don't  see  any  name  on  it) ,  Exhibit  "A."  Will  you  state 
what  that  book  is?  A.  This  is  a  dues  book,  and  what 
you  call  the  beneficiary. 

Q.  Is  that  book  where  they  kept  the  names  of  the 
members  of  the  local  lodge?    A.  Yes,  sir. 

Mr.  McClure: 

Objected  to  as  irrelevant  because  this  local  lodge  is 
not  the  one  that  keeps  the  record  of  the  beneficiaries. 
That  is  done  by  the  society  that  does  the  paying.    This 
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ig  not  the  defendant  society  originally.    This  is  a  branch 
organization. 

A.  We  kept  in  this  book.  It  is  just  the  same  exactly, 
for  I  joined  the  lodge  and  they  put  my  name  in  there 
and  the  dues  that  I  pay,  and  if  I  die  they  should  find  out 
in  here  the  beneficiary.  This  is  a  record  of  the  mem- 
bers. 

Mr.  McClure: 

Objected  to  on  the  ground  that  this  is  not  evidence  as 
to  whom  the  beneficiary  is.  Objection  overruled;  ex- 
ception noted.     (11) 

Verdict  and  judgment  for  plaintifiF.  Defendant  ap- 
pealed. 

Errors  assigned  were  various  rulings  on  evidence  and 
instructions. 

8.  R.  McClure,  for  appellant 

John  W.  Dunkle,  for  appellee. 

Opinion  by  Trexler,  J.,  July  21, 1915 : 

There  are  two  claimants  to  the  same  fund.  The  niece 
of  the  decedent  and  the  sister.  The  fund  arises  by  rea- 
son of  the  membership  of  the  deceased  in  a  beneficial 
society.  When  Arthur  Barlok  joined  the  order,  he 
named  his  niece  as  his  beneficiary  in  case  of  death.  The 
original  certificate  or  "motion  document"  so  states, 
and  her  name  appears  as  such  in  the  books  of  the  local 
lodge.  The  grand  lodge  books  were  apparently  com- 
piled from  sheets  sent  to  the  grand  lodge  officers  by  the 
local  lodges.  The  latest  or  "new"  book  of  the  grand 
lodge  gives  the  sister  as  the  beneficiary,  but  this  book 
was  a  copy  of  the  former  book  and  in  that  the  name  of 
the  beneficiary  was  not  legible.  The  best  that  defend- 
ant could  get  from  the  witness  on  cross-examination, 
in  this  regard,  was,  it  looks  like  "sister,"  although  he 
had  in  his  examination  in  chief  said  he  could  "not  make 
Vol.  lx— 28 
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it  ouf  It  does  not  appear  definitely  that  the  by-laws 
prescribed  any  particular  method  of  changing  the  bene- 
flciary,  but  there  was  testimony  that  it  had  to  be  by 
dome  writing  from  the  local  lodge  to  the  grand  lodge. 
All  the  records,  excepting  those  above  referred  to,  were 
missing.  Some  of  the  witnesses  testified  that  decedent 
had  made  declaration  that  the  niece  was  his  beneficiary; 
others,  the  sister.  The  intention  of  decedent  to  change 
the  beneficiary  was  left  in  doubt  by  this  testimony  and 
if  he  had  such  intention,  whether  it  was  ever  put  into 
execution  and  consummated  in  accordance  with  the  by- 
laws was  not  clear  from  the  evidence  submitted. 

The  court  instructed  the  jury  that  if  they  found  that 
the  insured  had  originally  designated  the  niece  as  his 
beneficiary,  the  defendant  had  the  burden  to  show  a 
change  in  this  respect  in  her  favor.  We  see  no  error  in 
this.  When  plaintiff  showed  by  the  act  of  the  insured 
that  she  was  the  object  of  his  bounty,  as  appears  in  the 
original  certificate,  she  established  a  prima  f acies.  Cer- 
tainly it  was  incumbent  upon  the  defendant  to  over- 
come this  by  showing  that  a  change  in  her  favor  had 
actually  been  made.  A  number  of  our  cases  decide 
where  a  certain  form  or  manner  of  changing  the  bene- 
ficiary is  prescribed  by  a  society,  it  must  be  followed: 
Vollman's  App.,  92  Pa.  50;  Masonic  Mutual  Asso.  v. 
Jones,  154  Pa.  107;  Hunter  v.  Fireman's  Relief  and 
Benevolent  Assn.,  20  Pa.  Superior  Ct.  605.  There  was 
no  positive  proof  in  the  case  of  any  actual  change  hav- 
ing been  made.  There  was  not  only  a  confiict  as  be- 
tween the  books,  but  also  between  the  witnesses  and  the 
decision  of  the  matter  was  for  the  jury. 

At  the  trial  the  court  allowed  the  reading  of  an  affi- 
davit sworn  to  by  the  defendant  in  answer  to  the  claim 
of  the  plaintiff  against  the  society.  In  the  answer,  she 
admits  that  the  original  beneficiary  was  the  niece  of  the 
insured.  Although  the  affidavit  formed  no  part  of  the 
pleadings  in  the  case  before  us  and  did  not  come  under 
the  rule  of  the  court,  which  binds  the  defendant  to  ad- 
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missions  made  in  the  affidavit  of  defense  and  to  the 
existence  of  the  facts  in  the  statement  which  he  fails  to 
deny^  we  think  the  paper  was  competent.  As  was 
stated  in  Easton  Power  Co.  v.  By.  Supply  Co.,  22  Pa. 
Superior  Ct.  538  (although  all  the  pleadings  as  origi- 
nally filed  had  been  stricken  from  the  record)  ^^There 
was  nothing  erroneous  in  admitting  them  in  evidence 
as  declarations  of  the  parties,  and  they  had  the  same 
weight  as,  and  no  greater  value  than  any  other  declara- 
tion of  the  defendant  as  to  what  it  admitted  and  what 
it  denied  in  the  plaintiffs  statement."  Moreover,  the 
admission  of  the  testimony  did  the  defendant  no  harm. 
It  was  merely  cumulative  evidence  of  a  fact  which  was 
not  denied  by  the  defendant  and  which  was  clearly  es- 
tablished by  the  testimony. 

Another  assignment  is  as  to  the  refusal  to  admit  a 
certain  paper  in  evidence.  As  the  paper  is  not  printed 
in  the  paper-book,  we  cannot  properly  pass  upon  this. 
Another  assignment  is  directed  to  a  refusal  of  a  point 
submitted.  The  answer  of  the  court  is  not  printed  in 
full.  Instead  of  the  point  being  absolutely  affirmed  it 
was  affirmed  with  a  qualification. 

We  see  no  error  in  the  admission  of  the  local  lodge 
book.  It  contained  the  name  of  the  niece  as  beneficiary, 
and  this  continuing  unchanged  on  the  book  was  some 
evidence  that  no  change  had  been  made.  There  was 
some  reason  for  the  argument  that  if  he  had  changed 
his  beneficiary,  it  would  have  been  indicated  upon  the 
books  of  the  local  lodge.  We  have  not  considered  the 
assignments  of  error  seriatim,  but  we  have  covered  every 
point  raised. 

All  the  assignments  of  error  are  overruled,  and  judg- 
ment of  the  lower  court  is  affirmed.  Appellant  for 
costs. 
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Jones  V.  Pennsylvania  Company,  Appellant. 

Negligence — Rdilroads — Alighting  from  car — Insufficient  Ughi 
on  platform — Conflicting  testimony. 

In  an  action  by  a  passenger  against  a  railroad  company  to  re- 
cover damages  for  personal  injuries  sustained  while  alighting  from 
a  car  at  a  station,  the  case  is  for  the  jury,  where  the  plaintiff  testi- 
fies that  the  place  at  which  she  slipped  was  dark,  and  there  was  no 
light  on  the  platform,  while  the  conductor  of  the  train  testifies  that 
there  were  eight  large  electric  bulbs  in  the  body  of  the  car,  and 
one  small  light  immediately  over  the  steps,  and  the  brakeman 
testifies  that  the  car  platform  was  well  lighted,  but  there  is  no 
testimony  to  show  the  relative  position  of  the  station  lights  to  the 
platform  of  the  car  from  which  plaintiff  alighted. 

Argued  April  28,  1915.  Appeal,  No.  165,  April  T., 
1915,  by  defendant,  from  judgment  of  0.  P.  Allegheny 
Co.,  April  T.,  1913,  No.  1280,  on  verdict  for  plaintiflf  in 
case  of  Sarah  M.  Jones  v.  Pennsylvania  Company.  Be- 
fore BiCB,  P.  J.,  Oblady,  Hbad,  Hendbbson,  Kbphart 
and  Trexlbr,  JJ.   Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Carnahan,  J. 

The  circumstances  of  the  accident  are  stated  in  the 
opinion  of  the  Superior  Court. 

Verdict  and  judgment  for  plaintiflf  for  |1,000.  De- 
fendant appealed. 

4 

Error  assigned  was  in  refusing  binding  instructions 
for  defendant. 

W.  8.  Dalzell,  of  Dalzell,  Fisher  &  Hawkins,  for  ap- 
pellant.— ^There  was  no  case  for  the  jury :  HoflFman  v. 
Philadelphia  Eapid  Transit  Co.,  214  Pa.  87;  P.  &  E.  E. 
Co.  V.  Hummell,  44  Pa.  375;  Eothchild  v.  Central  B.  B. 
of  New  Jersey,  163  Pa.  49. 

No  printed  brief  for  appellee. 
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Opinion  by  Tbbxlbb,  J.,  July  21, 1915: 

The  plaintiff,  a  passenger  on  a  train  operated  by  the 
defendant,  arrived  at  Pittsburgh  about  9:15  p.  m. 
Whilst  in  the  act  of  alighting  from  the  train,  she  slipped 
on  the  step  of  the  car  and  suffered  the  injuries  for  which 
she  now  brings  suit.  Her  claim  is  that  the  place  was  not 
sufficiently  lighted  so  as  to  enable  her  to  safely  get  off 
the  car  and  because  of  the  insufficiency  of  the  Ught,  she 
slipped  on  a  grease  spot  on  the  platform  which,  had  the 
platform  been  properly  lighted,  she  would  have  seen  and 
avoided.  Her  testimony  is  to  the  effect  that  the  place 
at  which  she  slipped  was  dark,  that  there  was  no  light 
on  the  platform.  The  conductor  of  the  train  testified 
that  there  were  eight  large  electric  light  bulbs  in  the  body 
of  the  car  and  one  small  light  immediately  over  the  steps. 
The  brakeman  testified  that  the  car  platform  was  well 
lighted.  There  was  some  testimony  that  the  station 
platform  was  well  lighted  but  the  relative  position  of 
the  station  lights  to  the  platform  of  the  car  was  not 
brought  out  by  the  testimony.  In  fact  the  only  positive 
testimony  in  the  case  as  to  the  means  employed  to  light 
the  platform  was  that  of  the  conductor  who  testified  to 
the  little  light  over  the  steps  of  the  car.  As  we  have 
said  before  the  plaintiff  testified  there  was  no  light.  Her 
testimony  was  not  very  explicit  and  somewhat  incon- 
sistent, but  the  real  purport  of  her  story  was  for  the 
jury.  We  cannot  say  that  her  evidence  as  to  the  plat- 
form being  i>oorly  lighted  was  of  such  a  character  to 
justify  the  court  in  giving  binding  instructions  for  the 
defendant  The  appellant  relies  upon  the  case  of  Both- 
child  V.  Central  Bailroad  of  New  Jersey,  163  Pa.  49,  but 
the  circumstances  in  that  case  can,  we  think,  be  distin- 
guished from  those  in  the  present  one.  There  the  proof 
was  such  as  to  entirely  negative  the  idea  that  the  light 
upon  the  station  platform  was  dim.  Having  fixed  the 
place  of  the  accident  and  the  location  of  the  light,  these 
two  facts  were  not  reconcilable  with  the  story  of  the 
plaintiff  that  the  platform  was  not  lighted  and  the  court 


Digitized  by 


Google 


438       JONES  V.  PENNSYLVANIA  CO.,  AppeUant. 

Opinion  of  the  Court.  [60  Pa.  Superior  Ot. 
granted  a  nonsuit  for  the  reason  that  there  was  no  evi- 
dence of  negligence.  The  platform  of  a  car  lighted  by 
a  small  bulb  which  the  jury  could  readily  infer  from 
the  testimony  of  the  plaintiff  was  not  burning  or  had  be- 
come dimmed  presents  a  different  aspect.  It  is  true  the 
case  presented  by  the  plaintiff  was  weak,  but  there  was 
enough  in  her  case  to  require  the  court  to  pass  it  to  the 
jury  to  determine  as  to  the  credibility  of  her  narrative. 

The  jury  having  accepted  her  version  of  the  affair, 
the  court  was  right  in  refusing  to  enter  judgment  for  the 
defendant  n.  o.  v.  The  judgment  is  affirmed,  appellant 
for  costs. 


Jones^  Appellant,  v.  Pennsylvania  Company. 

Negligence — Damages — Inadequacy    of   verdict — Discretion    of 


Where  the  plaintiff  has  recovered  a  verdict  from  a  railroad  com- 
pany in  the  sum  of  one  thousand  dollars  as  damages  for  personal 
injuries  sustained  while  alighting  from  a  train,  the  appellate  court 
will  not  review  the  discretion  of  the  trial  court  in  refusing  a  new 
trial,  although  the  amount  of  the  verdict  may  appear  small  in  com- 
parison to  the  injury  sustained  by  the  plaintiff. 

Argued  April  28,  1915.  Appeal,  No.  177,  April  T., 
1915,  by  plaintiff,  from  judgment  of  C.  P.  Allegheny  Co., 
April  T.,  1913,  No.  1280,  on  verdict  for  plaintiff  in  case 
of  Sarah  M.  Jones  v.  Pennsylvania  Company.  Before 
BiGB,  P.  J.,  Orlady,  Hbad,  Hbndbrson,  Eephabt  and 
Trexleb,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Carnahan,  J. 

The  opinion  of  the  Superior  Court  states  the  case.  See 
also  Jones  v.  Pennsylvania  Company,  appellant,  supra. 

Error  assigned,  among  others,  was  in  refusing  new 
trial. 


Digitized  by 


Google 


JONES,  AppeUant,  v.  PENNSYLVANIA  CO.       439 
438,  (1915).]  Opinion  of  the  Court. 

Thotnas  M.  Marshall,  with  him  Thomas  M.  Marshall, 
Jr.,  for  appellant. 

W.  8.  Dalzell,  of  Dalzell,  Fisher  &  Hawkins,  for  ap- 
pellee. 

Opinion  by  Tbbxler,  J.,  July  21, 1915: 

The  facts  appear  in  the  preceding  case  in  which  the 
defendant  company  was  the  appellant.  The  plaintiff 
has  also  appealed,  alleging  that  the  verdict  was  inade- 
quate. The  verdict  given  by  the  jury  of  |1,000  might  ap- 
pear small  in  comparison  to  the  injury  sustained  by  the 
plaintiff,  but  the  refusal  of  a  new  trial  was  within  the 
discretion  of  the  court.  In  Chestnut  v.  Auto  Car  Co.,  53 
Pa.  Superior  Ct.  1,  this  court  said,  "It  is  well  settled 
that  the  power  of  the  appellate  courts  of  this  State  to 
grant  a  new  trial  upon  the  ground  of  excessiveness  or 
inadequacy  of  damages  awarded  by  the  jury,  is  excep- 
tional in  character  and  only  to  be  exercised  in  very  clear 
cases  of  wrong  or  injustice  which  the  court  below  should 
have  remedied:  Schenkel  v.  Pittsburgh  &  Birmingham 
Trac.  Co.,  194  Pa.  182;  Neff  v.  Penna.  B.  B.  Co.,  202  Pa. 
371 J  Stevenson  v.  Ebervale  Coal  Co.,  203  Pa.  316; 
Stauffer  V.  Beading,  208  Pa.  436;  Murtland  v.  English, 
214  Pa.  325.  "No  mere  difference  of  opinion,  nothing 
short  of  a  clear  conviction,  compelled  by  the  evidence, 
that  the  jury  must  have  been  influenced  by  partiality, 
passion  or  prejudice  or  by  some  misconception  of  the  law 
or  the  evidence,  will  justify  an  appellate  court  in  declar- 
ing that  the  trial  court  was  guilty  of  abuse  of  discretion 
in  refusing  a  new  trial  for  inadequacy  of  damages :  Pal- 
mer V.  Leader  Pub.  Co.,  7  Pa.  Superior  Ct.  594."  The  ap- 
pellate court  will  be  guided  by  the  same  principle  in 
actions  of  tort  for  personal  injuries  resulting  from  neg- 
ligence>  where  the  legal  measure  of  damages  is  compen- 
sation, which  in  the  nature  of  things  is  not  capable  of 
exact  measurement,  but  at  the  best  must  be  but  an  ap- 
proximation :  Woodward  v.  Consolidated  Trac.  Co.,  17 
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Pa.  Superior  Ct  576.  While  the  amount  awardcfd  as 
damages  in  this  case  is  small  as  compared  with  any  other 
verdicts  for  similar  injuries  which  have  been  rendered, 
it  is  not  a  nominal  but  a  substantial  sum. 

The  other  assignments  are  in  regard  to  testimony 
which  was  offered  to  show  the  negligence  of  the  defend- 
ant company.  As  the  verdict  of  the  jury  is  predicated 
necessarily  upon  the  negligence  of  the  railroad  company, 
no  harm  was  done  to  the  plaintiff  by  the  exclusion  of  this 
testimony.  If  the  testimony  had  gone  to  the  amount  of 
damages,  of  course,  a  different  question  would  present 
itself. 

The  judgment  is  affirmed.  The  costs  of  this  appeal  to 
be  paid  by  appellant. 


Jenner  Brewing  Company's  License. 

Liquor  law — Brewet^s  license — Beftual  of  license— Sulee  io 
minors — Sales  hy  retails. 

The  refusal  of  a  license  to  a  brewing  company  by  the  lower  court 
will  not  be  reversed  where  it  appears  that  beer  was  sold  to  a  great 
number  of  minors  at  the  breweiy,  although  without  the  knowledge 
of  the  officers  of  the  company,  and  against  their  positive  instruc- 
tionsy  that  there  had  been  a  delivexy  of  a  case  of  beer  to  the  home 
of  a  party  who  had  not  ordered  it,  that  the  agent  of  the  company 
signed  orders  for  prospective  buyers,  and  that  as  an  inducement 
for  people  to  buy  beer  at  the  brewery  the  consumer  when  he  went 
there  and  paid  for  a  case  or  keg  of  beer,  was  given  a  ticket  en- 
titling him  to  an  additional  drink. 

Argued  May  3, 1915.  Appeal^  No.  201,  April  T.,  1915, 
by  Jenner  Brewing  Ck>mpany,  from  order  of  Q.  S.  Som- 
erset Co.,  February  Sessions,  1915,  No.  70,  refusing  ap- 
plication for  a  brewer^s  license.  Before  BiCB,  P.  J.,  Ob- 
lady,  Hbad,  Portbr,  Hendbbson,  Ebphabt  and  Tbbx- 
LBB,  J  J.    Affirmed. 

Petition  for  brewer's  license.    Before  Rupphl,  P.  J. 
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Error  ussigned  was  order  refusing  license. 

C.  W.  Walker,  with  him  Ro8S  R.  Scott,  for  appellant, 
cited:  Com.  v.  Johnson,  2  Pa.  Superior  Ct.  317;  Com. 
V.  Junkin,  170  Pa.  194;  Garbracht  v.  Com.,  96  Pa.  449; 
Com.  V.  Hess,  148  Pa.  98. 

Chas.  F.  Uhl,  Jr.,  with  him  Clias.  H.  Ealy,  for  ap- 
pellees.— There  was  no  abuse  of  discretion  in  refusing 
the  license :  Windberg  Brewing  Co.'s  No.  2's  License,  54 
Pa.  Superior  Ct.  287;  Moyer^s  App.,  8  Pa.  Superior  Ct. 
475;  Indian  Br^ewing  Co.'s  License,  40  Pa.  Superior  Ct. 
72;  Indian  Brewing  Co.'s  License,  58  Pa.  Superior 
Ct.  183. 

Opinion  by  Trbxlbr,  J.,  July  21, 1915 : 

If  the  reasons  given  by  the  learned  judge  of  the  court 
below  in  his  order  refusing  the  license  are  such  as  show 
no  abuse  of  judicial  discretion,  we  must  affirm  his  action. 
The  court  finds  that  there  were  sales  or  furnishing  of 
liquor  to  minors  and  that  these  sales  were  made  without 
the  knowledge  of  the  officers  of  the  corporation  and 
against  their  positive  instructions,  but  further  states 
that  minors  were  permitted  to  go  into  the  brewery  and 
secure  drinks  and  the  number  of  minors  who  are  shown 
to  have  gotten  beer  at  the  brewery  was  so  great  as  to 
carry  with  it  an  implication  of  knowledge  or  of  such 
facts  as  show  gross  carelessness  in  the  handling  of  the 
business.  The  court  also  finds  that  there  was  delivery 
Of  a  case  of  beer  to  the  home  of  a  party  who  had  not 
ordered  it;  that  the  company  had  a  system  of  printed 
orders  to  be  signed  by  persons  desiring  beer;  that  these 
orders  were  as  the  evidence  before  the  court  indicated, 
invariably  signed  by  the  agent  who  would  ascertain  the 
name  of  the  prospective  buyer  and  sign  the  order;  that 
as  an  inducement  for  people  to  buy  beer  at  the  brewery, 
the  consumer  when  he  went  there  and  paid  for  a  case  or 
keg  of  beer  was  given  a  ticket  entitling  him  to  an  ad- 
ditional drink.    The  appellant  contends  that  these  checks 
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were  given  simply  out  of  good  fellowship  and  did  not 
constitute  a  sale,  but  the  court  took  the  contrary  view 
and  came  to  the  conclusion  that  the  one  glass  was  as 
much  a  part  of  the  purchase  as  the  keg  which  the  buyer 
carried  away  and  that  this  was  a  violation  of  the  Act  of 
June  9,  1891,  P.  L.  257,  in  permitting  liquors  sold  by 
the  brewery  to  be  drunk  upon  the  premises  where  sold. 

From  the  facts  found  as  above,  we  cannot  say  the  court 
was  wrong  in  coming  to  the  conclusion  it  did.  The  test 
as  the  court  properly  stated  in  its  opinion  is  not  whether 
the  misconduct  of  the  brewing  company  is  such  as  would 
convict  it  of  a  violation  of  the  liquor  laws  before  a  jury. 
As  was  said  by  Brother  Oblady  in  Indian  Brewing  Co. 
License,  58  Pa.  Superior  Ct.  183,  "The  forum  is  entirely 
different.  In  the  one  (the  Quarter  Sessions)  guilt  must 
be  established  beyond  a  reasonable  doubt,  in  the  other 
(the  License  Court),  the  question  is  the  good-faith  com- 
pliance by  a  licensee  of  a  special  privilege  given  by  the 
court.'' 

The  facts  as  stated  by  the  court  in  its  opinion  justify 
the  conclusion  reached  that  in  the  conduct  and  manage- 
ment of  its  business,  the  applicant  showed  its  unfitness. 
The  order  is  affirmed. 


Moore  v.  Schnddt,  Appellant. 

Practice,  C.  P.  —  Amendment  —  Amended  statement  —  SuppU* 
mental  affidavit  of  defense. 

Where  the  court  makes  an  order  permitting  an  amendment  to 
a  statement,  it  may  order  a  supplemental  affidavit  of  defense  to  be 
filed,  but  it  cannot  compel  the  defendant  to  file  such  affidavit.  The 
defendant  may  elect  to  stand  upon  his  original  affidavit,  and  this  on 
the  second  or  third  rules  for  judgment;  if  the  defendant  so*  dects, 
he  may  require  the  court  to  pass  upon  the  sufficiency  of  the  original 
affidavit  in  connection  with  the  amended  statement  as  filed. 

Beceivere — Foreign  corporation — Statement  of  claim — Affidavit 
of  defense — Record  of  foreign  judgment. 
In  an  action  by  a  receiver  of  a  foreign  corporation  where  the 
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442,  (1915).]  SyllabufiH- Statement  of  Facts, 
statement  of  claim  sets  forth  a  full  and  complete  record  of  the 
foreign  court  showing  the  receiver's  appointment  and  his  authority 
to  bring  the  suit,  an  affidavit  of  defense  is  insufficient,  which  con- 
tains a  mere  general  averment  that  the  record  did  not  exist,  or  that 
it  did  not  show  authority  to  bring  the  suit  If  the  record  is  fraudu- 
lent it  should  be  so  averred  and  facts  stated  to  siistain  the  averment. 
If  no  such  record  existed,  or  no  such  receiver  existed,  the  record  as 
it  did  exist  should  have  been  obtained  and  filed  as  a  part  of  the  de- 
fense. 

Argued  March  1,  1915.  Appeal,  No.  2,  March  T., 
1915,  by  defendants,  from  order  of  C.  P.  Luzerne  Co., 
March  T.,  1909,  No.  503,  making  absolute  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense  in  case 
of  John  W.  Moore,  Receiver  of  the  Asphalt  Paving  Co., 
of  Georgia,  v.  John  P.  Schmidt  and  Joseph  L.  Dunn,  In- 
dividually and  Co-par{ners  as  Schmidt  &  Dunn  and  also 
trading  sometimes  as  the  Wilkes  Barre  Asphalt  Com- 
pany. Before  BiCB,  P.  J.,  Orlady,  Hbad,  Ebphabt  and 
Trbxlbb,JJ.   Affirmed. 

Assumpsit  to  recover  the  price  of  certain  machinery 
sold  and  delivered  by  the  receiver  to  the  defendants. 

The  amended  statement  set  forth  the  record  of  the  Su- 
perior Court  of  Oeorgia  showing  the  appointment  of 
plaintiff  as  receiver,  and  authority  to  make  the  sale  in 
question. 

The  amended  affidavit  of  defense  after  averring  delay 
in  the  shipment  and  defects  in  the  machinery  further 
averred  as  follows: 

^^It  was  stipulated  and  agreed  in  the  fourth  paragraph 
of  the  written  contract  for  the  purchase  of  said  asphalt 
plant  and  machinery  that  the  title  to  the  same  should  not 
vest  in  the  defendants  above  naped  until  said  sale  was 
ratified  and  confirmed  by  the  Superior  Court  of  Fulton 
County,  Oeorgia.  And  the  said  plainti|F  agreed  that  he 
irpul4  procure  an  order  from  the  said  court  confirming 
and  imtltllllt  Wid  Sf^l^i  and  thereby  vest  t)m  title  to  said 
property  in  tbe  4e|r^4^mts.    But  he  hm  tailed  and  n^- 
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lected  to  keep  his  promise  in  this  respect^  although  the 
defendants  have  already  paid  the  said  plaintiff  on  ac- 
count of  said  asphalt  plant  and  machinery  the  sum  of 
forty-two  hundred  dollars  (|4,200).  Your  deponent, 
therefore,  demands  a  rescission  of  the  said  contract  made 
with  the  plaintiff  as  aforesaid  for  his  failure  to  comply 
with  the  contract  according  to  promise  and  agreement, 
viz :  to  secure  the  confirmation  of  the  same  by  the  Su- 
perior Court  of  Fulton  County,  Gteorgia,  and  declares 
the  willingness  of  the  said  defendants  to  return  the  said 
asphalt  plant  and  machinery  to  the  said  plaintiff  upon 
the  refunding  of  the  defendants  the  sum  of  forty-two 
hundred  dollars  (|4,200)  paid  to  bim  as  aforesaid.'' 

Error  assigned  was  order  making  absolute  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of  defense. 

John  McOahren,  with  him  B.  B.  Alexander,  for  appel- 
lants.— The  authorities  are  against  the  right  of  the  court 
to  enforce  an  order  to  file  a  supplemental  affidavit  of  de- 
fense: Laird  v.  Campbell,  8  W.  N.  C.  134;  Hill  v.  Gaw, 
4  Pa.  493. 

The  affidavit  of  defense  was  sufficient:  Seldin  v. 
Neemes,  43  Pa.  421;  Andrews  v.  Blue  Ridge  Packing 
Co.,  206  Pa.  370;  Hardwick  v.  Pollock,  15  Pa.  C.  C.  B. 
161;  Musser  v.  Stauffer,  178  Pa.  99;  Allegheny  City  v. 
McCaffrey,  131  Pa.  137;  Hutton  v.  McLaughlin,  1  Pa. 
Superior  Ct.  642;  Werner  v.  Gross,  174  Pa.  622;  Lurch 
V.  Lerch  Hardware  Co.  First  Natl.  Bank,  16  W.  N.  C. 
104;  Hunter  v.  Beilly,  36  Pa.  509;  McPherson  v.  Alle- 
gheny Nat.  Bank,  96  Pa.  135 ;  Bronson  v.  Silverman,  77 
Pa.  94;  Bryson  v.  The  Soldiers'  Home,  168  Pa.  352. 

No  printed  brief  for  appellee. 

Opinion  by  Kkphart,  J.,  July  21, 1915 : 
When  this  case  was  brought  here  on  an  appeal  from 
the  entry  of  judgment  for  want  of  a  sufficient  affidavit 
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of  defense^  we  held  that  the  plaintifTs  statement,  con- 
taining a  simple  allegation  of  fact,  was  answered  by  a 
denial  of  the  fact :  Moore  v.  Schmidt,  46  Pa.  Superior 
Ct.  584.  When  the  record  was  returned  to  the  court  be- 
low, leave  was  granted  to  the  plaintiff  to  file  an  amended 
statement,  amplifying  the  fact  as  alleged  in  the  original 
statement,  and  reciting  the  various  material  incidents 
upon  which  the  fact  was  founded.  It  set  forth  no  new 
cause  of  action,  nor  new  matter  as  an  additional  ground 
for  recovery ;  it  was  properly  allowed :  Clark  v.  Pitts- 
burgh Natural  Gas  Co.,  184  Pa.  188.  The  court,  in  its 
order  permitting  the  amendment  to  be  made,  directed  the 
defendants  to  file  a  supplemental  or  amended  affidavit 
of  defense  if  they  desired,  within  fifteen  days  after  serv- 
ice of  notice  upon  them  so  to  do,  together  with  a  copy  of 
the  petition,  and  if  they  did  not  do  so  the  plaintiff  could 
move  for  judgment  for  want  of  a  sufficient  affidavit  The 
order  contemplated  an  affidavit  of  defense  responsive  to 
the  additional  matter  set  up  in  the  amended  statement, 
unless  the  original  affidavit  was  broad  enough  to  cover 
the  subsequent  averments.  The  defendant  filed  an 
answer  to  this  order,  but  declined  to  have  it  considered 
as  a  supplemental  affidavit.  Their  contention  before  this 
court  is  that  the  plaintiff  has  no  "right  to  call  upon  the 
defendants  for  a  new  affidavit  of  defense"  after  the  first 
has  been  held  sufficient.  Mr.  Justice  Williams,  in  Jones 
V.  Gordon,  124  Pa.  263,  states  the  proposition :  "Three 

questions  are  raised,  viz: (2)  If  an  affidavit  was 

necessary,  could  a  second  or  third  affidavit  be  required 
upon  an  amendment  by  leave  of  court  of  the  plaintifPs 

statement  of  his  cause  of  action? Amendments  are 

liberally  allowed  in  our  practice.  Where  an  amended 
statement  has  been  filed  with  leave  of  the  court  it  is 
competent  for  the  court  to  make  such  order  for  personal 
service  thereof,  and  for  the  defendant's  reply,  as  the 
justice  of  the  case  may  require And  we  accord- 
ingly hold  that  the  court  allowing  an  amendment  in  the 
statement,  may  provide  by  rule  or  order  for  its  actual 
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service,  and  for  judgment  for  want  of  a  reply  within 
such  reasonable  time  as  it  may  fix."  This  court  said  in 
McClurg  V.  Futer,  52  Pa.  Superior  Ct.  485 :  "It  was  held 
in  Wetherill  v.  Stillman,  65  Pa.  104,  which  was  followed 
by  this  court  in  Com.,  ex  rel.,  v.  Yeisley,  6  Pa.  Superior 
Ct.  273,  that  it  is  not  error  to  grant  a  second  rule  for 
judgment  after  defects  in  the  original  statement  have 
been  cured  by  amendment.  It  is  equally  clear  that  the 
fact  that  the  affidavit  of  defense  was  sufficient  to  pre- 
vent judgment  as  the  record  stood  when  it  was  filed,  will 
not  preclude  a  motion  for  judgment  after  the  record  has 
been  amended.  But  in  such  case  the  defendant  must 
have  notice  of  the  fact  and  substance  of  the  amendment, 
and  notice  and  an  opportunity  to  file  a  new  or  supple- 
mental affidavit  if  he  so  desires."  It  will  thus  be  seen 
that  where  the  original  statement  is  obscure  or  defec- 
tive for  any  reason  and  is  amended,  a  second  rule  for 
judgment  may  be  obtained.  While  the  court  may  order 
a  supplemental  affidavit  of  defense  to  be  filed,  it  cannot 
compel  the  defendant  to  file  this  supplemental  affidavit 
Defendant  may  elect  to  stand  upon  his  original  affidavit, 
and  on  the  second  or  third  rules  for  judgment,  if  the  de- 
fendant so  elects,  may  require  the  court  to  pass  upon  the 
sufficiency  of  the  original  affidavit,  in  connection  with 
the  amended  statement.  ^^While  we  entertain  no  doubt 
as  to  the  right  of  the' court  to  grant  leave  to  file  a  sup- 
plemental affidavit  of  defense,  whenever  the  original  is 
obscure  or  otherwise  defective,  we  think  it  contrary  to 
well-established  practice,  under  the  Affidavit  of  De- 
fense Act,  to  require  it  to  be  done.  If  the  defend- 
ant chooses  to  stand  upon  his  affidavit,  the  court  may 
pass  upon  its  sufficiency,  but  it  has  no  power  to  enforce 
an  order  to  file  supplemental  affidavits'' :  Laird  v.  Camp- 
beU,  92  Pa.  470. 

In  Moore  v.  Schmidt,  supra,  it  was  pointed  out  that 
the  plaintiff  had  failed  to  attach  a  certified  copy  of  the 
record  of  the  Superior  Court  of  Pulton  County,  (Georgia, 
showing  a  ratification  and  confirmation  of  the  sal^  but 
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contented  himself  with  the  naked  allegation  that  the 
sale  has  been  confirmed  by  the  conrt  When  the  amend- 
ment to  the  statement  was  filed,  it  contained  a  fnll  and 
complete  record  of  the  Superior  Court  of  Fulton  County, 
Georgia,  setting  forth  the  necessary  jurisdictional  mat- 
ters for  the  appointment  of  a  receiver,  and  the  pro- 
ceeding incident  to  the  ratification  and  confirmation  of 
this  sale.  The  record  sets  forth  that  it  was  '^ordered, 
adjudged,  and  decreed  that  the  contract  attached  to  the 
petition  and  made  part  thereof  be  allowed  and  con- 
firmed and  the  receiver  is  ordered  and  directed  to  make 
the  sale  upon  the  terms  and  conditions,  and  in  accord- 
ance with  the  stipulations  contained  in  said  contract." 
Whether  we  consider  the  defendant  as  electing  to  stand 
upon  his  original  affidavit,  or  as  complying  with  the 
order  of  the  court  by  filing  a  supplemental  affidavit, 
in  the  nature  of  an  answer  to  the  order  directing  the 
supplemental  affidavit  to  be  filed,  their  defense  is  not 
sufficient  to  prevent  summary  judgment.  It  does  not 
point  out  wherein  this  certified  record  of  the  Superior 
Court  of  Georgia  is  defective,  or  that  that  court  re- 
scinded its  decree,  with  a  copy  of  the  rescinding  decree. 
The  certified  record  of  a  court  of  another  state,  com- 
plete on  its  face  and  containing  authority  for  an  act, 
which  it  has  authority  to  grant,  cannot  be  set  aside  by  a 
general  averment  that  the  record  does  not  exist  or  that 
the  person  for  whose  benefit  the  authority  was  supposed 
to  be  given  "failed  to  secure  the  confirmation"  as  con- 
tained in  said  record.  If  this  was  a  fraudulent  record 
it  should  be  so  averred  and  facts  stated  to  sustain  the 
averment  If  no  such  record  existed  or  no  such  receiver 
existed,  the  record  as  it  did  exist  should  have  been  ob- 
tained and  filed  as  a  part  of  the  defense.  The  court  be- 
low committed  no  error  in  entering  judgment  on  the 
affidavit  as  filed. 

The  assignments  of  error  are  overruled  and  the  judg 
ment  is  affirmed  at  the  cost  of  the  appellants. 
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Vincent,  Appellant,  v.  Jenkins. 

Practice,  C,  P. — Amendment  of  statement — Supplemenial  affir 
davit  of  defense. 

Where  the  court  permits  a  defective  statement  to  be  amended,  the 
defendant  should  have  notice  of  the  amendment,  and  a  copy  of  the 
amended  statement,  and  should  be  given  an  opportunity  to  file  an 
additional  affidavit  of  defense  if  he  so  desires. 

It  is  proper  practice  for  the  court  in  its  order  aDowing  the 
amendment  to  be  filed,  to  direct  that  the  defendant  file  a  supple- 
mental affidavit  of  defense  if  he  so  desires,  and  permitting  the 
plaintiff  to  move  for  judgment  for  want  of  a  sufficient  affidavit 
within  a  reasonable  length  of  time. 

In  an  action  for  goods  sold  and  delivered,  where  there  is  no 
controversy  over  the  quantity,  quality  or  cost  of  the  material,  an 
affidavit  of  defense  is  sufficient  which  sets  forth  a  complete  denial 
of  contractual  relationship  either  by  the  defendant  or  any  one  for 
him,  with  the  plaintiff. 

Argued  March  1,  1915.  Appeal,  No.  21,  March  T.; 
1915,  by  plaintiff,  from  order  of  C.  P.  Luzerne  Co.,  Jan- 
uary T.,  1914,  No.  554,  discharging  alias  rule  to  show 
cause  why  judgment  shall  not  be  entered  for  want  of  a 
suflBcient  aflSdavit  of  defense  in  case  of  Charles  W.  Vin- 
cent v.  John  E.  Jenkins.  Before  Bice,  P.  J.,  Orlady, 
Hbad,  Kbphabt  and  Trexleb,  JJ.    Affirmed. 

Assumpsit  for  labor  and  for  goods  sold  and  delivered. 

Bule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense. 

The  affidavit  of  defense  was  as  follows :  John  E.  Jen- 
kins, being  duly  sworn  saith  that  he  hath  a  full  defense 
to  the  whole  of  the  plaintiff's  claim  in  the  above  case,  in 
manner  and  form  as  the  same  is  set  forth  in  plaintiff's 
declaration,  the  nature  and  character  of  which  is  as  fol- 
lows, to  wit:  That  defendant  did  not,  either  by  himself 
or  by  any  agent  thereunto  duly  authorized,  enter  into 
the  contract  alleged  in  plaintiff's  declaration. 
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Error  asingned  was  order  dischargiiig  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense. 

Frederick  D.  Yincent,  for  appellant 

Arthur  L.  Turner,  for  appellee. 

Opinion  by  Kephart,  J.,  July  21, 1915 : 

The  question  of  procedure  raised  in  this  appeal  ap- 
pears to  be  definitely  settled.  It  has  been  held  that  a 
second  rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defense  may  be  obtained  after  defects  in  the 
original  statement  have  been  cured  by  amendment 
The  fact  that  the  affidavit  of  defense  was  sufficient  to 
prevent  judgment  on  the  record  as  it  stood  when  the 
affidavit  was  filed^  will  not  prevent  summary  judgment 
being  entered  on  a  second  or  third  rule  after  the  de- 
fective or  obscure  record  is  amended.  The  defendant 
should  have  notice  of  the  amendment  and  a  copy  of  the 
amended  statement  and  should  be  given  an  opportunity 
to  file  an  additional  affidavit  if  he  so  desires :  Com.  v. 
Yeisley,  6  Pa.  Superior  Ct.  273;  Wetherill  v.  Stillman, 
65  Pa.  105;  McClurg  v.  Futer,  52  Pa.  Superior  Ct  485; 
Jones  V.  Gordon,  124  Pa.  263.  In  McClurg  v.  Futer, 
supra,  the  amendment  to  the  statement  was  presented  in 
open  court  in  the  presence  of  opposing  counsel  and  a  rule 
to  show  cause  why  a  supplemental  affidavit  should  not  be 
filed  was  there  taken.  This  court  held  that  while  there 
was  no  order  made,  there  was  a  substantial  compliance 
with  the  opinion  of  Justice  Wimjams,  in  Jones  v.  Gor- 
don, supra,  wherein  he  states  **that  the  court  allowing 
an  amendment  in  the  statement,  may  provide  by  rule  or 
order  for  its  actual  service,  and  for  judgment  for  want 
of  a  reply  within  such  reasonable  time  as  it  may  fix.'' 
It  is  better  practice,  inasmuch  as  these  supplemental 
pleadings  are  all  by  permission  or  leave  of  the  court,  for 
the  court,  in  its  order  allowing  the  amendment  to  be 
filed,  to  direct  that  the  defendant  file  a  supplemental 
Vol.  lx— 29 
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afBdavit  if  he  so  desires,  and  to  permit  the  plaintiff 
to  move  for  judgment  for  want  of  a  sufficient  affidavit 
within  a  reasonable  length  of  time.  When  the  appel- 
lant's first  rule  for  judgment  was  discharged,  by  leave 
of  court  he  was  permitted  to  amend  his  statement  The 
order  allowing  this  amendment  did  not  contain  any  di- 
rection for  the  service  of  the  amended  statement,  or  an 
order  requiring  the  defendant  to  file  a  supplemental 
affidavit  if  he  so  desired.  In  fact,  the  docket  entries  do 
not  show  that  the  amended  statement  was  filed.  A 
second  rule  for  judgment  was  taken.  This  practice  is 
not  in  accordance  with  that  intimated  in  Jones  v.  Gor- 
don, supra.  The  order  should  have  contained  a  direc- 
tion to  the  defendant  to  file  a  supplemental  affidavit  of 
defense,  if  he  so  desired,  within  a  reasonable  time,  and 
authority  given  to  the  plaintiff  to  move  for  judgment 
for  want  thereof  or  for  want  of  a  sufficient  affidavit  of 
defense,  in  accordance  with  the  practice  as  outlined  in 
Moore  v.  Schmidt,  et  al.,  in  an  opinion  this  day  filed. 

Assuming  the  practice  to  have  been  regular,  the  origi- 
nal affidavit  of  defense  is  a  complete  denial  of  con- 
tractual relationship  with  the  plaintiff,  either  by  the  de- 
fendant or  any  one  for  him.  The  issue  is  clearly  defined. 
It  does  not  present  any  controversy  over  the  quantity, 
quality  or  cost  of  the  material.  It  is  limited  solely  to 
the  question  of  the  contractual  relationship,  actual  or 
constructive,  between  the  appellant  and  the  appellee. 
The  defendant  declined  to  file  a  supplemental  affidavit 
and  stood  on  the  sufficiency  of  his  original  affidavit  as  a 
complete  answer  to  the  amended  statement  This  he 
has  a  right  to  do:  Laird  v.  Campbell,  92  Pa.  470. 

The  assignments  of  error  are  overruled  and  the  de- 
cision of  the  court  below  refusing  judgment  is  affirmed. 
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Terry  v.  Delaware,  Lackawanna  &  Western  Bail- 
road  Co.,  Appellant. 

Negligence — BaUroads — Statement  of  claim — Amendment. 

A  statement  of  claim  in  a  negligence  case  against  a  railroad  may 
be  amended  so  as  to  limit  and  define  the  precise  location  of  the 
accident  within  the  space  described  in  the  statement,  if  it  does  not 
imi)ose  any  new  or  different  duty  on  the  defendant  other  than 
that  originally  averred. 

Negligence — Railroads — Death  while  crossing  railroad — Permis- 
sive crossing — Presumption — Evidence — Case  for  jury. 

Where  a  person  is  found  dead  on  a  permissive  highway  which 
crosses  a  railroad  at  grade,  the  presumption  is  that  he  was  right- 
fully on  the  highway,  and  that  he  was  killed  while  crossing. 

At  a  permissive  crossing  a  railroad  company  owes  to  those  using 
it  the  duty  of  reasonable  care;  and  whether  or  not  such  reasonable 
care  was  exercised,  is  ordinarily  a  question  for  the  jury  under  all 
the  evidence. 

Where  a  person  is  found  dead  on  a  permissive  crossing  over  a 
railroad,  the  presumption  is,  in  the  absence  of  evidence,  that  he 
stopped,  looked  and  listened  before  crossing;  but  the  railroad 
company  is  likewise  entitled  to  the  presumption  that  through  its 
agents  it  did  its  full  duty  in  approaching  the  crossing. 

Where  a  person  testifies  that  he  knew  of  a  particular  train  pass- 
ing a  particular  point  at  a  certain  time,  that  he  had  observed  the 
train  for  three  months  and  was  looking  for  it  at  the  time  an  ac- 
ccident  occurred,  that  there  was  no  headlight,  and  that  he  listened 
for  a  whistle  to  be  blown  or  a  bell  rung,  and  that  he  heard  neither, 
such  evidence  is  sufficient  to  submit  to  a  jury  to  rebut  the  pre- 
sumption that  the  company  had  done  all  that  was  required  of  it 
in  approaching  a  grade  crossing,  although  all  of  the  trainmen,  who 
did  not  know  of  the  accident  until  hours  afterwards,  t^tified  to 
the  contrary. 

Where  a  person  is  found  dead  at  a  permissive  crossing  and  there 
is  no  dispute  that  he  was  struck  1^  a  train,  but  no  one  saw  the  ac- 
cident which  happened  in  the  nighttime,  the  deceased  cannot  be 
charged  with  contributory  negligence  as  a  matter  of  law  because 
the  tracks  were  for  some  distance  straight^  and  in  daytime  an 
approaching  train  could  be  easily  seen. 

Argued  March  2,  1915.    Appeal,  No.  39,  March  T., 
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1915,  by  defendant,  from  judgment  of  C.  P.  Luzerne  Co., 
June  T.,  1911,  No.  181,  on  verdict  for  plaintiff  in  case  of 
Ada  Terry  v.  Delaware,  Lackawanna  &  Western  R.  R. 
Company.  Before  Rice,  P.  J.,  Oslady,  Hea^,  Kbphart 
and  Tbbxleb,  JJ.    Af9rmed. 

Trespass  to  recover  damages  for  death  of  plaintiff's 
husband. 

The  facts  relating  to  the  accident  are  stated  in  the 
opinion  of  the  Superior  Court. 

Verdict  and  judgment  for  plaintiff  for  |1,000.  De- 
fendant appealed. 

Error  assigned  was  in  refusing  binding  instructions 
for  defendant. 

J.  H.  Oliver,  with  him  B.  R.  Jones  and  D.  R.  Reese, 
for  appellant. — The  amendment  was  improperly  al- 
lowed: Mahoney  v.  Park  Steel  Co.,  217  Pa.  20;  Phila- 
delphia V.  Hestonville,  Etc.,  Railroad  Co.,  203  Pa.  38; 
Grier  v.  Assurance  Co.,  183  Pa.  334;  Lane  v.  Sayre 
Water  Co.,  220  Pa.  599;  Martin  v.  Pittsburgh  Ry.  Co., 
227  Pa.  18. 

There  is  right  to  recover  where  the  evidence  fails  to 
disclose  aflBrmatively  that  the  accident  happened  at  the 
alleged  permissive  crossing:  Grant  v.  Philadelphia  B. 
&  W.  R.  R.  Co.,  215  Pa.  265;  Cawley  v.  B.  &  O.  R.  R. 
Co.,  44  Pa.  Superior  Ct.  340. 

3.  There  is  no  right  of  the  plaintiff  to  recover  where 
all  positive  testimony  is  that  signals  were  given — the 
testimony  of  no  signals  being  negative  in  character: 
Keiser  v.  Lehigh  Valley  R.  R.  Co.,  212  Pa.  409;  Anspach 
V.  Philadelphia,  Etc.,  Ry.  Co.,  225  Pa.  528;  Mellet  v. 
Reading  Transit  Co.,  55  Pa.  465;  Leader  v.  North.  Cent. 
Ry.  Co.,  246  Pa.  452;  Charles  v.  Lehigh  Valley  R.  R., 
245  Pa.  496. 

There  is  no  right  of  the  plaintiff  to  recover  in  this 
case  where  the  view  of  approaching  trains  is  unob- 
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structed  for  a  long  distance  and  nnder  the  following  ad- 
ditional circumstances. 

(A)  Accident  happened  before  snnrise. 

(B)  All  the  positive  testimony  that  headlight  was 
baming — ^negative  testimony  that  it  was  not  burning. 

(C)  Uncontradicted  testimony  that  two  classification 
lights  in  front  of  engine  were  burning. 

(D)  Train  itself  could  be  seen  for  a  thousand  feet: 
Nelson  v.  P.,  C,  O.  &  St.  L.  Ey.  Co.,  57  Pa.  Superior  C5t 
541;  Welsh  v.  Penna.  K.  B.  Co.,  222  Pa.  162;  Tozer  y. 
Altoona,  Etc.,  E.  Ky.  Co.,  45  Superior  Ct.  417;  Shope 
V.  Central  Penna.  Traction  Co.,  242  Pa.  207;  Hamilton 
V.  C.  K.  E.  of  N.  J.,  227  Pa.  137;  Urias  v.  Penna.  R.  E. 
Co.,  152  Pa.  326;  Beach  y.  Penna.  R.  E.  Co.,  212  Pa. 
567;  Paul  v.  Philadelphia  &  Reading,  231  Pa.  338; 
Evans  v.  Penna.  R.  R.  Co.,  226  Pa.  370;  Myers  v.  B.  & 
O.  R.  R.,  150  Pa.  386. 

ChoM.  B.  Lenahan,  with  him  Joseph  P.  Lord,  for  ap- 
pellee, cited :  Taylor  v.  Delaware  &  Hudson  Canal  Co., 
113  Pa.  162;  Lodge  v.  Pittsburgh  and  L.  E.  R.  R.  Co., 
243  Pa.  10;  Haverstick  v.  Penna.  R.  R.  Co.,  171  Pa.  101 ; 
Laib  V.  Penna.  R.  R.  Co.,  180  Pa.  503;  Hugo  v.  B.  &  O. 
H.  R.,  238  Pa.  594. 

Opinion  by  Kbphabt,  J.,  July  21, 1915 : 
The  original  statement  sets  forth  ^that  the  said  rail- 
road in  the  Borough  of  Dorranceton,  or  partly  in  the 
Borou^  of  Dorranceton  and  partly  in  the  Borough  of 
Luzerne,  crosses  a  street  known  as  John  street,  in  the 
sa;id  Borough  of  Dorranceton,  where  the  said  street  con- 
nects with  or  runs  into  Marion  street  in  the  said  Bor- 
ough of  Lucerne;  that  the  said  railroad  crosses  said 
street  or  streets  at  grade."  These  boroughs  are  con- 
tiguous, the  line  between  them  being  about  the  center 
line  of  the  railroad.  John  street  and  Marion  street  end 
at  the  railroad,  or  rather  intersect  the  streets  running 
parallel  with  the  railroad  in  their  respective  boroughs. 
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If  both  streets  were  projected  across  the  tracks  they 
would  be  from  twenty  to  thirty  feet  apart.  Plaintifl 
amended  her  statement  by  averring  that  for  many  years 
prior  to  the  date  of  the  accident  there  was  a  well-defined 
pathway  across  the  tracks  which  was  uaed  for  foot  travel 
going  from  Marion  street  to  John  street.  This  amend- 
ment did  not  change  the  canse  of  action  or  the  location 
of  the  accident.  It  did  not  impose  any  new  or  different 
duty  on  the  defendant  other  than  what  was  embraced  in 
the  original  statement  It  did  limit  and  define  the  pre- 
cise location  of  the  accident  within  the  space  described 
in  the  statement  The  first  assignment  of  error  is  over- 
ruled. 

After  a  careful  examination  of  the  plaintiff's  evidence 
relating  to  the  location,  use  and  existence  of  the  per- 
missive crossing,  and  the  testimony  relative  to  the  place 
where  the  deceased  was  found,  we  are  convinced  that 
there  was  sufficient  evidence  from  which  the  jury  might 
reasonably  infer  that  the  deceased  was  injured  while 
using  the  permissive  crossing.  When  the  deceased  was 
found  on  a  permissive  highway,  which  crosses  the  rail- 
road at  grade,  it  being  a  public  highway  to  the  extent 
of  its  use,  the  presumption  is  that  he  was  rightfully  on 
the  highway  for  the  purpose  of  crossing  and  that  he  was 
injured  while  crossing:  Lehigh  Valley  R.  R.  Co.  v.  Hall, 
61  Pa.  361;  Welsh  v.  Erie,  Etc.,  Railroad  Co.,  181  Pa. 
461.  We  cannot  agree  with  the  learned  counsel  for  the 
appellant  that  with  mathematical  accuracy  it  can  be 
stated  positively  from  the  testimony  that  the  place  at 
which  Terry  was  found  was  some  distance  west,  or 
towards  Kingston,  from  the  permissive  pathway.  The 
plaintiff  fixes  the  location  of  the  deceased,  at  a  point 
close  to  the  outside  rail  of  the  track  next  to  and  im- 
mediately opposite  John  street.  The  location  of  the  per- 
missive crossing  runs  diagonally  from  John  street  to 
Marion  street.  From  this  description  it  might  be  fairly 
found  by  the  jury  that  the  place  where  the  deceased  was 
lying  was  on  the  permissive  crossing.    Appellant  can 
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only  reach  its  conclusion  here  urged  by  excluding  all  the 
testimony  except  that  as  to  the  ends  of  the  eastern  and 
western  lines  of  John  and  Marion  streets,  and  drawing  a 
diagonal  line  between  these  points  and  confining  the  de- 
ceased to  that  line.  The  location  of  the  pails  of  coal 
carried  by  the  deceased  was  not  fixed  with  definite- 
ness.  If  it  had  been,  their  mere  location  a  few  feet 
away  from  the  permissive  crossing  would  not  be  con- 
clusive as  to  the  place  where  the  accident  occurred. 
Such  evidence  would  not  overcome  the  presumption  aris- 
ing from  the  finding  of  the  injured  man  on  the  permis- 
sive crossing.  It  would  not  warrant  the  court  in  hold- 
ing that  the  deceased  was  a  trespasser,  and  as  such  tres- 
passer, the  defendant  owed  him  no  duty.  The  second  as- 
signment of  error  is  overruled. 

Shortly  before  six  o'clock  on  the  morning  of  Decem- 
ber 16,  1910,  while  it  was  quite  dark,  the  deceased,  who 
had  apparently  gone  from  his  home  to  a  canning  factory 
dose  by,  where  he  worked,  to  secure  two  pails  of  coal 
for  domestic  use,  while  returning  was  run  down  by  a 
train  of  the  defendant  and  received  injuries  from  which 
he  died  in  a  few  days.  No  one  saw  the  accident,  nor  is 
there  any  evidence  fixing  the  deceased  on  the  permissive 
crossing  before  the  accident  occurred.  There  is  no  dis- 
pute that  the  defendant  was  injured  by  a  train,  and  the 
identity  of  the  train  is  apparently  admitted.  From  suf- 
ficient evidence  the  jury  has  fixed  the  place  of  the  acci- 
dent as  being  on  the  permissive  crossing.  At  such  cross- 
ing the  defendant  owed  to  those  using  it  the  duty  of 
reasonable  care,  and  whether  or  not  such  reasonable  care 
was  exercised  is  ordinarily  a  question  for  the  jury  under 
all  the  evidence:  Lodge  v.  Pitts.  &  L.  E.  K.  E.  Co.,  243 
Pa.  10;  Taylor  v.  Delaware  &  Hudson  Canal  Co.,  113 
Pa.  162.  In  the  absence  of  evidence,  the  deceased  is 
presumed  to  have  stopped,  looked  and  listened  before 
crossing  a  railroad  at  a  public  highway;  but  the  defend- 
ant is  likewise  entitled  to  the  presumption  that  through 
its  agents  it  did  its  full  duty  in  approaching  the  cross- 
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ing:  Hanna  y.  Philadelphia  &  Beading  By.  Co.,  213  Pa. 
157;  P.  B.  B.  Co.  v.  Weber,  76  Pa.  157.  To  rebut  this 
presumption  in  foyor  of  the  defendant,  the  plaintiff  con- 
t^ided  that  it  failed  to  giye  proper  signals  or  to  haye  a 
headlight  on  its  engine  lighted.  Witness  Brace  testified 
that  he  obseryed  this  train  passing  nearly  eyery  morn- 
ing for  three  months ;  that  he  knew  it  was  due  about  the 
time  of  the  accident;  that  he  had  been  expecting  it  on 
this  particular  morning;  that  when  the  train  passed 
there  was  no  headlight  on  the  engine;  that  he  listened 
for  the  whistle  to  be  blown  and  the  bell  to  be  rung  on 
this  particular  morning,  and  there  was  no  whistle  blown 
or  bell  rung.  He  was  on  the  back  porch  long  enough  be- 
fore the  train  passed  to  hear  the  signals  if  any  were 
giyen,  and  in  such  a  position  that  he  could  obserye  the 
headlight  This  eyidence  of  the  failure  of  the  defend- 
ant to  perform  its  duty  was  positiye  and  direct  and  if 
belieyed  was  sufScient,  with  other  eyidence,  to  rebut  the 
presumption  that  the  defendant  had  done  all  that  was 
required  of  it  in  approaching  a  grade  crossing.  It  is 
argued,  howeyer,  that  the  eyidence  of  the  train  crew  was 
so  oyerwhelming  and  conyincing  as  to  the  performance  of 
appellant's  duty  as  to  bring  the  case  in  line  with  Keiser 
y.  Lehigh  Valley  B.  B.  Co.,  212  Pa.  411,  and  Charles  y. 
Lehigh  VaUey  B.  B.  Co.,  245  Pa.  496.  It  is  there  held 
that  the  testimony  of  a  number  of  witnesses  that  they  did 
not  hear  the  bell  rung  or  whistle  blown  cannot  preyail 
against  the  positiye  and  conclusiye  testimony  of  the  rail- 
road company  clearly  showing  these  duties  to  haye  been 
performed.  The  eyidence  in  this  case,  howeyer,  is  not  of 
the  character  noted  in  the  cases  just  referred  to.  The 
testimony  before  us  is  positiye  testimony.  After  a  care- 
ful consideration  of  appellant's  eyidence,  there  is  much 
in  it  which  weakens  its  force.  The  recollection  of  some 
of  the  witnesses  was  based  on  their  customary  method  of 
giying  signals.  They  did  not  know  of  the  accident  until 
many  hours  afterwards,  and  there  was  nothing  to  im- 
press on  their  minds  when  the  warning  was  giyen.    This 
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case  is  much  similar  in  this  aspect  to  that  of  Haverstick 
V.  P.  B.  B.  Co.,  171  Pa.  101 ;  Laib  v.  P.  B.  B.  Co.,  180  Pa. 
503 ;  and  Hugo  v.  B.  &  O.  B.  B.  Co.,  238  Pa.  594,  where  it 
is  held  ^^that  the  presumption  that  the  trainmen  per- 
formed their  duty  when  a  train  approached  a  grade 
crossing  might  be  rebutted  by  the  testimony  of  a  single 
witness  of  the  plaintiff  that  no  whistle  was  sounded  or 
bell  rung^'  To  establish  the  contributory  negligence  of 
the  defendant,  appellant  must  depend  largely  on  its 
theory  that  it  had  performed  its  duty.  When  the  acci- 
dent occurred  it  was  dark.  The  tracks,  for  some  dis- 
tance, were  straight,  and  in  daytime  an  approaching 
train  could  be  easily  seen.  At  night  the  range  of  vision 
is  somewhat  limited  and  lights  of  any  kind  moving  in  a 
direct  line  are  very  deceptive  and  confusing.  On  the 
plaintiff's  theory  of  the  case,  with  the  absence  of  the 
signals  and  headlights,  the  court  could  not,  as  a  matter 
of  law,  hold  the  plaintiff  guilty  of  contributory  negli- 
gence. The  small  classification  lights  were  not  intended 
to  give  notice  of  a  moving  train :  Johnson  v.  Philadel- 
phia &  Beading  By.  Co.,  232  Pa.  378.  It  is  only  in  clear 
cases  that  the  question  of  contributory  negligence  be- 
comes one  of  law. 

Grant  v.  Philadelphia,  Baltimore  &  Washington  B.  B. 
Co.,  215  Pa.  265,  relied  upon  by  appellant,  is  not  in  con- 
flict with  the  conclusion  here  reached.  In  that  case  it 
was  held  that  where  a  person  is  known  to  reach  a  high- 
way crossing  a  railroad  at  grade  by  two  routes,  one  of 
which  he  can  lawfully  use,  and  in  the  use  of  the  other  he 
is  a  trespasser,  and  when  the  body  of  such  person  is 
found  on  the  tracks  off  the  highway,  and  blood  stains  at 
the  highway  indicate  that  he  had  been  struck  while  on 
the  crossing,  the  Supreme  Court  held  that  the  jury 
would  not  be  permitted  to  guess  how  the  man  reached 
the  highway,  there  being  no  evidence  as  to  which  route 
he  had  used  to  reach  the  grade  crossing  at  the  time  he 
was  killed. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed  at  the  cost  of  the  appellant. 
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Scranton  City,  Appellant,  v.  Bose. 

Mines  and  mining — Municipal  bureau  of  mine  inspection — Be- 
fusal  to  furnish  plans — Misdemeanor — Criminal  law — Ordinance 
-^Repeal  of  ordinance— Act  of  July  26, 1918,  P.  L.  HS9. 

The  Act  of  July  26,  1918,  P.  L.  1489,  authorizing  municipal 
corporations  in  the  anthracite  regions  to  create  a  bureau  of  mine 
inspection  and  surface  support,  does  not  become  operative  until 
municipal  action  is  taken  creating  such  bureau.  The  refusal  to 
furnish  maps  or  plans  of  coal  mines  within  municipal  limits  does 
not  become  a  misdemeanor  until  an  ordinance  has  been  passed 
creating  the  bureau  contemplated  by  the  act.  If  after  the  cre- 
ation of  such  a  bureau  a  mine  superintendent  refuses  to  furnish 
maps  or  plans  he  may  be  prosecuted,  but  if  the  ordinance  creating 
the  bureau  is  repealed  pending  the  prosecution  all  further  proceed- 
ings cease  on  the  repeal. 

Oriminal  proceedings  which  have  not  been  determined  by  final 
judgment  are  wiped  out  by  a  repeal  of  the  act  under  which  the 
prosecution  for  the  offense  took  place. 

Argued  March  2,  1915.  Appeal,  No.  26,  March  T., 
1915,  by  plaintiff,  from  judgment  of  Q.  S.  Lackawanna 
Co.,  June  T.,  1914,  No.  6,  sustaining  appeal  from  magis- 
trate in  case  of  Scranton  City  v.  C.  C.  Bose.  Before 
Bice,  P.  J.,  Orlady,  Hbad,  Kbphabt  and  Trbxlbb,  JJ. 
Affirmed. 

Appeal  from  judgment  of  magistrate. 

From  the  record  it  appeared  that. 

The  Delaware  and  Hudson  Company  operates  three 
collieries,  viz:  the  Marvine,  Leggett's  Creek,  and  Von 
Storch,  which  are  wholly  or  in  part  located  in  the  City 
of  Scranton.  C.  C.  Bose,  the  defendant,  is  the  superin- 
tendent in  charge  of  the  mining  operations. 

The  City  of  Scranton,  on  August  5, 1913,  adopted  an 
ordinance,  No.  44,  creating  a  bureau  of  mine  inspection 
and  surface  support,  for  the  purpose  of  carrying  into 
effect  certain  provisions  of  the  Act  of  Assembly  of  July 
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26, 1913,  P.  L.  1439.    About  five  months  later,  on  Janu- 
ary 10, 1914,  the  city  repealed  said  ordinance  No.  44. 

In  the  meantime  proceedings  had  been  instituted 
against  C.  C.  Rose  before  a  magistrate  for  violating 
section  4  of  the  act  which  made  it  a  misdemeanor  to  re- 
fuse maps  or  drawings  of  mines  within  the  city  limits 
to  the  municipal  bureau  of  mine  inspection  and  sur- 
face support.  Rose  was  convicted  before  the  magis- 
trate, but  appealed  from  his  decision.  Pending  the  ap- 
peal the  ordinance  was  repealed. 

The  court  in  an  opinion  by  Edwabds,  P.  J.,  sustained 
the  appeal  and  dismissed  the  proceedings. 

Error  assigned  was  the  judgment  of  the  court 

Datnd  J.  Davis,  City  Solicitor,  for  appellant. — The 
city  council  cannot  by  any  action  on  their  part  relieve 
the  defendant  from  liability  for  the  commission  of  an 
oflfense  which  the  legislature  had  declared  to  be  a  mis- 
demeanor :  Kansas  City  v.  White,  69  Mo.  26. 

Everett  Warren,  with  him  James  H.  Torrey,  for  ap- 
pellee.— The  court  did  not  err  in  dismissing  the  pro- 
ceedings on  the  ground  that. the  repeal  by  the  City  of 
Scranton,  of  the  ordinance  for  carrying  into  effect  the 
Act  of  1913,  put  an  end  to  all  proceedings  growing  out 
of  violation  of  the  ordinance :  Naylor  v.  Oalesburg,  56 
111.  285;  Barton  v.  Oadsden,  79  Alabama  495;  Kansas 
City  V.  Clark,  68  Mo.  588;  Town  of  Rutherford  v.  Swink, 
96  Tenn.  564. 

Opinion  by  Kbphakt,  J.,  July  21, 1915 : 
The  defendant  was  convicted  and  fined  |1,000  by  a 
magistrate  in  the  City  of  Scranton  for  a  violation  of 
Section  4  of  the  Act  of  July  26, 1913,  P.  L.  1439,  in  re- 
fusing to  furnish  to  the  bureau  of  mine  inspection  and 
surface  support  an  accurate  map  or  plan  of  the  workings 
or  excavations  of  the  Delaware  and  Hudson  Company's 
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coal  mines  within  the  city  limits,  for  which  company  the 
defendant  was  superintendent.  An  appeal  was  allowed 
from  this  conviction  and  pending  the  appeal,  the  ordi- 
nance of  the  City  of  Scranton,  nnder  this  act  creating 
the  bureau,  was  repealed. 

The  act  was  intended  to  protect  the  subjacent  sup* 
port  of  streets  and  highways,  by  requiring  the  adequate 
natural  support  to  be  kept  or  permitted  to  remain  under 
the  streets;  or,  where  it  was  necessary  to  remove  the 
coal,  in  lieu  of  the  natural  support,  artificial  support 
was  to  be  supplied.  The  act  authorized  municipal  cor- 
porations in  the  anthracite  regions  to  create  a  bureau  of 
mine  inspection  and  surface  support.  It  defined  the 
qualifications  of  its  members,  their  powers  and  duties, 
and  required  all  persons  affected  by  the  act  to  furnish 
mine  maps  within  three  months  after  the  creation  of 
this  bureau.  The  act  forbids  coal  to  be  mined  out  unless 
surface  support,  as  indicated,  is  permitted  to  remain,  and 
provides  a  penalty  for  any  violation  of  the  act. 

It  will  be  seen  that  the  purpose  of  the  act  and  the  mis- 
chief it  was  intended  to  remove  could  become  active 
and  have  force  and  effect  as  law  only  by  the  creation, 
organization  and  existence  of  the  bureau  therein  speci- 
fied. The  machinery  which  worked  out  the  purpose  of 
the  act  was  lodged  in  the  bureau.  It  was  therefore  the 
life  and  spirit  of  the  act.  The  legislature  in  a  sense  dele- 
gated to  one  of  its  municipal  subdivisions  the  power  to 
supply  by  ordinance  the  essential  feature  to  cause  the 
act  to  operate  and  make  it  effective.  There  was  no  posi- 
tive command  on  the  municipal  corporation  to  act.  It 
might  adopt  and  enforce  the  act  if  it  so  desired,  and  if, 
through  exigencies  of  plublic  affairs,  it  was  necessary  to 
withdraw  from  the  benefits  of  the  act,  they  could  repeal 
the  ordinance  which  secured  these  benefits.  Therefore, 
the  provisions  of  the  act,  and  all  that  is  attempted  to  be 
secured  through  its  effective  operation,  lie  dormant 
until  life  is  given  it  by  municipal  legislative  action  and 
is  kept  in  it  by  the  continuance  of  such  action.    When 
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the  City  of  Scranton  passed  the  ordinance  creating  this 
bnrean  and  appointing  its  members^  it  took  the  neces- 
sary steps  (barring  all  other  questions  except  the  one 
we  are  discussing)  to  bring  about  the  conditions  con- 
templated by  the  statute,  and  the  conditions  and  circum- 
stances sought  to  be  remedied,  relieved  or  prevented, 
were  then  actively  brought  within  the  sphere  of  lawful 
regulation.  This  regulation  made  the  refusal  to  furnish 
maps  and  plans,  within  three  months  after  the  bureau's 
creation,  a  misdemeanor,  and  subjected  the  offender  to 
the  penalty  of  the  act.  The  lawful  authority,  which 
caused  this  refusal  to  act  to  become  a  crime,  did  not 
emanate  from  the  statute  alone,  but  required,  by  legis* 
lative  direction,  the  joinder  of  the  council  of  the  munici- 
pal corporation,  through  its  ordinance.  It  was,  then 
under  the  joint  action  of  the  statute  and  the  ordinance 
that  this  condition  of  fact  becomes  criminal.  The  con- 
tinuation of  this  law  making  this  act  a  crime  depended 
on  the  continued  joint  action  of  both  bodies.  Had  the 
legislature  repealed  its  part  of  the  law,  the  ordinance  of 
council  would  cease  to  operate;  and  as  the  act,  before 
becoming  effective,  required  the  continued  action  of  the 
municipal  corporation,  its  withdrawal  rendered  in- 
effective the  statute.  In  other  words,  as  the  action  of 
council  was  necessary  to  make  this  act  a  crime,  the  re- 
peal of  that  action  wipes  out  the  crime.  It  has  the  same 
effect  as  though  the  offense  was  declared  a  misdemeanor 
entirely  by  ordinance  or  entirely  by  statute.  Though 
the  act  of  assembly  specifies  what  act  shall  constitute 
the  offense,  how  it  shall  be  prosecuted,  and  the  pen- 
alty for  such  offense,  but  it  depends  upon  the  afOirma- 
tive  action  of  the  municipal  corporation,  as  directed  by 
the  act,  to  bring  these  conditions  within  the  sphere  of 
an  active  rule  of  law.  It  is  error  to  say  the  offense 
charged  was  the  violation  of  an  act  of  assembly  and  the 
penalty  incurred  was  under  that  act.  It  was  under 
both  the  act  and  the  ordinance.  When  this  appeal  would 
be  heard  in  the  Court  of  Quarter  Sessions,  it  necessarily 
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must  be  a  proceeding  de  novo,  and  as  such,  the  prose- 
cution would  have  no  ordinance  then  in  existence  to 
support  it.  There  is  no  vested  right  in  the  (Common- 
wealth, existing  after  the  repeal  of  a  criminal  statute,  to 
prosecute  an  ofFense  in  existence  prior  to  the  repeal  of 
such  statute.  It  is  unnecessary  to  cite  authority  as  to 
the  effect  of  the  repeal  of  a  criminal  statute  on  pending 
proceedings.  It  is  weir  settled  that  all  proceedings 
which  have  not  been  determined  by  final  judgment,  are 
wiped  out  by  a  repeal  of  the  act  under  which  the  prose- 
cution for  the  ofFense  took  place. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  afOirmed  at  the  cost  of  the  appellant 


Baub,  Appellant,  v.  Lackawanna  County. 

Taxation — Separation  of  coal  from  surface — Deed — Tax  assess- 
ment 

A  coal  company  conveyed  land  to  an  individual  '^excepting  and 
reserving^  however^  unto  the  said  company,  their  successors  and 
assigns,  all  coal  and  minerals  beneath  the  surface  of  and  belong- 
ing to  said  lot,  and  also  reserving  to  said  company,  its  successors 
and  assigns,  the  sole  right  and  privilege  to  make,  construct  and  use 
any  subterranean  passage  or  gangway  under  said  lot  that  may  be 
required  by  said  company,  its  successors  and  assigns,  to  reach  and 
mine  any  coal  or  other  minerals  belonging  or  appertaining  to  other 
lands  or  premises,  but  without  the  right  to  said  company  to  mine 
and  remove  any  coal  or  other  minerals  under  said  lot,  except  for 
the  purpose  of  making  and  using  said  subterranean  passages  or 
gangways,  but  not  thereby  opening  any  mine  or  airshaft  or  estab- 
lishing any  fixture  upon  the  surface  of  said  lot"  Subsequently 
the  county  authorities  assessed  the  surface  of  the  land  to  the 
grantee  in  the  deed  and  assessed  the  coal  underlying  the  same  to 
''owner  unknown."  The  grantee  paid  the  taxes  assessed  against 
the  surface,  but  not  against  the  coaL  The  county  advertised  the 
sale  of  the  coal  for  the  unpaid  taxes.  The  owner  of  the  sur- 
face then  filed  a  bill  for  an  injunction  to  restrain  the  sale.  Held, 
that  a  taxable  estate  remained  in  the  grantor,  and  that  the  assess- 
ment was  sufficient  to  cover  it. 
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Argned  March  3,  1915.  Appeal,  No.  24,  March  T., 
1915,  by  plaintiff,  from  decree  of  C.  P.  Lackawanna  Co., 
June  T.,  1910,  No.  3,  dismissing  bill  in  equity  in  case  of 
Andrew  B.  Banb  v.  Lackawanna  County,  et  al.  Before 
BiCB,  P.  J.,  Orlady,  Head,  Eephabt  and  Tbbxleb,  JJ. 
Affirmed. 

Bill  in  equity  for  an  injunction.    Before  O'Neill,  J. 
The  facts  are  stated  in  the  opinion  of  the  Superior 
Court 

Error  Msigned  was  decree  dismissing  the  bill. 

Cole  B.  Price,  with  him  Samuel  B.  Price  and  John  H. 
Price,  for  appellant. — ^If  the  grantor  cannot  mine  the 
coal,  he  has  no  dominion  or  use  of  it.  The  language  is 
awkward  and  inconsistent,  but  the  intention  is  plain. 
It  is,  that  all  the  coal  shall  remain  in  place  except  that 
which  was  necessarily  taken  out  in  gangways  driven 
under  the  lot  for  the  purpose  of  obtaining  coal  from  ad- 
joining lands.  This  left  in  the  company  no  title  to  sub- 
terranean or  mining  property,  for  the  use  of  the  coal  was 
conveyed  to  the  grantees,  to  support  the  surface,  and 
that  is  the  only  property  right  which  can  be  derived 
from  subterranean  minerals  except  the  right  to  mine  and 
remove  them:  Caldwell  v.  Copeland,  37  Pa.  427;  Cald- 
well V.  Fulton,  31  Pa.  475. 

If  there  is  no  severance,  coal  and  surface  must  be  as- 
sessed together:  Scranton  v.  Gilbert,  16  W.  N.  C.  28; 
Kunes  v.  McCloskey,  115  Pa.  461. 

John  P.  Kelly,  with  him  John  B.  Jordan,  County  So- 
licitor, and  John  J.  Toohey,  for  appellees :  Whitaker  v. 
Brown,  46  Pa.  197. 

Opinion  by  Kephart,  J.,  July  21, 1915 : 

Was  there  an  estate  in  land  which,  under  the  laws  of 
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the  Commonwealth,  would  be  the  subject  of  an  assess- 
ment and  a  tax? 

The  appellant  is  the  owner  of  a  lot  of  ground  situate 
in  Scranton,  being  lot  No.  4,  block  31,  regularly  assessed 
for  taxes.  He  acquired  his  title  through  sundry  con- 
veyances and,  in  ^  far  as  the  question  here  involved  is 
concerned,  it  originated  with  the  deed  of  the  Lacka- 
wanna Iron  and  Coal  Company.  This  deed  contained 
the  foUowing:  "Excepting  and  reserving,  however,  unto 
the  said  company,  their  successors  and  assigns,  all  coal 
and  minerals  beneath  the  surface  of  and  belonging  to 
said  lot  and  also  reserving  to  said  company,  its  succes- 
sors and  assigns,  the  sole  right  and  privilege  to  make, 
construct  and  use  any  subterranean  passage  or  gangway 
under  said  lot  that  may  be  required  by  said  company, 
its  successors  and  assigns,  to  reach  and  mine  any  coal 
or  other  minerals  belonging  or  appertaining  to  other 
lands  or  premises,  but  without  the  right  to  said  company 
to  mine  and  remove  any  coal  or  other  minerals  under 
said  lot,  except  for  the  purpose  of  making  and  using 
said  subterranean  passage  or  gangway,  but  not  thereby 
opening  any  mine  or  airshaf t  or  establishing  any  fixture 
upon  the  surface  of  said  lot.''  In  1907  and  19(^  the  as- 
sessors separately  assessed  to  "owner  unknown''  the  coal 
under  this  lot,  and  county  taxes  were  levied  thereon. 
This  bill  in  equity  was  brought  to  enjoin  the  county 
treasurer  from  selling  the  coal  under  appellant's  lot  and 
asked  that  the  assessment  be  declared  null  and  void. 

As  between  the  grantor  and  grantee,  should  there  be 
an  effort  on  the  part  of  the  grantor  to  mine  the  coal 
contrary  to  the  language  of  this  conveyance,  full  force 
and  effect  may  be  given  to  the  words  quoted  above.  The 
contest  before  us  is  not  between  the  grantor  and  grantee, 
but  arises  by  virtue  of  the  right  in  the  Commonwealth  to 
demand  that  all  property,  designated  by  law,  respond  in 
its  just  proportion  to  the  tax  burden.  If  such  property 
be  in  existence,  in  an  estate  presently  taxable,  it  is  the 
duty  of  the  assessor  to  return  it  for  taxation.    There  is 
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no  question  about  the  existence  of  the  coal  underneath 
appellant's  land^  and  it  only  remains  for  us  to  determine 
from  this  conveyance  whether  there  remained  in  the 
grantor  an  estate  in  the  property.  If,  in  the  course  of 
our  inquiry,  it  is  determined  that  sufBcient  estate  exists 
in  the  grantor  to  support  this  assessment,  our  further  in- 
quiry would  stop  without  determining  the  many  ques- 
tions as  to  construction  presented  by  the  appellant  in 
his  argument.  Before  discussing  this  question  it  is 
well  to  observe  that  appellant's  assessment,  being  with- 
out limitation  as  to  the  character  of  the  estate  intended 
to  be  covered,  is  broad  enough  to  cover  all  estates,  both 
surface  and  subjacent,  the  entire  fee.  It  could  not  be 
held  in  a  contest  with  the  owner  to  include  an  estate  to 
which  the  plaintiff  had  no  title,  but  had  a  right  in  the 
nature  of  a  subsisting  covenant  running  with  the  land, 
restricting  the  use  of  the  estate  excepted  or  attempted  to 
be  created. 

It  is  apparent,  without  entering  into  an  elaborate  dii^ 
cussion  of  the  effect  of  the  words  "without  the  right  of 
said  company  to  mine  and  remove  any  coal  or  any  min- 
erals under  said  lot,"  that  the  grantor  reserved  to  him- 
self such  an  estate  and  such  a  right  to  a  certain  use  in 
the  property  as  would  be  the  subject  of  a  future  con- 
veyance, and  such  a  conveyance  would  be  of  real  prop- 
erty. The  words  quoted  as  used  in  the  reservation  or  ex- 
ception do  not  destroy  the  quantity  of  the  estate  therein 
excepted  or  reserved  or  the  time  of  enjoyment  of  the 
freehold  left  in  the  grantor,  though  it  might  have  a 
tendency  to  limit  or  restrict  the  use  of  the  fee  therein 
reserved.  This  we  do  not  decide.  Such  estate  was  a 
proper  subject  of  taxation,  and  the  description  of  the 
property  employed  in  assessment  was  sufficient  to  cover 
just  such  an  estate  left  in  the  grantor. 

We  do  not  here  determine  the  effect  of  this  covenant, 

whether  it  is  a  covenant  for  surface  support  running 

with  the  land,  inuring  to  the  benefit  of  the  grantee,  and 

would  not  be  discharged  by  judicial  sale,  or  whethtf  it 

Vol.  lx— 30 
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is  a  restriction  upon  the  estate  retained  and  excepted  by 
the  grantor,  or  whether  it  is  a  limitation  upon  the  use  in 
the  grantor  attached  to  and  becoming  a  part  of  the  sur- 
face estate.  It  cannot  be  decided  in  this  issue  whether 
this  estate,  as  taxable  property,  is  burdened  with  this 
covenant  for  surface  support,  restriction  or  limitation 
of  use,  and  as  thus  burdened  would  pass  to  the  purchaser 
at  a  tax  sale.  As  a  covenant  it  could  not  have  the  effect 
of  enlarging  the  estate  conveyed  to  the  grantee,  thereby 
vesting  in  him  the  absolute  ownership  of  the  coal,  for  a 
restriction  upon  the  use  of  property  does  not  convey  a 
title  to  the  property.  We  therefore  hold  that  the  assess- 
ment was  legal,  without  determining  the  effect  of  the 
clause  quoted  upon  the  entire  exception  and  reservation 
contained  in  the  deed,  except  that  it  did  not  convey  to 
the  grantee  an  estate  in  fee  simple  to  the  coal  under- 
neath his  lot. 

The  assignments  of  error  are  overruled  and  the  decree 
is  affirmed  at  the  cost  of  the  appellant. 


Gsizik  V.  Verhovay  Sick  Benefit  Assn.,  Appellant 

PracHee,  C.  P. — Amendment — Namee  of  partiee — Act  of  May 
i,  18&B,  P.  L.  6H — Beneficial  aeeociations. 

Amendments  in  the  names  of  the  parties  which  do  not  change 
the  cause  of  action^  and  are  made  before  the  statute  of  limitations 
has  run  are  permitted  under  the  Act  of  May  4, 1852,  P.  L.  574. 

Where  an  action  is  brought  against  a  beneficial  association  by  a 
husband  as  the  beneficiary,  and  the  defendant,  which  has  the  appli- 
cation designating  the  beneficiary  in  its  possession,  contends  that 
the  heirs  at  law  are  the  beneficiaries,  and  the  record  is  then  amend- 
ed so  as  to  add  the  guardian  of  a  minor  the  only  other  heir  at  law, 
and  this  causes  a  continuance  of  the  case,  the  defendant  will  not  be 
permitted  at  the  subsequent  trial  to  allege  that  the  husband  was 
the  only  beneficiary,  and  therefore  the  rightful  plaintifF. 

BeHefieial  assodatione-^ealth  of  applicant — Warranty. 
Slight  troubles,  temporary  and  light  illness,  infrequent  and  light 
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attacks  of  sickness,  not  of  such  character  to  produce  bodily  in- 
firmity or  serious  impairment,  or  derangement  of  vital  organs,  do 
not  disprove  the  warranty  of  good  health  in  an  application  for 
membership  in  a  beneficial  association. 

Where  an  application  for  membership  in  a  beneficial  association 
states  that  the  applicant  is  healthy,  and  the  certificate  of  the  as- 
sociation's medical  examiner,  approved  by  the  officers,  sustained  his 
statement,  and  it  appears  that  the  member  subsequently  died  of 
pleuro-pneumonia,  the  association  may  show  that  the  insured  was 
afflicted  with  consumption  when  the  application  was  made,  but 
mere  declarations  of  the  deceased  and  her  husband  to  that  effect 
will  not  overthrow  the  certificate  of  good  health,  and  this  is  espe- 
cially so  where  there  is  proof  that  such  declarations  were  made  after 
the  application  had  been  signed. 

Argued  March  4, 1915.  Appeal,  No.  13,  March  T.,  1915, 
by  defendant,  from  judgment  of  C.  P.  Lackawanna  Co., 
May  T.,  1911,  No.  280,  on  verdict  for  plaintiff  in  case  of 
Andrew  Csizik,  et  al.,  v.  Verhovay  Sick  Benefit  Associ- 
ation. Before  Bicb,  P.  J.,  Orlady,  Head,  Eephabt  and 
Trbxler,  JJ.    AfOirmed. 

Assumpsit  to  recover  death  benefits.  Before  New- 
COMB,  J. 

At  the  trial  the  defendant  alleged  that  the  deceased 
and  her  husband  had  made  misrepresentations  as  to  her 
health  contrary  to  the  statement  in  the  application  that 
she  was  healthy. 

When  Joseph  Balla  was  on  the  stand  he  was  asked  this 
question : 

Mr.  Vosburg.  Q.  Did  you  have  any  talk  with  her  about 
this  time  as  to  her  health?  A.  She  was  talking  about  her 
health  to  my  wife  and  I  was  listening  to  it.  Q.  What 
did  she  say? 

Mr.  Fitzgerald.   What  is  the  purpose  of  this  Inquiry? 

Mr.  Vosburg.    To  show  what  she  admitted  herself. 

The  Court.  You  have  got  to  prove  that  this  woman 
was  ailing  in  some  other  way.  The  objection  is  sus- 
tained. 

Exception.    (4) 
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Mr.  Vosburg.  I  offer  to  show  by  Joseph  Balla  that  he 
had  known  Andrew  Csizik  for  a  long  time ;  that  he  had 
a  talk  with  him  shortly  before  Mrs.  Csizik  applied  for 
membership  in  the  defendant  society  and  that  Mr.  Csizik 
told  him  at  that  time  that  his  wife's  health  was  very  bad, 
she  was  suffering  from  consumption ;  and  this  was  be- 
fore the  application  was  made. 

Mr.  Fitzgerald :  The  offer  is  objected  to  as  immaterial^ 
irrelevant  and  incompetent. 

The  Court :  What  is  the  purpose  of  this  offer? 

Mr.  Vosburg:  As  tending  to  show  fraud  in  the  pro- 
curement of  the  certificate  and  the  violation  of  the  pro- 
visions of  the  by-laws  relating  to  the  health  of  the  party 
insured. 

The  Court:  The  objection  is  sustained.  Exception. 
(5) 

Mr.  Vosburg:  We  make  this  offer  as  to  Andrew 
Szmerik  that  in  the  month  of  April,  of  1910,  he  met  An* 
drew  Csizik,  husband  of  Mrs.  Csizik,  who  told  him  at 
that  time  that  his  wife  was  very  sick;  that  she  was 
coughing  a  great  deal  and  that  she  was  suffering  from 
consumption. 

This  for  the  purpose  of  showing  that  a  fraud  was  prac- 
ticed in  the  procurement  of  this  certificate ;  and  that  the 
condition  of  health  of  the  assured  was  not  at  that  time 
such  as  to  warrant  her  being  received  as  a  member  under 
the  by-laws. 

Mr.  Fitzgerald :  The  counsel  for  the  plaintiff  objects 
to  the  offer  as  immaterial,  irrelevant,  and  incompetent. 

The  Court:  Exception.     (6) 

By  Mr.  Vosburg:  The  counsel  for  the  defendant  pro- 
pose to  prove  by  the  witness,  Alex.  Cabr,  on  the  stand 
that  he  is  the  supreme  president  of  the  defendant  society 
and  was  at  the  time  when  the  application  was  made  and 
certificate  issued  in  this  case.  We  propose  to  identify 
by  him  the  application  which  was  forwarded  upon  the 
basis  of  which  the  certificate  was  issued  and  have  him 
translate  the  same  into  English^  this  certificate  showing 
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that  the  beneficiary  designated  her  husband,  Andrew 
Csizik,  as  the  beneficiary  to  whom  the  insurance  should 
be  paid.  For  the  purpose  of  showing  that  the  present 
plaintiffs  are  not  the  beneficiaries  named  by  the  contract 
of  the  parties,  therefore,  they  cannot  recover. 

Mr.  Monaghan :  The  offer  is  objected  to  as  immaterial 
and  irrelevant 

The  Court :  What  was  it  that  occasioned  the  plea  of 
surprise  and  the  withdrawal  of  a  juror?  The  answer  of 
the  defendant's  counsel  is  that  it  was  made  by  defend- 
ant's counsel  and  on  their  motion  that  under  the  terms 
of  the  by-laws  the  beneficiaries  were  heirs-at-law  of  the 
insured  and,  therefore,  the  suit  was  improperly  brought 
on  behalf  of  the  surviving  husband. 

Mr.  Vosburg:  I  would  like  to  add  to  that  this:  That 
at  that  time  the  application  which  was  written  in  the 
Magyar  language  had  not  been  translated  and  neither  the 
counsel  nor  the  court  was  familiar  with  the  fact  that  the 
husband  was  named  as  beneficiary  in  that  application. 

The  Court:  Evidently  the  court  took  your  view  of  it 
and  adopted  your  contention,  that  it  was  the  children 
and  not  the  husband  who  were  entitled  to  sue.  It  would 
seem  to  me  that  under  those  circumstances  you  are  now 
estopped  from  shifting  your  ground  and  taking  a  po- 
sition exactly  the  reverse  of  that.  The  defendant,  in  this 
first  instance,  when  this  case  came  to  trial  on  the  issue, 
having  taken  the  ground  that  as  a  matter  of  law  the  by- 
laws now  in  evidence,  governed  the  question  sought  to 
be  raised  by  the  offer  to  which  objection  is  made,  I  am  of 
opinion  that  the  defendant  company  is  estopped  from 
reversing  its  position  and  taking  the  contrary  ground 
now  for  the  purpose  of  defeating  the  present  plaintiff's 
right  to  recover,  upon  the  theory  that  the  terms  of  the 
application  govern  rather  than  the  terms  of  the  by-laws 
upon  which  it  relied  in  the  first  instance,  and  therefore 
the  objection  is  sustained. 
^Exception  noted  for  the  defendant.  (7) 
;  Mr*  Vosburg :  The  counsel  for  the  defendant  proposes 
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to  prove  by  the  witness  on  the  stand,  Hemena  Markovitz, 
that  Mrs.  Csizik  told  her  at  the  time  that  when  her  appli- 
cation was  taken  in  for  membership  in  the  defendant 
society  she  was  in  very  poor  health,  but  that  John  Qer- 
gas,  the  chairman,  and  her  hnsband  insisted  on  taking 
her  in,  and  that  she  knew  at  that  time  she  was  not  in  a 
physical  condition  so  that  she  could  become  a  member. 

Mr.  Fitzgerald :  The  offer  is  objected  to  for  the  same 
reason ;  and  for  the  further  reason  the  witness  has  an- 
swered she  had  no  such  conversation. 

The  Court:  At  the  present  time  there  is  no  basis  for 
any  such  declaration.  The  objection  is  therefore  sus- 
tained, without  prejudice  to  your  right  to  inquire  later 
on,  if  further  developments  warrant  it. 

Exception  noted  for  the  defendant.    (8) 

Louis  Gergas  was  asked  the  question : 

Mr.  Vosburg :  Q.  How  near  to  this  time  when  she  ap- 
plied for  membership  that  you  heard  about  it,  did  you 
see  her?   A.  May  be  a  week  or  two  weeks  I  seen  her. 

Q.  Before  or  after.    A.  After. 

Q.  Could  you  describe  her  appearance  as  to  health 
when  you  last  saw  her  before  that  time? 

Mr.  Fitzgerald :  The  question  is  objected  to. 

Mr.  Vosburg:  Q.  Did  you  have  any  talk  with  her 
about  this  time  as  to  her  health? 

A.  She  was  talking  about  her  health  to  my  wife  and  I 
was  listening  to  it. 

Q.  What  did  she  say? 

Mr.  Fitzgerald :  The  question  is  objected  to. 

The  Court :  What  is  the  purpose  of  the  inquiry? 

Mr.  Vosburg:  To  show  what  she  admitted  herself. 

The  Court :  You  have  got  to  prove  that  this  woman 
was  ailing  in  some  other  way.  The  objection  is  sus- 
tained. 

Exception.     (10) 

Court  charged  in  part  as  follows: 

[It  is  undisputed  that  there  was  an  examination,  an 
examination  by  Dr.  Bilheimer,  who  is  now  dead,  and  that 


Digitized  by 


Google 


CSIZIK  V.  VEBHOVAT  SICK  B.  ASSN.,  AppeUant.  471 
466,  (1915).]  Oharge  of  Oourt  bdow^ArgomentB. 
he  certified,  in  brief,  that  he  had  examined  the  woman 
and  found  her  in  fairly  good  health.  To  your  mind  or 
my  mind  or  the  mind  of  many  another  person  that  might 
seem  to  be  somewhat  equivocal,  and  if  we  were  con- 
cerned in  a  financial  way  about  her  health  we  might  feel 
constrained  to  inquire  a  little  more  carefully;  but  of 
that  the  parent  society  here  was  the  judge.  The  certifi- 
cate went  to  its  officers,  spoken  of  in  some  of  the  papers 
here  as  the  ^^supreme  officers,''  and  they  sat  in  judg- 
ment upon  it  and  it  proved  to  be  satisfactory  to  them 
and  they  accepted  it,  and  upon  the  faith  of  it  they  issued 
this  certificate  to  the  woman.  According  to  my  under- 
standing of  the  by-laws,,  which  formed  part  and  pared 
of  this  contract,  and  governed  both  parties,  the  surviving 
members  of  this  woman's  family,  on  the  one  fflde  and  the 
insuring  society,  on  the  other,  when  they  accepted  that 
certificate  it  was  decisive  of  the  question  whether  she 
was  insurable  within  the  meaning  of  their  organic  law, 
so  we  must  treat  her  as  insurable.]    (10) 

Verdict  and  judgment  for  plaintiff  for  |952.  Defend- 
ant appealed. 

Errors  asrigned,  among  others,  were  (4-9)  rulings  on 
evidence  quoting  the  bill  of  exceptions  and  (10)  above 
instructions  quoting  them. 

C.  A.  Battenhurg  and  A.  A.  Voshurg,  for  appellant. — 
We  contend  that  the  substituted  plaintiffs,  the  children 
of  Barbara  Csizik,  had  no  right  of  action  against  the  de- 
fendant: Compton's  Est.,  25  Pa.  Superior  Gt.  28;  Men- 
ovsky  V.  Menovsky,  19  Pa.  Superior  Ct.  427;  Thoineuf  v. 
Knights,  Etc.,  12  Pa.  Superior  Ct.  195. 

The  evidence  of  the  witnesses  as  to  the  ill  health  of  the 
insured  at  the  time  of  the  issuance  of  the  certificate,  was 
admissible:  Alta  Friendly  Society  v.  Brown,  8  Pa. 
Superior  Ct.  267;  Dinan  v.  Supreme  Council,  Etc.,  201 
Pa.  363;  Donleavy  v.  Shield  of  Honor,  11  Pa.  0.  0.  B. 
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477;  Dickinson  v.  A.  O.  of  United  Workmen,  159  Pa. 
258;  Snravitz  v.  Prudential  Ins.  Co.,  244  Pa.  582. 

It  seems  to  us  that  the  statements  made  by  the  insured 
as  to  her  physical  condition  were  plainly  competent: 
Allen  V.  McMasters,  3  Watts  181;  Taylor  v.  Gould,  57 
Pa.  152 ;  Gait  v.  Smith,  145  Pa.  167. 

(ySrien  d  Kelly  and  J^.  W.  Monaghan,  for  appellee. — 
Where  a  man  alleges  a  fact  in  a  court  of  justice,  for  his 
advantage,  he  cannot  be  allowed  to  contradict  it  after- 
wards. It  is  against  good  morals  to  permit  such  double 
dealing  in  the  administration  of  justice :  Willis  t.  Kane, 
2  Grant  60;  Patterson  v.  Lytle,  11  Pa.  53. 

The  applicant  is  not  bound  to  know  the  existence  of 
latent  disease:  Suravitz  v.  Prudential  Ins.  Co.,  244  Pa. 
582. 

The  admission  sought  to  be  shown  must  be  of  some- 
thing material  and  relevant  to  the  question  at  issue: 

Simons  v.  Vulcan  Oil,  Etc.,  Co.,  61  Pa.  202. 

Opinion  by  Kbphabt,  J.,  July  21, 1915 : 
This  action  was  brought  by  the  husband  as  the  bene- 
ficiary. Appellant  contended  that  the  heirs  at  law  were 
the  beneficiaries  and  the  action  should  have  been  brought 
by  them.  The  application  designating  the  beneficiary 
was  in  foreign  language,  not  easily  translated,  and  in  the 
appellant's  possession.  Appellee  moved  to  amend  by 
adding  as  a  party  plaintiff  the  guardian  of  a  minor 
child,  who,  with  husband,  were  the  heirs  at  law.  Amend- 
ments in  the  names  of  the  parties  which  do  not  change 
the  cause  of  action  (Wildermuth  v.  Long,  196  Pa.  541; 
Garman  v.  Glass,  197  Pa.  101),  and  are  made  before  the 
statute  of  limitations  has  run,  are  permitted  under  the 
Act  of  May  4,  1852,  P.  L.  574;  Kaylor  v.  Shaffner,  24 
Pa.  489 ;  Fritz  v.  Heyl,  93  Pa.  77.  This  amendment  did 
not  violate  either  of  these  rules  and  was  properly  al- 
lowed. 
After  the  appellant  had  succeeded  in  forcing  this 
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amendment  and  causing  a  continuance  of  the  case,  at 
the  second  trial  it  comes  into  court  and  alleges  that  the 
husband  was  the  only  beneficiary,  therefore  the  right- 
ful plaintiff.  The  administration  of  justice  cannot  be 
trifled  with  in  this  manner.  The  appellant  had  every 
opportunity  to  know  at  the  first  trial  who  the  real  plain- 
tiff should  be.  It  is  now  estopped.  "That  a  party 
should  be  estopped,  under  such  circumstances,  from 
showing  the  truth,  is  an  equitable,  as  well  as  a  legal 
principle;  for  where  a  person  has  the  benefit  of  a  de- 
fense, as  far  as  it  serves  his  turn,  good  faith  and  fair 
dealing  require,  as  between  the  same  parties,  that  he 
s&ould  not  be  allowed  afterwards  to  repudiate  it,  when 
it  makes  against  him" :  Kelly  v.  Eichman,  3  Wharton 
419.  "If,  then,  the  defendant  had  been  allowed  to  de- 
fend the  second  action  by  alleging  that  his  first  plea  and 
assertion,  upon  the  faith  of  which  the  justice  acted,  was 
false,  and  that  the  first  action  was  rightly  brought,  it 
would  have  been  the  triumph  of  a  mere  juggle  and  cheat, 
and  would  have  subjected  the  tribunal  of  justice  to  the 
chicanery  and  falsehood  of  one  party,  to  the  injury  and 
loss  of  the  other :  Patterson  v.  Ly tie,  11  Pa.  53 ;  Willis 
V.  Kane,  2  Grant,  60.  Inasmuch  as  all  possible  parties 
appear  on  the  record  as  parties  plaintiffs,  the  appellant 
cannot  be  injured. 

The  by-laws  of  the  association  provide  that,  "Every 
respectable  white  Christian  man  or  woman  may  become 
a  member  of  the  association  who  is  not  below  the  age  of 
16  and  not  above  45,  if  he  is  found,  on  the  ground  of 
medical  examination,  resp.  certificate,  healthy,  physical- 
ly and  mentally."  The  court  held  that  in  so  far  as 
the  health  of  the  insured  entered  into  or  was  a  condi- 
tion precedent  to  the  contract,  it  was  made  to  depend 
upon  the  report  of  the  medical  examination  made  by 
the  physician,  subject,  however,  to  the  approval  of  the 
proper  officers  of  the  association  as  provided  in  the  by: 
laws;  that  such  examination  did  not  require  declara- 
tions to  be  made  by  the  insured  as  to  her  health.    There 
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is  nothing  in  the  paragraph  referred  to  which  specifical- 
ly requires  the  insured  to  make  any  statements  to  the  - 
exami;ner  as  to  the  condition  of  her  health.  It  is  ^con- 
tended by  the  appellant  that  the  language  of  this  para- 
graph is  broad  enough  to  include  the  actual  physical 
condition  of  the  applicant^  regardless  of  what  the  ex- 
aminer's certificate  may  contain;  and  if,  as  a  fact,  the 
insured  was  not  healthy  within  the  meaning  of  that 
word,  it  could  be  so  shown^  as  the  insured  was  impliedly 
required  to  state  the  condition  of  her  health  to  the  ex- 
aminer. Without  deciding  the  proper  interpretation 
to  be  given  the  paragraph  as  to  what  the  duties  of  in- 
sured were,  and  the  presumption  arising  from  failure 
to  perform  those  duties,  and  considering  the  questions 
in  the  light  of  appellant's  contention,  were  the  offers  of 
evidence  to  establish  ill  health  properly  excluded  by  the 
trial  court? 

^^Slight  troubles,  temporary  and  light  illness,  infre- 
quent and  light  attacks  of  sickness,  not  of  such  character 
to  produce  bodily  infirmity  or  serious  impairment  or 
derangement  of  vital  organs,  do  not  disprove  the  war- 
ranty of  good  health.  In  other  words,  the  term  ^good 
health,'  when  used  in  a  policy  of  life  insurance,  means 
that  the  applicant  has  no  grave,  important  or  serious 
disease,  and  is  free  from  any  ailment  that  seriously 
affects  the  general  soundness  and  healthfulness  of  the 
system.  A  mere  temporary  indisposition  which  does  not 
tend  to  weaken  or  undermine  the  constitution  at  the 
time  of  taking  membership  does  not  render  the  policy 
void":  Barnes  v.  Fidelity  Mutual  Life  Assn.,  191  Pa. 
618.  ^^In  construing  a  policy  of  life  insurance  it  must 
be  generally  true  that,  before  any  temporary  ailment 
can  be  called  a  disease,  it  must  be  such  as  to  indicate  a 
vice  in  the  constitution,  or  be  so  serious  as  to  have  some 
bearing  upon  the  general  health  and  the  continuance  of 
life,  or  such  as  according  to  common  understanding 
would  be  called  a  disease ;  and  such  has  been  the  opinion 
of  text  writers  and  judges" :  Baldi  v.  Insurance  Co.,  18 
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Pa.  Superior  Ct.  599.  Considering  the  paragraph  by  the 
rule  as  here  laid  down,  "healthy^^  would  mean  that  the 
applicant  had  no  grave^  important  and  serious  disease 
and  was  free  from  an  ailment  that  seriously  affects  the 
general  soundness  and  healthfulness  of  the  system.  Ap- 
pellant endeavored  to  show  that  the  insured  was  af- 
flicted with  consumption  when  the  application  was 
made ;  and  if  successful  this  would  bring  the  case  within 
the  prohibition  of  this  clause  of  the  policy.  The  proof 
of  loss  shows  that  the  insured  died  of  pleuro-pneumonia^ 
but  this  fact  would  not  prevent  the  appellant  from  show- 
ing that  at  the  time  the  insured  applied  for  membership 
she  was  afflicted  with  another  disease  not  within  the 
meaning  of  the  term  ^^healthy"  as  used  in  this  paragraph : 
Hartman  v.  Keystone  Ins.  Co.,  21  Pa.  466;  Carson  v. 
Metropolitan  L.  Ins.  Co.,  1  Pa.  Superior  Ct.  572.  Ap- 
pellant  does  not  seek  to  establish  the  existence  of  this 
disease  by  any  medical  testimony,  although  it  is  quite 
well  known  that  the  disease  can  only  be  determined  with 
certainty  by  a  strict  medical  examination  by  one  skilled 
in  diagnosis  or  the  use  of  the  microscope.  It  cannot 
be  ascertained  by  a  superficial  physical  examination  nor 
from  a  heavy  cold  nor  from  a  somewhat  emaciated  ap- 
pearance. This  condition,  with  coughing,  may  follow 
a  bad  spell  of  croup,  cold,  chronic  bronchitis,  an  ab- 
scessed chest,  or  many  minor  illnesses.  Had  the  exist- 
ence of  this  disease  been  developed  from  competent 
medical  evidence,  or  evidence  having  the  sanction  of 
medical  authority,  it  may  be  that  the  declarations  of  the 
insured  would  then  be  competent  evidence,  as  showing 
the  continued  existence  of  the  conditions  upon  which 
the  medical  examiner  made  his  diagnosis.  There  would 
be  some  foundation  for  the  statement  of  the  insured  that 
she  had  this  disease,  and  such  knowledge  concealed 
would  be  a  fraud  upon  this  defendant  association.  Fur- 
thermore, as  against  the  certificate  of  a  man  skilled  in 
medicine,  these  declarations  as  testified  to  by  friends, 
and  this  supposed  evidence  of  appearance,  would  not  be 
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sufficient  of  themselves  to  overthrow  this  certificate  of 
good  health  furnished  by  this  man  and  approved  by  the 
officers  of  the  association.  The  offer,  in  connection  with 
the  evidence  of  Louis  Gergas,  did  not  fix  with  any  rea^ 
sonable  certainty  the  time  when  the  alleged  declarations 
were  made,  and  Mrs.  Markovitz,  another  witness,  fixed 
the  time  after  the  application  for  membership  had  been 
written.  As  to  the  declarations  of  tlie  husband,  made 
before  the  policy  of  insurance  was  written,  that  his  wife 
was  afflicted  with  this  disease,  it  is  subject  to  the  same 
objection  as  that  of  the  declarations  of  the  wife,  with 
this  addition,  that  it  is  not  shown  that  the  husband  was 
experienced  in  the  practice  of  medicine.  Any  declara- 
tion which  he  might  make  must  necessarily  have  been 
based  upon  what  some  person  told  him,  and  the  fact  still 
remains  that  the  disease  was  not  proven  to  have  actually 
existed  by  any  competent  medical  authority.  For  these 
reasons  we  think  the  evidence  was  properly  excluded. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed  at  the  cost  of  the  appellant. 


Tobin  V.  Tobin,  Appellant. 

Divorce — Cruel  and  harharotis  treatment — Indignities  to  person 
—Evidence. 

In  a  proceeding  for  divorce,  where  the  respondent  appears  and 
in  good  faith  contests  the  granting  of  the  divorce,  and  the  li- 
bellant  testifies  to  matters  sustaining  the  charge  of  cruelty  and  in- 
dignities, and  many  of  these  matters  are  not  denied  by  the  re- 
spondent, who  takes  the  witness  stand  in  his  defense,  if  these  mat- 
ters undenied  will  sustain  the  charge  contained  in  the  libel,  it  is 
proper  to  enter  a  decree  therefor  though  they  lack  corroboration. 

Argued  March  4,  1915-  Appeal,  No.  44,  March  T., 
1915,  by  defendant,  from  decree  of  C.  P.  Lackawanna 
Co.,  March  T.,  1914,  No.  790,  granting  divorce  in  case 
of  Eliza  M.  Tobin  v.  John  J.  Tobin.  Before  RiOB,  P.  J., 
Orladt,  Hbad,  Kbphabt  and  Trexler,  J  J.    AfSrmed. 
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Libel  for  divorce.    Before  Edwards,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Error  assigned  was  decree  of  the  court, 

(7.  A.  Battenherg,  for  appellant. — Our  courts  have 
held  in  a  long  line  of  cases  that  a  single  indignity  to  the 
person  is  not  sufficient  in  itself  to  entitle  a  libellant  to 
divorce  for  cruel  and  barbarous  treatment.  There  must 
be  evidence  of  such  continued  treatment  as  renders  the 
wife's  condition  intolerable  and  life  burdensome:  Erug 
V.  Krug,  22  Pa.  Superior  Ct.  572;  Roth  v.  Roth,  15  Pa. 
Superior  Ct.  192;  SeUy  v.  Selly,  24  Pa.  C.  C.  R.  286; 
Bloom  V.  Bloom,  22  Pa.  C.  C.  R.  433;  May  v.  May,  62 
Pa-  206;  Stevens  v.  Stevens,  32  Pa.  C.  C.  R.  414. 

Opinion  by  Kbphart,  J.,  July  21, 1915 : 
Was  there  sufficient  evidence  to  support  the  decree 
entered?  In  a  proceeding  for  divorce,  where  the  re- 
spondent appears  and  in  good  faith  contests  the  granting 
of  the  divorce,  and  the  libellant  testifies  to  matters  sus* 
taining  the  charge  of  cruelty  and  indignities,  and  many 
of  these  matters  are  not  denied  by  the  respondent,  who 
takes  the  witness  stand  in  his  defense,  if  these  matters 
undenied  will  sustain  the  charge  contained  in  the  libel, 
it  is  proper  to  enter  a  decree  therefor  though  they  lack 
corroboration.  The  libellant,  the  wife,  testified  that  the 
husband  had  been  many  times  guilty  of  improper  con- 
duct with  immoral  women,  that  he  constantly  called  her 
vile  and  abusive  names,  that  he  had  contracted  a  loath- 
some disease,  and  she  had  been  compelled  to  seek  assist- 
ance from  strangers  on  account  of  his  behavior,  that  she 
•  was  compelled  to  have  him  bound  over  to  keep  the  peace. 
These  facts  were  not  denied  by  the  husband  in  his  testi- 
mony. It  is  true  that  her  testimony  as  to  threats  and 
actuial  violence  is  denied  by  him,  but  in  view  of  the  un- 
contradicted evidence  of  the  libellant  and  other  testis 
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mony  of  threats  and  violence,  the  scales  of  doubt  would 
be  turned  in  favor  of  the  wife  as  to  these  charges.  The 
trial  court  committed  no  error  in  entering  a  decree  of 
divorce. 

The  assignments  of  error  are  overruled  and  the  decree 
is  affirmed  at  the  cost  of  the  appellant. 


Bradford  County,  Appellant,  v.  Beardsley. 

Taxation — Tax  liens — Tax  salea-^tatiUea — Repeal — Acis  of 
June  i,  1901,  P.  L.  SSk,  and  May  21, 1918,  P.  L.  286. 

The  Act  of  May  21, 1913,  P.  L.  285,  entitled  "An  Act  providing 
for  the  return  of  taxes  on  seated  lands  in  coimties,  poor  districts, 
boroughs,  incorporated  towns  and  townships,  for  county,  poor, 
borough,  town,  or  township  taxes,  respectively,  and  providing  for 
the  sale  of  such  lands  for  taxes,"  repeals  the  Act  of  June  4  1^1> 
P.  L.  364,  in  so  far  as  it  relates  to  return  of  taxes  on  seated  lands 
and  the  sale  of  the  lands  for  nonpayment  of  county^  poor,  borough 
or  township  taxes. 

Where  the  return  of  the  tax  collector  has  been  made  and  the  lien 
filed  under  the  Act  of  June  4,  1901,  P.  L.  364,  but  after  the  ap- 
proval of  the  Act  of  May  21,  1913,  P.  L.  286,  the  lien  is  void  and 
proceedings  thereunder  cannot  be  sustained. 

Argued  March  10,  1915.  Appeal,  No.  310,  Oct.  T., 
1914,  by  plaintiff,  from  order  of  C.  P.  Bradford  Co., 
May  T.,  1914,  No.  553,  discharging  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense  in  case  of 
Bradford  County  v.  Estate  of  J.  M.  Beardsley,  owner  or 
reputed  owner.  Before  RiCB,  P.  J.,  Orlady,  Hbad,  Hen- 
derson, Eephabt  and  Trexleb,  JJ.    Affirmed. 

Scire  facias  sur  tax  lien. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense. 

The  tax  lien  filed  was  as  follows : 

^'The  plaintiff  above  named  files  its  claim  for  delin- 
quent or  unpaid  taxes  against  the  above-named  defend- 
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ant^  owner  or  reputed  owner^  of  the  premises  upon 
which  said  taxes  were  levied  and  assessed  and  herein- 
after described^  and  against  said  premises^  and  sets  forth 
its  claim  as  follows : 

'^1.  The  name  and  legal  title  of  the  claimant  is  the 
County  of  Bradford. 

"2.  The  name  of  the  owner  or  reputed  owner  of  the 
property  against  which  this  lien  is  filed  is  J.  M.  Beard- 
sley  Estate. 

"3.  Said  property  is  situate  in  the  Township  of  Wya- 
lusing^  in  the  said  County  of  Bradford^  is  located  on 

street  or  road  and  is  bounded  and  described  as 

follows^  to  wit:  On  the  north  by  land  of  John  Peet;  on 
the  south  by  land  of  Alyira  Walker^  containing  flye  (5) 
acres. 

^'4.  Said  tax  was  duly  levied  by  the  County  Commis- 
sioners of  the  said  County  of  Bradford^  being  the  lawful 
authority  for  so  doing  under  the  several  acts  of  assembly 
of  the  Commonwealth  of  Pennsylvania  governing  such 
matters^  and  was  levied  for  county  purposes. 

"5.  Said  tax  was  levied  for  the  year  1912,  and  the 
amount  thereof  is  two  and  40-100  dollars. 

''STATBMHNT  OF  CLAIM.    VALUATION  |400. 

"County  tax  for  1912,  |1.60;  penalty,  |.16;  total, 
11.76.  Poor  tax  for  1912,  |.80,  penalty,  |.08;  total, 
1.88.    Total  claim,  |2.64. 

"Plaintiflf  hereby  files  its  claim  for  said  taxes  under 
the  provisions  of  the  Act  of  Assembly  approved  June  4, 
1901." 

The  affidavit  of  defense  averred,  inter  alia,  as  follows : 

That  the  said  tax  lien  was  filed  in  said  court  as  afore- 
said, and  the  said  writ  of  scire  facias  was  issued  there- 
on as  aforesaid  by  the  County  of  Bradford  without  just 
or  legal  authority  to  do  so,  because  as  deponent  alleges 
the  act  or  acts  of  general  assembly  under  which  the  said 
county  acted  or  assumed  to  act  in  filing  said  lien  and  is- 
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suing  said  writ  were  and  are  repealed  by  the  Act  of 
General  Assembly  approved  May  21,  1913,  P.  L.  285. 
That  since  the  passage  of  the  last  mentioned  act  taxes 
assessed  by  the  authorities  of  the  several  counties,  when 
not  paid,  must  be  returned  in  the  same  manner  and  at 
the  same  time  that  return  is  made  for  unpaid  taxes, 
county  taxes  on  unseated  lands ;  and  if  not  duly  paid  the 
seated  lands  on  which  taxes  are  assessed  must  be  sold 
by  the  several  county  treasurers  in  the  same  manner  as 
they  are  now  required  by  law  to  sell  unseated  lands  for 
unpaid  taxes. 

The  court  in  an.  opinion  by  Maxwell,  P.  J.,  dis- 
charged the  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defense. 

Error  assigned  was  the  order  of  the  leourt. 

Rodney  A.  Mercury  County  Solicitor,  for  appellant. — 
The  Act  of  1901,  was  not  repealed :  Eean  v.  Kinner,  171 
Pa.  639;  Popp  v.  Eamigh,  54  Pa.  Superior  Ct.  263;  Nor- 
Tis  V.  D.,  L.  &  W.  R.  R.  Co.,  218  Pa.  88;  Hathaway  v. 
Elsbree,  54  Pa.  498;  Pittsburgh  Hunting  Club  v.  Sny- 
der, 51  Pa.  Superior  Ct.  174;  Simpson  v.  Meyers,  197 
Pa.  522;  Appollo  Borough  v.  Clepper,  44  Pa.  Superior 
Ct.  396;  Long  v.  Phillips,  241  Pa.  246;  Day  v.  Swanson, 
236  Pa.  493;  Ellis  v.  Houseknecht,  57  Pa.  Superior  Ct. 
55. 

A.  0.  Fanning,  of  Fanning  &  Kaufman,  with  him  /. 
McPherson,  for  appellee,  cited:  Day  v.  Swanson,  236 
Pa.  493;  Long  v.  Phillips,  241  Pa.  246;  McCoy,  et  ux., 
V.  Turk,  1  P.  &  W.  499 ;  Com.  v.  Elbert,  244  Pa.  535. 

Opinion  by  Kbphabt,  J.,  July  21, 1915 : 

The  appeal  in  this  case  involves  a  consideration  of  the 
Act  of  May  21,  1913,  P.  L.  285.  A  claim  for  coun^ 
taxes  levied  in  1912  was  duly  filed  as  a  lien  in  the  proper 
office  March  30, 1914,  under  the  Act  of  Juue  4, 1901,  P. 
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L.  364^  on  which  a  scire  facias  was  issued.  The  affidavit 
of  defense  avers  that  taxes  must  be  returned  and  sale 
must  be  held  pursuant  to  the  Act  of  May  21, 1913^  P.  L. 
285,  and  that  these  proceedings  being  under  the  Act  of 
1901  were  without  legal  authority.  The  court  below 
sustained  appellee's  contention,  holding  the  Act  of  1901, 
in  so  far  as  it  related  to  the  question  of  procedure,  re- 
pealed by  the  Act  of  1913.  The  Act  of  1901  provided 
that  the  sheriff  should  sell  the  lands  against  which  tax 
liens  had  been  filed,  while  the  Act  of  1913  provides  as 
follows:  "That  return  to  taxes  assessed'by  the  authori- 
ties of  any  county against  seated  lands shall 

be  made  whenever  personal  property  cannot  be  found 
thereon  sufficient  to  pay  such  taxes,  in  the  same  manner 
and  at  the  same  time  that  the  return  is  now  made  for 
unpaid  county  taxes  on  unseated  lands,  and  whenever 

any  such  taxes,  against  such  land  in  such  county 

shall  not  be  paid  within  two  years  after  the  date  of  the 
assessment  thereof,  such  seated  lands shall  be  ad- 
vertised and  sold  by  the  proper  county  treasurer  at  the 

time  and  in  the  same  manner as  unseated  lands 

are  now  sold  by  such  treasurer  for  unpaid  county  taxes.'* 
The  act  deals  with  two  subjects:  the  return  of  taxes, 
and  the  procedure  as  to  sale  for  delinquent  taxes.  The 
record  does  not  set  forth  the  ^return'  of  the  taxes  for 
which  this  land  was  to  be  sold.  The  affidavit  does  not 
point  out  wherein  such  return  was  false.  We  cannot, 
therefore,  pass  upon  the  validity  of  this  return  and  de- 
termine the  many  questions  presented  by  appellant. 
The  act  deals  only  with  the  return,  it  does  not  attempt 
to  legislate  on  the  duties  of  the  collectors  incident  to  the 
collection  of  taxes  or  the  rights  enjoyed  by  property 
owners  by  reason  of  such  duties.  These  duties  and  rights 
have  been  set  out  in  numerous  acts  and  decisions  of  the 
Supreme  Court.  See  Kean  v.  Einnear,  171  Pa.  639; 
Norris  v.  Delaware,  Etc.,  Railroad  Co.,  218  Pa.  88; 
Simpson  v.  Meyers,  197  Pa.  522,  wherein  the  acts  have 
be^  discussed.  Section  12  of  the  Act  of  June  25, 1885, 
Vol.  lx— 31 
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P.  L.  187y  provides  that  taxes  on  unseated  lands  shall 
not  be  collected  by  the  assessor  but  shall  be  certified 
and  returned^  by  the  several  authorities  levying  the  same^ 
to  the  county  commissioners  to  be  collected  as  hereto- 
fore, ordinarily  by  the  county  authorities.  The  Act  of 
1913  places  the  return  of  taxes  on  seated  lands  under 
this  Act  of  1885  but,  as  intimated,  does  not  lessen  the 
duties  of  collectors  as  to  collection  or  the  rights  of  the 
property  owner  thereunder. 

Matters  of  procedure  in  the  courts  are  always  the  sub- 
ject of  legislative  control.  Prior  to  the  passage  of  the 
Act  of  1901  it  had  been  held  that  the  Act  of  April  29, 
1844,  P.  L.  486,  Section  41,  furnished  a  complete  pro- 
cedure for  the  sale  of  seated  lands  for  delinquent  taxes. 
In  Day  v.  Swanson,  236  Pa.  493,  it  was  held  that  the  Act 
of  1901,  was  in  conflict  with  the  Act  of  1844,  and  was 
an  express  repeal  of  that  act;  and  that  the  Act  of  1901 
itself  furnished  a  complete  and  comprehensive  system 
for  the  collection  of  delinquent  taxes.  The  Act  of  1913 
furnishes  practically  the  same  system  that  was  in  exist- 
ence prior  to  the  Act  of  1901  and  as  was  held  in  Day  v. 
Swanson,  supra,  the  Act  of  1901  would  be  inconsistent 
with  the  provisions  contained  in  the  Act  of  1913  and  the 
latter,  therefore,  must  effect  a  complete  repeal  of  the  Act 
of  1901  in  so  far  as  it  relates  to  the  ques11<m  of  procedure 
in  enforcing  collection  of  delinquent  taxes.  When  an 
act  of  assembly  is  repealed  all  proceedings  founded  upon 
it,  which  have  not  ripened  into  judgment,  fall:  Law- 
rence CJounty  V.  New  Castle,  18  Pa.  Superior  Ct  313,  and 
cases  there  cited.  The  Act  of  1913  does  not  take  away 
all  remedy,  but  provides  a  new  procedure  for  enforcing 
the  collection  of  these  taxes.  If  the  Commonwealth  had 
provided  no  method  for  the  collection  of  the  then  exist- 
ing taxes,  there  would  be  such  vested  right  in  the  Com- 
monwealth to  enforce  the  collection  of  these  taxes  as 
would  preserve  to  the  Commonwealth  the  repealed  pro- 
cedure. It  is  not  the  policy  of  the  law  to  permit  de- 
linquents to  escape  payment  of  a  levied  tax.    When  a 
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proceeding  founded  upon  one  act  of  assembly  is  com- 
menced and^  while  pending,  another  act  is  passed  taking 
away  the  jurisdiction,  the  proceeding  falls;  but  where 
the  remedy  only  is  changed,  it  continues  under  the  forms 
directed  by  the  new  act  where  it  applies:  Hickory  Tree 
Road,  43  Pa.  139;  Com.  v.  Robb,  14  Pa.  Superior  Ct. 
597 ;  Com.  v.  Mortgage  Trust  Co.,  227  Pa.  163.  The  return 
of  the  tax  collector  was  made  and  the  lien  filed  after  the 
approval  of  the  Act  of  1913,  and  would  come  within  the 
provisions  of  this  later  act.  Owing  to  the  expense  inci- 
dent to  the  sale  of  seated  lands  for  taxes  under  the  Act 
of  1901,  the  legislature,  by  the  Act  of  1913,  provided  a 
less  expensive  and  equally  effective  procedure.  The 
claim  in  this  case  having  been  filed  under  the  procedure 
designated  by  a  repealed  statute,  after  the  repealing 
statute  had  been  enacted,  it  follows  that  the  filing  of 
the  lien  was  irregular  and  the  proceedings  thereunder 
could  not  be  sustained.  The  lower  court  was  clearly 
right  in  refusing  to  sustain  appellant's  motion  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense. 

The  assignments  of  error  are  overruled  and  the  order 
discharging  the  rule  is  affirmed. 


Schreiber,  Appellant,  v.  Kortham. 

Master  and  servant — Payment  of  wages — Presumption  of  pay" 
ment — Rebuttal — Inahility  to  make  demand. 

The  presumption  that  a  domestic  servant  has  been  paid,  where 
no  demand  has  been  made  for  wages  for  a  considerable  period  after 
the  service  has  terminated,  may  be  rebutted  by  evidence  that  there 
had  been  a  demand  for  payment,  that  no  payment  had  been  made, 
and  that  a  promise  had  been  given  for  future  payment. 

Where  it  is  the  duty  of  a  claimant  to  make  a  demand  or  institute 
suit,  and  the  debtor  moves  to  a  place  unknown,  the  inference  as  to 
staleness  of  claim  will  not  arise  from  lack  of  demand  and  the 
failure  to  institute  proceedings. 

Argued  April  12,  1915.    Appeal,  No.  159,  April  T., 
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1915,  by  plaintiff,  from  judgment  of  C,  P.  Crawford  Co., 
Sept.  T.,  1914,  No.  38,  for  defendant  n.  o.  v.  in  case  of 
Elizabeth  Schreiber  v.  John  A.  Northam,  Executor  of 
Albert  Fabel,  deceased.  Before  Bice,  P.  J.,  Oblady, 
Head,  Henderson,  Kephart  and  Tbexlbr,  JJ.  Re- 
versed. 

Assumpsit  for  services.     Before  Prather,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

At  the  trial  the  jury  returned  a  verdict  in  favor  of 
Elizabeth  Schreiber  for  treating  feet  for  Mrs.  Fable: 
113  week  at  |1.00,  |113.00;  as  domestic  nurse  for  28 
weeks,  at  |7.00  a  week,  |196.00;  for  hospital  service 
28^  weeks  at  |5.00  per  week,  |142.50;  interest  from 
August  9, 1912, 154.76.    Total,  |506.26. 

Subsequently  the  court  entered  judgment  for  defend- 
ant n.  o.  V. 

Error  assigned  was  in  entering  judgment  for  defend- 
ant n.  o.  V. 

Otto  Kohler,  for  appellant,  cited :  McTamany's  Est., 
44  Pa.  Superior  Ct.  484. 

Frank  J.  Thomas,  for  appellee,  cited:  Carpenter  v. 
Hays,  153  Pa.  432;  Pollock  v.  Ray,  85  Pa.  428;  Couls- 
ton^s  Est.,  161  Pa.  151;  Taylor  v.  Beatty,  202  Pa.  120; 
McConnelPs  App.,  97  Pa.  31. 

Opinion  by  Kephart,  J.,  July  21, 1915 : 
The  claimant  successfully  established  contracts  with 
Albert  Fabel,  the  decedent,  for  certain  services  to  be 
rendered  to  his  mother,  and  that  such  services  were  duly 
performed.  Do  all  of  these  services  come- under  the  rule 
which  governs  the  services  of  a  domestic?  As  stated  in 
McConnelFs  App.,  97  Pa.  31 :  *^Where  a  person  serves 
in  the  capacity  of  a  domestic  servant,  and  no  demand 
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for  payment  of  wages  is  made  by  the  servant  for  a  con- 
siderable period  after  such  service  has  terminated^  the 
presumption  is  either  that  the  wages  have  been  paid, 
or  that  the  service  was  to  be  performed  on  the  footing 
that  no  demand  was  to  be  made" :  Gummiskey's  Est., 
224  Pa.  509. 

Claimant  had  just  returned  from  taking  a  course  in 
chiropody  and  manicuring  and  was  employed  by  Fabel 
to  treat  his  mother's  feet.  The  mother  was  an  aged, 
feeble  woman,  her  feet  had  become  quite  painful,  re- 
quiring constant  attention.  Treatment  was  to  be  given 
each  week.  Some  time  afterwards,  decedent's  mother 
became  infected  with  a  cancer  on  her  arm,  which  re- 
quired additional  care  and  attention.  Plaintiff  was 
employed  to  give  this  care  and  attention,  her  services 
being  in  the  nature  of  domestic  nursing.  While  thus 
employed  the  mother  had  an  operation  performed  on  her 
arm  for  this  cancer,  claimant  assisting  in  the  operation. 
The  mother  was  later  taken  to  the  hospital.  While  in 
the  hospital  this  claimant  was  further  employed  by 
Fabel  to  look  after  his  mother,  to  render  services  in  the 
nature  of  a  companion.  The  decedent  was  anxious  to 
have  someone  whom  he  could  trust  with  his  mother  at 
all  times,  as  he  was  frequently  away  from  home.  It  was 
admitted  in  the  argument  that  Fabel  left  Meadville 
shortly  after  his  mother's  death,  and  that  his  residence 
was  unknown.  His  death  occurred  in  Oklahoma  in  1913. 
Claimant's  services  were  rendered  continously  from  May, 
1909,  to  August,  1912. 

The  services  performed  in  the  treatment  of  the  aged 
patient's  feet  should  not  be  classed  as  ordinary  domestic 
services,  and  it  would  not  come  under  the  duties  of  a 
domestic  nurse,  as  those  duties  are  generally  known. 
The  operator  must  have  some  skill  to  successfully  treat 
an  aflQiction  such  as  this.  The  services  would  be  in  the 
nature  of  medical  services  and  the  presumption  of  pay- 
ment does  not  arise  against  such  services.  From  the 
testimony  of  the  physician,  and  those  who  had  seen  the 
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claimant  at  her  work^  in  addition  to  her  profeaaional 
duties  as  a  chiropodist,  she  was  employed  and  performed 
services  as  a  domestic  nnrse.  It  does  not  appear  that 
she  did  any  of  the  ordinary  duties  of  a  house  servant. 

Assuming  that  these  services  might  come  under  the 
rule  as  to  domestics,  which  we  do  not  here  decide,  there 
was  evidence  in  the  case  from  which  the  jury  could  infer 
that  there  had  been  a  demand  for  payment  and  no  pay- 
ment had  been  made  and  a  promise  given  for  future 
payment;  this  to  rebut  the  presumption  of  payment 
When  the  mother  was  lying  in  the  hospital  close  to  the 
time  of  her  death,  she  apparently  took  her  son,  this  de- 
cedent, to  task  about  ^'making  things  right  with  Lissie.'' 
One  can  scarcely  read  all  that  was  said  by  the  mother, 
and  considering  the  conduct  of  the  son  at  the  time  of  this 
conversation,  without  concluding  that  this  claimant  had 
been  insisting  upon  payment,  and  that  she  had  never 
received  any  satisfactory  response  from  the  son,  and 
that  it  was  necessary  for  the  mother  to  impress  upon  the 
son's  mind  the  duty  of  complying  with  his  obligations. 
This  testimony  was  properly  submitted  to  the  jury. 
When  the  son  left,  immediately  after  his  mother's  death, 
it  was  impossible  to  have  made  a  claim,  or  have  insti- 
tuted an  action  against  him,  as  his  residence  was  ap- 
parently unknown.  Where  it  is  the  duty  of  a  claimant 
to  make  a  demand  or  institute  suit  and  the  debtor  moves 
to  a  place  unknown,  the  inference  as  to  staleness  of 
claim  will  not  arise  from  lack  of  demand  and  failure  to 
institute  proceedings.  The  learned  trial  judge  entered 
judgment  n.  o.  v.    In  doing  so  he  was  in  error. 

The  judgment  of  the  court  below  is  reversed  and  is 
here  entered  on  the  verdict  for  the  appellant,  and  at  the 
cost  of  the  appellee. 
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Wanner  to  use  v.  Franczak^  Appellant 

Judgment — Opening  judgment — Conflict  of  evidence — Befueal 
to  open  judgment. 

A  judgment  entered  on  a  warrant  of  attorney  in  a  judgment  note 
given  in  pursuance  of  a  written  contract  in  part  payment  of  a 
liquor  license  transferred  to  the  defendant  wiU  not  be  opened  on 
the  evidence  of  the  defendant  and  his  wife  that  the  idlaintiff  had 
orally  agreed  to  pay  back  to  defendant  any  difference  between  the 
sum  bid  for  the  licensed  business  at  sheriff's  sale^  and  the  contract 
pricCy  where  such  evidence  is  contradicted  by  the  plaintiff  and  an- 
other witness  and  the  written  contract  is  silent  as  to  the  return  of 
any  part  of  the  money. 

Argued  April  13,  1915.  Appeal,  No.  65,  April  T., 
1915,  by  defendant,  from  order  of  O.  P.  Allegheny  Co., 
April  T.,  1914,  No.  486,  discharging  rule  to  open  judg- 
ment in  case  of  A.  H.  Wanner  foif  use  of  J.  Emmet 
Nestor  v.  P.  Pranczak.  Before  Bice,  P.  J.,  Orlady, 
Hbad,  Hbndbrson,  Ebphabt  and  Trbxleb,  JJ.  Af- 
firmed. 

Rule  to  open  judgment 

From  the  record  it  appeared  that  on  August  28, 1913, 
P.  Franczak  entered  into  a  written  agreement  to  pay  J. 
Emmet  Nestor  f3,900  in  consideration  of  Nestor  secnr- 
ing  for  him  the  right,  title  and  interest  of  Mrs.  Mathilda 
Snyder  in  a  certain  licensed  saloon.  Five  hundred  dol- 
lars was  paid  upon  signing  the  agreement,  and  the  bal- 
ance was  to  be  paid  in  cash.  On  September  4, 1913,  de- 
fendant paid  |2,400  to  Nestor,  and  at  the  same  time 
gave  a  judgment  note  for  |3,800  to  Albert  H.  Wanner, 
attorney  for  Nestor.  At  the  time  of  this  transaction  it 
was  agreed  that  the  money  should  be  paid  back  to  the 
defendant  if  a  transfer  of  the  license  was  not  made  to 
him.  Subsequently  the  licensed  premises  was  sold  at 
sheriff's  sale  and  bought  in  by  Nestor  for  |1,550.  The 
defendant  and  his  wife  testified  that  Nestor  agreed  to 
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buy  in  the  property  for  the  defendant  at  the  sheriff's 
sale  at  a  price  not  to  exceed  13,900  or  f4,000,  and  that  if 
it  could  be  obtained  for  less  than  that  amount,  the  de- 
fendant was  to  pay  what  it  actually  sold  for  at  sheriff's 
sale.  This  evidence  was  contradicted  by  Wanner  and 
by  the  cashier  of  the  bank  on  which  defendant's  check 
for  |2,400  was  drawn.  The  written  agreement  was 
silent  as  to  any  repayment  of  the  money. 
The  court  discharged  the  rule  for  judgment. 

Error  assigned  was  in  discharging  rule  to  open  judg- 
ment. 

J.  D.  Hem,  for  appellant. 

Edmund  K.  Trent,  for  appellee. 

Opinion  by  Hbndbrson,  J.,  July  21, 1915: 
The  defendant's  obligation  was  in  writing  and  ab- 
solute on  its  face  for  the  payment  of  the  amount  named 
therein.  It  contained  a  warrant  of  attorney  for  the 
confession  of  judgment  for  the  indebtedness  stated. 
It  is  alleged  by  the  defendant  that  prior  to  the  delivery 
of  the  note  to  the  payee  there  was  a  parol  agreement 
between  them  that  the  defendant  was  not  to  be  bound 
for  more  than  the  amount  at  which  the  saloon  property 
of  Mrs.  Snyder  would  be  sold  at  the  pending  sheriff's 
sale  and  the  application  to  open  the  judgment  is  based 
on  this  antecedent  parol  agreement,  the  saloon  property 
having  been  bought  at  the  sheriff's  sale  by  Mr.  Nestor 
for  |1,550.  In  order  to  move  the  court  to  the  action 
applied  for  it  was  necessary  for  the  appellant  to  show 
by  clear  and  satisfactory  evidence  that  the  parol  agree- 
ment set  up  was  entered  into  and  that  it  was  the  in- 
ducement to  execute  the  obligation  which  is  the  subject 
of  the  present  controversy.  The  oral  evidence  in  sup- 
port of  the  application  is  that  of  the  plaintiff  and  his 
wife  who  testify  in  substance  in  answer  to  very  leading 
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questions  that  Mr.  Nestor  agreed  to  buy  in  the  property 
for  the  defendant  at  the  sheriffs  sale  at  a  price  not  to 
exceed  |3,900  or  f4,000  and  that  if  it  could  be  obtained 
for  less  than  that  amount  the  defendant  was  to  pay 
what  it  actually  sold  for  at  sheriff's  sale.  This  evidence 
is  directly  and  wholly  contradicted  by  the  payee  whose 
testimony  is  strongly  corroborated  by  that  of  Mr. 
Wanner  and  the  cashier  at  the  bank  on  which  the  de- 
fendant's check  for  the  12^00^  payment  was  drawn. 
In  addition  to  this  testimony  there  is  the  written  con- 
tract of  the  defendant  for  the  purchase  of  the  property 
for  13,900,  a  copy  of  which  contract  was  delivered  to 
the  defendant  at  the  time  it  was  executed  and  which 
was  in  his  possession  from  that  time  until  the  testi- 
mony was  taken.  In  the  face  of  such  contradiction 
it  cannot  be  held  that  there  was  an  abuse  of  judicial 
discretion  on  the  part  of  the  court  below  in  refusing 
to  open  the  judgment.  It  not  only  does  not  clearly 
appear  that  the  action  of  the  court  was  erroneous  but 
th6  weight  of  the  evidence  supports  the  contention  of 
the  appellee.  The  defendant  understood  there  was  un- 
certainty in  regard  to  the  transfer  of  the  license  to 
him  after  the  sheriff's  sale  and  he  provided  that  in  that 
contingency  the  money  paid  by  him  should  be  returned 
but  no  reference  was  made  in  the  written  agreement  to 
the  reduction  of  the  amount  of  the  purchase-money  in 
the  event  that  Nestor  got  the  property  at  sheriff's  sale 
at  less  than  the  amount  of  the  contract  between  him  and 
the  defendant.  Considering  the  corroboration  of  the 
plaintiff  by  the  documentary  evidence  and  the  circum- 
stances of  the  case  we  do  not  find  a  sufficient  reason  for 
reversing  the  action  of  the  Court  of  Common  Pleas. 
The  order  is  affirmed. 
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Friedsam,  Appellant,  v.  Pittsburgh,  Butler  &  New 
Castle  Bailway  C!o. 

Negligence — Damages— Continuing  dieahilUy — Charge  of  the 
court — Comment  on  evidence — Comment  on  appearance  of  plain- 
tiff. 

In  an  action  to  recover  damages  for  continuing  personal  disa- 
bility resulting. from  accident,  where  there  is  evidence  tending  to 
show  that  the  physical  disability  of  the  plaintiff  had  a  different 
origin,  the  trial  judge  cannot  be  convicted  of  error  because  he  re- 
marked to  the  jury  that  the  plaintiff  appeared  to  be  able  to  con- 
duct his  own  affairs,  and  that  if  so  there  ought  not  to  be  an  al- 
lowance for  loss  of  future  earning  power;  and  this  is  especially  so 
if  such  remark  is  accompanied  by  the  qualification  'Smless  you  are 
satisfied  that  he  is  incapacitated." 

In  such  a  case  the  impairment  of  the  plaintifPs  ability  to  manage 
his  business  is  a  proper  subject  of  compensation,  but  he  is  not  ^i- 
titled  in  addition  to  that  to  damages  for  the  loss  of  ability  as  sales- 
man, if  it  appears  that  he  had  not  been  engaged  in  such  occupation 
for  many  years. 

Argued  April  14,  1915.  Appeal,  No.  99,  April  T., 
1915,  by  plaintiff,  from  judgment  of  C.  P.  Allegiieny 
Co.,  Jan.  T.,  1913,  No.  173,  on  verdict  for  plaintiff  in 
case  of  R.  W.  Priedsam  v.  Pittsburgh,  Harmony,  Butler 
&  New  Castle  Railway  Company.  Before  RiCB,  P.  J., 
Orladt,  Hbad,  Hbndbbson  and  Trexler,  J  J.    Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 

At  the  trial  the  jury  returned  a  verdict  for  plaintiff 
for  |1,036.  On  a  motion  for  a  new  trial,  Rbid,  J.,  filed 
the  following  opinion : 

This  is  a  motion  ex  parte  plaintiff  for  a  new  trial. 
The  reasons  are  based  upon  the  alleged  inadequacy  of 
the  verdict  and  errors  of  the  court  in  instructing  the 
jury. 

The  plaintiff  claimed  damages  against  the  defendant 
by  reason  of  the  occurrence  of  an  accident  in  which  he 
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sustained  serious  injuries,  the  negligence  of  defendant 
being  admitted. 

The  main  controversy  at  the  trial  was  as  to  the  char- 
acter and  permanency  of  the  injuries  sustained  by  plain- 
tiff, and  whether  or  not  symptoms  described  by  plaintiff 
and  physicians,  such  as  headaches,  lack  of  energy,  dizzi- 
ness, swelling  of  the  legs,  pains,  etc.,  claimed  to  exist 
and  to  effect  the  plaintiff  down  to  the  date  of  trial  were, 
in  fact,  due  to  the  injuries  resulting  from  the  accident 
or  to  the  presence  of  bone  syphilis.  This  latter  condi- 
tion was  alleged  by  defendant's  medical  experts  to  exist 
and  to  be  responsible  for  several  of  the  conditions  de- 
scribed, it  being  testified  that  it  existed  at  the  time  of 
the  occurrence  of  the  accident,  and  that  plaintiff  is  yet 
suffering  from  it. 

There  was  sufficient  evidence  adduced  upon  this  sub- 
ject on  behalf  of  the  defendant  to  warrant  the  jury  in 
determining  that  this  disease,  to  some  extent  at  least, 
was  responsible  for  the  physical  condition  of  plaintiff, 
and  to  warrant  a  reduction  in  the  amount  of  the  verdict 
by  reason  of  the  existence  of  such  condition. 

The  accident  occurred  July  4,  1912,  plaintiff  being 
thrown  from  a  standing  car  of  defendant,  which  was 
struck  by  another  rapidly  approacl^ing  car,  in  which  fall 
he  was  seriously  shocked  and  bruised,  had  both  legs  in- 
jured, one  being  much  more  severely  hurt  than  the  other. 
This  leg  was  bruised,  and  the  ankle  joint,  according  to 
the  testimony  of  the  plaintiff  himself,  was  crushed.  He 
also  stated  that  the  ligaments  were  torn.  He  com- 
plained, in  addition,  to  some  injury  to  the  head  and  his 
right  arm,  the  latter  resulting,  as  he  claims,  in  a  partial 
paralysis,  affecting  two  fingers  of  that  hand. 

In  addition  to  the  pain  incident  to  the  accident  at 
the  time  and  the  injuries  then  sustained,  he  claims  to 
have  suffered  from  that  time  down  to  the  present  from 
headaches,  dizziness,  numbness  of  the  fingers  above  re- 
ferred to,  swelling  of  the  limbs,  a  lack  of  energy  and  of 
ability  to  do  the  work  which  he  formerly  did. 
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His  former  employment  and  that  which  he  is  at  pres- 
ent engaged  in  was  as  manager  of  a  commission  busi- 
ness conducted  by  himself ,  requiring  his  presence  in  and 
about  the  produce  yards,  his  helping  occasionally  with 
the  work  of  loading  and  unloading  wagons,  cars,  etc. 

He  was  confined  to  the  Allegheny  Oeneral  Hospital 
for  five  weeks,  at  the  end  of  which'  time  he  left,  using 
crutches,  or  a  crutch  and  cane. 

Doctor  King,  the  physician  in  charge  of  the  hospital, 
who  treated  plaintiff  at  the  time,  testified  that  there  were 
no  very  serious  injuries  to  the  legs,  there  being  some 
abrasions,  contusions  and  swelling,  and  that  by  reason 
of  this  swelling  he  had  placed  the  most  serious  injured 
leg  in  a  plaister  cast.  He  says  that  there  was  no  injury 
to  the  arm,  and  that  the  patient  did  not  complain  of  any 
such. 

He  further  says  that  the  patient  could  have  left  the 
hospital  at  the  end  of  three  weeks,  at  which  time  he  at- 
tempted to  get  rid  of  him,  and  that  it  was  not  necessary 
that  he  should  use  crutches  at  the  time  he  left 

According  to  plaintiff's  testimony,  he  continued  to 
use  his  crutches  for  a  period  of  four  months,  and  after 
that  time  used  a  cane.  At  the  trial,  however,  he  used 
neither. 

He  stated  that  he  returned  to  his  place  of  business 
on  September  1,  1912,  in  a  taxicab  and  was  able  to  re- 
main but  a  short  time  looking  after  his  affairs,  and  that 
he  continued  from  that  date  down  to  January  1, 1913,  to 
return  in  a  similar  way,  giving  but  partial  attention  to 
his  business.  After  January  1st  he  appears  to  have  as- 
sumed the  ordinary  management  of  his  business  as  it 
was  conducted  before  his  injuries. 

Plaintiff,  however,  contended  at  the  trial,  and  offered 
testimony  of  associated  and  acquaintances,  who  have 
seen  him  about  his  place  of  business  to  support  his  testi- 
mony, that  he  is  not  as  well  able  to  manage  his  affairs 
and  to  transact  the  commission  business  as  he  was  before 
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the  injury,  lack  of  energy  and  activity  being  one  of  the 
chief  difficulties. 

One  of  his  witnesses  described  him  as  '^dragging 
around  like  a  dead  one." 

Several  witnesses  for  the  defense,  however,  testified 
that,  in  their  judgment,  he  was  as  well  able  to  attend  to 
the  commission  business  at  the  time  of  the  trial  of  this 
case  as  he  had  been  before  the  accident,  saying  that  they 
saw  no  difference  in  him. 

Two  witnesses  testified  that  after  the  accident  he  was 
helping  to  load  or  stack  a  car  of  carrots,  the  bags  con- 
taining in  weight  from  ninety  to  one  hundred  and  fifty 
pounds,  and  in  this  work  he  would  take  one  side  of  the 
bag  and  help  in  lifting  and  disposing  of  it. 

Another  witness  testified  that  in  February,  1914,  he 
had  seen  plaintiff  rolling  and  himself  lifting  into  a 
wagon  barrels  of  vegetables  on  one  occasion,  and  on  an- 
other had  seen  him  on  the  top  of  a  refrigerator  car  lift- 
ing and  throwing  to  the  ground  pieces  of  ice  weighing 
one  hundred  pounds,  after  finishing  which  he  jumped 
from  the  third  rung  of  the  ladder  on  the  car  to  the 
ground,  a  distance  of  six  feet.  The  same  witness  also 
testified  that  he  had  seen  him  running  through  the  snow 
to  overtake  a  driver,  and  that  he  moved  as  well  as  any 
man.  , 

PlaintiflPs  own  testimony  as  to  his  earning  capacity 
was  that  before  he  went  into  the  produce  business  for 
himself  he  received  sixty  dollars  a  week  from  his  em- 
ployer, and  that  he  considered  himself  worth  as  manager 
of  a  commission-house  at  least  seventy-five  dollars  per 
week.  A  number  of  plaintiff's  witnesses  testified  that, 
in  their  judgment,  his  services  were  worth  from  fifty  to 
sixty  or  seventy-five  dollars  a  week. 

The  jury  awarded  him  a  verdict  for  ten  hundred  and 
thirty-six  (|1,036)  dollars,  including  the  sum  of  ninety- 
six  dollars.  Doctor  Greer's  bill  for  medical  attention. 
It  was  admitted  by  plaintiff  that  the  defendant  had  paid 
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other  bills  for  hospital  and  surgical  treatment  to  the 
amount  of  two  hundred  and  twelve  dollars. 

It  will  be  seen  that  so  far  as  the  questions  of  extent 
of  injury,  loss  of  time,  value  of  services,  etc.,  were  con- 
cerned, they  were  purely  question  of  fact  for  the  jury. 
It  cannot  be  contended  that  the  jury  was  bound  to  award 
plaintiff  compensation  for  loss  of  earning  power  at  his 
own  estimate  of  seventy-five  dollars  per  week  for  the 
whole  period,  nor  for  the  period  from  September  1st, 
when  he  was  able  to  return  and  do  some  work  at  his  of- 
fice, down  to  January  1st,  should  he  be  allowed  for  en- 
tire loss  of  earning  power,  since  it  was  evident  that  he 
was  not  then  entirely  incapacitated. 

As  the  jury  could  with  good  reason  have  determined 
that  under  all  the  circumstances  the  minimum  price 
fixed  by  the  witness,  fifty  dollars  per  week,  was  the  value 
of  plaintiff's  services,  it  cannot  be  said  that  they  did  not 
make  a  fair  allowance  for  the  actual  total  loss  of  time 
disclosed  by  the  testimony  and  for  the  remaining  time 
when  there  was  but  partial  loss  of  earning  power.  The 
amount  of  the  verdict  indicates  that  there  was  a  sub- 
stantial allowance  made  for  these  items  as  well  as  for 
the  items  of  future  incapacity  and  past  and  future  pains 
and  suffering. 

This  being  the  fact,  it  cannot  be  determined  by  the 
court  that  the  amount  of  the  verdict  was  inadequate, 
especially  in  view  of  the  fact  that  the  testimony  of  the 
defendant's  physicians  was  to  the  effect  that  a  great  part 
of  plaintiff's  lack  of  earning  power  tvom  headaches, 
swelling  of  the  legs,  lack  of  energy,  etc.,  was  due  to  the 
prevalence  of  the  disease  already  referred  to. 

Whilst  the  court  might,  if  it  had  been  called  upon  to 
fix  the  amount  of  compensation,  have  awarded  a  some- 
what larger  sum,  that  is  no  reason  why  it  should  now 
disregard  the  verdict  arrived  at  by  the  careful  considera- 
tion of  a  jury. 

In  the  ^'Additional  Reasons"  filed,  counsel  for  plain- 
tiff specify  a  number  of  instances  in  which  it  is  claimed 
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the  trial  judge  erred  in  presenting  the  case  to  the  jury. 
The  second,  third  and  sixth  of  these  reasons  may  be 
quickly  disposed  of. 

As  to  the  language  quoted  in  the  second  reason,  it 
surely  cannot  be  seriously  contended  that  it  does  not 
correctly  present  the  law.  Perhaps,  the  concluding 
phrase  ''So  far  as  we  know  the  business  went  on  just  the 
same"  is  that  to  which  special  exception  is  taken.  Tet, 
it  is  and  was  true,  that  so  far  as  any  evidence  was  pre- 
sented at  the  trial,  there  was  nothing  to  indicate  that 
some  person  other  than  the  plaintiff  did  not  conduct  his 
business  during  his  absence.  Even  if  this  were  not  true, 
there  could  be  no  recovery  for  loss  of  profits. 

The  third  reason  quotes  as  erroneous  the  words  ''He 
admits  there  is  another  test,  blood  test;  but  says  it  is 
not  final,  that  a  blood  test  may  be  prepared  for  and  may 
deceive.'' 

The  court  did  so  state,  in  connection  with  the  discus- 
sion of  the  testimony  of  Doctor  Johnson,  an  X-ray  spe- 
cialist, who  described  the  plates  showing  (as  he  con- 
tended) the  indications  of  bone  syphilis.  The  reference 
is  to  the  witness's  answer  to  cross-examination,  in  which 
he  did  admit  that  there  was  another  test,  and  did  main- 
tain that  it  might  be  prepared  for  and  might  deceive. 

The  sixth  reason  is  that  the  court  erred  in  saying  of 
plaintiff:  "He  lost  the  opportunity  of  earning  money, 
which  he  is  entitled  to  receive  by  reason  of  his  earning 
capacity,  tested  by  what  his  services  were  worth  in  the 
market" 

This  was  an  attempt  by  the  court  to  present  the  idea 
that  the  jury  must  determine  plaintiff's  loss  of  earning 
power  by  reference  to  what  his  services  would  reasona- 
bly be  worth  to  an  employer,  in  other  words,  "in  the 
market"  in  which  the  value  of  the  services  of  such  men 
are  determined.  The  phrase  may  not  have  been  a  happy 
one,  but  it  could  not  have  injuriously  affected  the  rights 
of  plaintiff. 

The  fourth  reason  is:  "The  court  erred  in  charging 
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the' jury  page  of  charge  ^There  is  that  of  the  ability 
of  this  man,  the  plaintiff,  to  do  things  in  spite  of  his 
pretended  disability.' " 

Standing  alone,  detached  from  the  context,  there 
might  seem  to  be  a  statement  thus  made  by  the  court 
that  plaintiff's  disability  was  a  pretended  one. 

The  appellate  courts  have  frequently  criticised  the  use 
of  such  detached  phrases  to  convict  a  trial  court  of  error. 

To  understand  this  sentence,  it  is  necessary  to  con- 
sider that  the  court  in  a  preceding  part  6f  its  charge  at- 
tempted to  present  defendant's  theory  that  plaintiff  was 
suffering  from  a  form  of  syphilis,  and  after  thus  dis- 
cussing it  and  presenting  briefly  the  testimony  of  plain- 
tiff's witnesses  in  contradiction  to  that  theory,  the  court 
then  proceeded  thus : 

^^In  addition  to  this  defense  made  by  the  defendant 
on  the  subject  of  the  condition  of  syphilis,  (There  is 
that  of  the  ability  of  this  man,  the  plaintiff,  to  do  things 
in  spite  of  his  pretended  disability) ;  to  support  which 

they  called  a  detective who  told  you  on  three  or 

four  different  occasions  he  saw  the  plaintiff  doing  those 
things  which  apparently  only  a  well  man  could  do,  lift- 
ing barrels,  helping  to  lift  heavy  weights ,"  etc. 

We  have  included  the  detached  and  criticised  phrase 
in  brackets.  It  will  be  seen  that  the  court,  instead  of 
giving  its  views  as  to  the  pretended  disability,  was  pre- 
senting the  defendant's  theory  that  it  was  but  a  pre- 
tense, which  was  within  the  bounds  of  the  court's  duty 
and  its  right.  The  jury  could  not  have  misunderstood  it 
any  more  than  if  the  trial  judge  had  used  the  words  '^In 
spite  of  the  disability  which  defendant  claims  is  but  pre- 
tended." 

The  remaining  reasons  comprising  the  first,  fifth  and 
seventh  are  so  connected  that  they  may  be  considered 
together. 

The  trial  judge  (charge,  page  17),  after  speaking  of 
allowances  for  future  pain  and  suffering,  said:  ^^So  if 
you  find  his  earning  power  has  been  diminished, — ^but 
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I  doubt  if  you  will  come  to  that  for  the  f uture,  because 
he  appears  to  be,  at  present  at  least,  able  to  conduct  his 
own  affairs, — and  I  think  there  ought  to  be  no  allowance 
for  losses  of  future  earning  power,  unless  you  are  satis- 
fied he  is  incapacitated. 

It  will  thus  be  seen  that,  notwithstanding  the  court's 
expression  of  opinion,  in  the  concluding  sentence  the 
matter  was  left  to  the  jury. 

Counsel  for  plaintiff  excepted  to  this  presentation,  to 
which  exception  the  court  replied  as  follows:  "I  wish 

to  say that  the  court's  expression  is  simply  that 

of  an  opinion not  to  bind  in  any  way  or  coerce  or 

control  the  jury  by  simply  saying  that  the  court  assulnes 
from  the  appearance  of  this  plaintiff,  and  from  his  man- 
ner, and  all  the  testimony  that  has  been  adduced  here, 
that  he,  at  present,  appears  to  be  able  to  conduct  his 
business  normally.  But  if  you  gentlemen  should  find 
that  that  is  not  the  fact,  if  you  are  satisfied  that  not- 
withstanding his  appearance, — ^and  his  appearance  is 
one  of  the  matters  to  be  considered  by  you  in  the  evi- 
dence,— ^if  you  are  satisfied,  you  have  a  right,  as  I  previ- 
ously told  you,  to  allow  him  compensation  by  reason  of 
his  diminished  earning  power.  The  court  cannot  direct 
you  to  find  facts  in  cases  of  this  kind.  The  court  may  in 
proper  cases  suggest  to  you  what  it  thinks  of  the  certain 
conditions,  but  they  cannot  control  you  In  any  manner, 
nor  is  it  the  purpose  of  the  court  to  control  you  in  any 
manner.'' 

It  will  thus  be  seen  that  the  court  carefully  guarded 
the  jury  against  the  effect  of  the  expression  of  opinion 
of  which  counsel  for  plaintiff  contends  leaving  it  entirely 
to  the  jury  to  determine  every  fact  connected  with  plain- 
tiff's disability,  whether  past  or  future. 

The  other  matter  of  which  counsel  complains,  and  in 
which  the  language  of  the  court  is  quoted  in  the  fifth 
reasons,  was  merely  an  amplification  of  the  propositions 
already  discussed,  was  entirely  admonitory,  did  not  at- 
tempt to  deprive  the  jury  of  the  right  to  determine  any 
Vol.  i-x— 82 
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question  in  the  case,  but  left  the  whole  matter  entirely  to 
thenL 

In  view  of  the  substantial  verdict,  it  is  evident  that  the 
court's  instruction  thus  complained  of ,  even  if  erroneous, 
did  not  materially  injuriously  affect  the  plaintiff. 

The  motion  for  a  new  trial  is  refused. 

Errors  assigned  were  various  portions  of  the  charge. 

L.  K.  and  8.  G.  Porter,  for  appellant,  cited :  Ooodhart 
V.  Pennsylvania  B.  B.  Co.,  177  Pa.  1. 

Walter  Lyon,  for  appellee,  cited :  Pitzpatrick  v.  Union 
Traction,  206  Pa.  335;  Beck  v.  B.  &  O.  B.  B.  Co.,  233  Pa. 
344. 

Opinion  by  Hbndbrson,  J.,  July  21, 1915 : 
All  of  the  assignments  of  error  relate  to  the  charge 
of  the  court.  The  first  six  contain  excerpts  with  re- 
spect to  which  complaint  is  made  that  the  court  ex- 
pressed an  opinion  as  to  the  extent  of  the  plaintiff's 
injuries  and  his  physical  condition  at  the  time  of  the 
trial  which  was  prejudicial  to  him  and  had  a  tendency 
to  influence  the  jury  to  bring  in  a  verdict  for  a  less 
amount  than  the  evidence  warranted.  When  these 
parts  of  the  charge  are  read  with  their  appropriate 
context  we  are  not  persuaded  that  the  court  exceeded 
the  privilege  accorded  to  the  trial  judge  in  expressing 
his  view  ais  to  the  weight  to  be  given  to  the  testimony 
of  a  witness  where  the  question  is  fully  committed  to 
the  jury  notwithstanding  the  view  entertained  by  the 
court.  It  is  to  be  observed  that  the  court's  remark 
that  the  plaintiff  appeared  to  be  at  the  time  of  the 
trial  able  to  conduct  his  own  affairs  and  that  if  so 
there  ought  not  to  be  an  allowance  for  loss  of  future 
earning  power  was  accompanied  with  the  qualification : 
'^unless  you  are  satisfied  that  he  is  incapacitated."  The 
jury  could  only  have  understood  this  to  mean  that  if 
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the  plaintiff  were  incapacitated  at  that  time  and  would 
probably  bo  continue  for  any  period  he  was  to  be  com- 
pensated for  such  incapacity.  And  in  the  second  assign- 
ment the  language  of  the  court  was  "That  the  court's 
expression  is  simply  that  of  an  opinion  of  the  court  not 
to  bind  in  any  way  or  coerce  or  control  this  jury  by 
simply  saying  that  the  court  assumes  from  the  appear- 
ance of  this  plaintiff  and  from  his  manner  and  all  the 
testimony  that  has  been  adduced  here  that  he  at  present 
appears  to  be  able  to  conduct  his  business  normally.'' 
There  is  nothing  in  the  case  to  support  the  assumption 
that  the  court  might  not  with  propriety  make  such  a 
remark  in  a  case  where  the  plaintiff  was  seeking  to 
recover  damages  for  continuing  disability  resulting  from 
his  accident  and  where  there  was  evidence  tending  to 
show  that  the  physical  difficulty  of  which  he  complained 
had  a  different  origin.  The  jury  was  specifically  ad- 
vised that  they  were  not  to  be  bound  in  any  way  or 
controlled  by  the  view  expressed  by  the  court.  It  can- 
not be  seriously  contended  that  recovery  should  be  had 
for  diminished  earning  ability  if  there  was  no  evidence 
that  it  existed  or  probably  would  exist  in  the  future,  and 
the  caution  of  the  court  to  the  jury  to  guard  against 
allowing  compensation  for  time  beyond  which  the  plain- 
tiff had  ceased  to  be  incapacitated  was  not  inappropri- 
ate; especially  when  coupled  immediately  with  the  in- 
struction that  if  it  was  made  to  appear  at  the  time  of  the 
trial  that  he  was  incapacitated  they  should  allow  him 
compensation  for  that  injury.  We  are  unable  to  see  that 
the  reference  in  the  charge  to  the  testimony  of  the  med- 
ical experts  did  the  plaintiff  any  harm.  Much  of  the 
trial  was  devoted  to  a  consideration  of  the  cause  of  the 
symptoms  of  which  the  plaintiff  complained  at  the  trial 
and  to  the  inquiry  whether  or  not  his  injury  was  per- 
manent. The  attention  of  the  jury  was  drawn  to  the 
relevant  testimony  in  such  a  manner  as  to  leave  the 
whole  question  open  to  determination  by  the  jury.  The 
profits  of  the  business  could  not  be  taken  account  of 
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as  a  measure  of  earning  capacity:  Ooodhart  y.  Bail- 
road,  177  Pa.  1;  and  we  do  not  find  competent  evidence 
of  loss  of  future  earning  power  which  could  be  made 
the  basis  of  a  definite  finding  in  damages.  The  plaintiff 
was  engaged  in  business  for  himself  as  a  produce  dealer 
and  had  been  so  engaged  for  ten  years.  The  impairment 
of  his  ability  to  manage  his  business  was  a  proper  sub- 
ject of  compensation,  but  he  was  not  entitled  in  addi- 
tion to  that  to  damages  for  the  loss  of  ability  as  a  sales- 
man, for  he  had  not  been  engaged  in  that  business  for 
many  years.  To  have  permitted  him  to  recover  for  loss 
of  earning  power  in  that  capacity  as  well  as  to  have 
compensated  him  for  impairment  of  his  ability  to  prose- 
cute the  business  in  which  he  was  engaged  would  have 
permitted  a  recovery  on  a  basis  not  recognized  by  any 
authority  which  has  been  brought  to  our  attention.  The 
opinion  of  the  trial  judge  on  the  motion  for  a  new  trial 
covers  the  propositions  presented  by  the  learned  counsel 
for  the  appellant  and  answers  them  at  length.  We  do 
not  find  anything  in  the  record  which  requires  a  reversal 
of  the  judgment. 
Judgment  affirmed. 


Carr  v.  H.  W.  Johns-Manville  Co.,  Appellant 

Landlord  and  tenant — Tenancy  hy  implications-Tenancy  from 
quarter  to  quarter. 

A  tenancy  may  be  implied  by  occupancy  and  a  payment  of  rent 
in  the  absence  of  an  express  contract,  and  the  manner  of  payment 
as  made  by  the  tenant  and  accepted  by  the  landlord  may  determine 
the  terms  of  the  lease.  An  implied  agreement  for  the  payment  of 
rent  may  create  a  tenanpy  from  quarter  to  quarter  in  the  absence 
of  an  express  agreement  for  a  different  term. 

Where  a  lessee  holds  premises  as  a  tenant  from  quarter  to  quar- 
ter under  a  lease  from  a  life  tenant,  and  the  lessor  dies  in  the  mid- 
dle of  the  quarter,  and  the  lessee  pays  the  rent  due  for  the  whole 
quarter  to  the  executor  of  the  lessor  to  be  divided  between  the 
estate  of  the  life  tenant  and  the  remainderman,  and  tiiereaf ter  pays 
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the  lemainderman  the  rent  per  quarter  until  he  removes  from  the 
premises,  the  lessee  continues  as  a  tenant  from  quarter  to  quarter, 
and  is  liable  for  a  whole  quarter,  although  he  vacated  the  property 
in  the  middle  of  the  quarter,  but  at  the  end  of  the  year  after  the 
death  of  the  life  tenant 

Argued  April  15,  1915.  Appeal,  No.  47,  April  T., 
1915,  by  defendant,  from  order  of  C.  P.  Allegheny  Co., 
April  T.,  1914,  No.  1467,  making  absolute  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense  in  case 
of  Caroline  S.  Carr  v.  H.  W.  Johns-Manville  Company. 
Before  Bice,  P.  J.,  Orlady,  Head,  Pobteb,  Hbndbrson, 
Eephart  and  Tsexler,  JJ.    Affirmed. 

Assumpsit  for  rent.    Before  MacParlane,  J. 

Bule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense. 

From  the  pleadings  it  appeared  that  the  suit  was 
brought  for  a  balance  of  rent  for  three  months  ending 
March  31,  1912,  the  rent  per  quarter  being  |1,250,  and 
f747.12  having  been  paid  on  January  30, 1912.  By  the 
will  of  William  Carr  this  property  was  devised  to  his 
executors  in  trust  during  the  life  of  his  widow,  Delia 
B.  Carr,  and  she  electing  to  take  against  his  will,  in 
partition  the  property  was  allotted  to  her  for  life.  She 
made  a  lease  to  the  defendant  from  April  1,  1907,  to 
May  1,  1912,  the  rent  payable  quarterly  at  the  end  of 
each  quarter.  On  February  22,  1911,  she  died  and  un- 
der the  terms  of  the  will  Caroline  S.  Carr  became  the 
owner.  On  April  10,  1911,  the  defendant  paid  to  one 
of  the  executors  of  William  Carr  f  1,250  at  his  request 
as  rent  for  the  quarter  ending  April  30,  1911,  in  trust 
for  the  parties  entitled  thereto  in  the  proportions  to 
which  they  were  entitled.  About  July  28, 1911,  the  de- 
fendant paid  to  Caroline  S.  Carr  |1,250  and  a  like  sum 
on  October  13;  1911,  and  on  January  29^  1912,  |1,997.12, 
of  which  |1,250  was  for  rent  due  for  three  months  end- 
ing December  31, 1911,  and  the  balance  was  for  the  rent 
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to  February  22,  1912,  on  which  last  day  the  defendant 
quit  the  premises. 

The  court  made  absolute  rule  for  judgment  for  want 
of  a  sufficient  afBdavit  of  defense. 

Error  assigned  was  the  order  of  the  court. 

J.  C.  BiUy,  for  appellant. — By  merely  continuing  in 
possession  after  the  death  of  Delia  B.  Carr  and  the  sub- 
sequent payment  and  receipt  of  money  as  rent,  with 
nothing  more,  the  technical  tenancy  from  year  to  year 
was  created  between  the  parties  to  this  suit:  Hanbest 
V.  Grayson,  206  Pa.  59;  Laguerenne  v.  Dougherty,  35 
Pa.  45. 

Charles  Alvin  Jones,  with  him  Sterrett  d  Acheson,  for 
appellee. 

Opinion  by  Henderson,  J.,  July  21, 1915 : 
It  is  not  disputed  that  the  lease  from  Delia  B.  Carr, 
the  life  tenant  to  the  defendant  company,  terminated 
with  the  death  of  the  lessor.  The  remainderman  had  no 
connection  with  the  preceding  term  and  the  relation  of 
the  occupant  as  tenant  ceased  when  the  life  tenant  died. 
The  lessee  continued  to  occupy  the  premises,  however, 
after  the  end  of  th€f  term  with  the  consent  of  the  re- 
mainderman. There  was  no  express  agreement  as  to 
the  extent  of  the  term  or  the  amount  of  rent  reserved. 
There  was  an  implied  reservation,  however,  defined  by 
the  conduct  of  the  parties.  Under  the  lease  from  Delia 
B.  Carr  the  lessee  was  granted  a  definite  term,  the  rent 
to  be  paid  quarterly.  She  died  in  the  middle  of  the 
quarter  and  afterwards  the  defendant  paid  to  the  exec- 
utor of  the  estate  of  William  Carr  the  amount  of  rent , 
due  for  the  whole  quarter,  the  same  to  be  distributed  by 
the  executor  between  the  estate  of  the  life  tenant  and 
the  remainderman.  Afterward  the  defendant  paid  to 
the  plaintiff  the  sum  of  |1,250  per  quarter  for  the  use 
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of  the  premises  up  to  the  time  the  defendant  removed 
therefrom.  A  tenancy  may  be  implied  by  occupancy 
and  a  payment  of  rent  in  the  absence  of  an  express  con- 
tract, and  the  manner  of  payment  as  made  by  the  tenant 
and  accepted  by  the  landlord  may  determine  the  terms 
of  the  lease.  An  implied  agreement  for  the  payment  of 
rent  may  create  a  tenancy  from  quarter  to  quarter  in 
the  absence  of  an  express  agreement  for  a  different  term : 
Trickett  on  Landlord  and  Tenant,  sec.  372;  Cook  y. 
Neilson,  10  Pa.  41. 

We  do  not  find  anything  in  the  case  from  which  the 
conclusion  must  be  drawn  or  the  inference  arises  that 
a  yearly  term  was  created  between  the  plaintiff  and  de- 
fendant after  the  death  of  Delia  Carr.  The  payment 
of  rent  by  the  defendant  for  the  quarter  in  which  Delia 
Carr  died  and  the  payment  of  rent  for  the  succeeding 
quarters  at  the  end  thereof  was  a  course  of  conduct  from 
which  the  implication  arises  that  the  defendant  was  pay- 
ing on  a  quarterly  basis  and  thereby  establishing  a 
term  from  quarter  to  quarter :  Taylor  on  Landlord  and 
Tenant,  sec.  69;  Savage  v.  Seipleton,  3  C.  &  P.  275. 
When,  therefore,  the  tenant  held  over  after  the  end  of 
the  quarter  with  the  landlord's  consent  the  term  was 
extended  for  that  quarter  and  a  liability  arose  for  pay- 
ment for  the  entire  quarter.  There  was  no  controversy 
in  regard  to  the  material  facts  in  the  case,  and  the  con- 
clusion of  the  learned  judge  of  the  Court  of  Common 
Pleas  is  supported  by  the  facts  conceded  in  the  plead- 
ings. 

The  judgment  is  affirmed. 


Taylor  v.  Allen,  Appellant 

Deed — Oeneral  warranty — Implied  covenant  against  eneufi^ 
hrances — Tax  liene — Act  of  May  28, 1716, 1  Penmylvania  Law$  9^. 

Where  land  subject  to  the  lien  of  taxes  is  conyeyed  l^  a  deed  of 
general  warranty  containing  the  usual  words  ''grant,  bargain  and 
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sell,"  a  breach  of  the  oovenant  of  warranty  occurs  immediatdy 
upon  ibe  deliveiy  of  the  deed,  inasmuch  as  a  lien  for  taxes  is  an 
encumbrance  within  the  meaning  of  the  Act  of  May  28,  1715,  1 
Pennsylvania  Laws  94,  which  provides  that  the  words  ''grant,  bar- 
gain and  sell"  in  a  recorded  deed  ''shall  be  adjudged  an  express 
coToiant  to  the  grantee,  his  heirs  and  assigns,  to  wit,  that  the 
grantor  was  seised  of  an  indefeasible  estate  in  fee  simple,  freed  of 
encumbrances  done  or  suffered  from  the  grantor." 

If,  in  such  a  case,  the  grantee  has  been  compelled  to  pay  the 
taxes  after  notice  to  the  grantor,  he  may  recover  from  the  grantor 
the  amount  which  he  has  been  compelled  to  pay,  and  this  is  the 
case  although  the  taxes  were  assessed  before  the  grantor  became 
the  owner  of  the  property. 

Argued  April  16,  1915.  Appeal,  No.  43,  April  T., 
1915,  by  defendant,  from  order  of  0.  P.  Allegheny  Co., 
Jan.  T.,  1910,  No.  105,  making  absolute  rule  for  judg- 
ment for  want  of  a  su^cient  affidavit  of  defense  in  case 
of  Elizabeth  A.  Taylor  y.  L.  M.  Allen.  Before  BiOB,  P. 
J.,  Oblady,  Head,  Hbndbbson,  Ebphabt  and  Tbbxlbb, 
JJ.    Affirmed. 

Assumpsit  on  a  general  warranty.    Before  Ford,  J. 
The  facts  are  stated  in  the  opinion  of  the  Superior 
Court 

Error  assigned  was  order  making  absolute  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of  defense. 

8.  H.  Allen,  for  appellant. — ^The  tax  liens  complained 
of  in  this  suit  were  not  caused  or  suffered  by  the  grantor, 
the  defendant,  but  were  existing  prior  to  the  inception 
of  his  title :  Knepper  v.  Kurtz,  58  Pa.  480. 

The  common  clause  of  warranty  does  not  cover  en- 
cumbrances: Dobbins  v.  Brovm,  12  Pa.  75;  Patton  v. 
McParlane,  3  P.  &  W.  419 ;  Stewart  v.  West,  14  Pa.  336 ; 
Scott  V.  Scott,  70  Pa.  244;  Williams  v.  (yDonnell,  225 
Pa.  321. 

The  meaning  of  the  covenant  of  warranty  is  not  to  be 
extended  by  the  courts;  any  extension  must  be  by  the 
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legislature :  Clark  y.  McAnulty,  3  S.  &  B.  363 ;  Mcarew 
v.  Harmon,  164  Pa.  115. 

J.  F.  Calhoun,  for  appellee. — ^The  taxes  were  an  en- 
cumbrance within  the  meaning  of  the  statute :  Lafferty 
v.  Milligan,  165  Pa.  534;  Memmert  y.  McEeen,  112  Pa. 
315;  Large  y.  McQain,  4  Sadler  240. 

Opinion  by  Hbndbrson,  J.,  July  21, 1915 : 
This  is  an  appeal  from  the  action  of  the  court  below 
in  entering  judgment  for  want  of  a  suiBcient  afl&dayit 
of  defense.  The  defendant  conyeyed  to  the  plaintiff  by 
deed  of  general  warranty  dated  October  14, 1899,  a  piece 
of  land  situated  in  the  City  of  McKeesport  The  deed 
contained  the  usual  words  ^^Orant,  bargain  and  selP' 
and  the  action  was  brought  on  the  coyenant  against 
encumbrances  giyen  to  these  words  by  the  Act  of  1715. 
School  and  city  taxes  were  assessed  against  the  lot  for 
the  years  1897  and  1898,  the  latter  tax  haying  been 
assessed  a  short  time  before  the  defendant  became  the 
owner  of  the  property.  These  taxes  continued  a  lien 
against  the  lot  during  the  defendant's  ownership  thereof 
and  liens  were  filed  in  May  and  June,  1899,  for  the  taxes 
of  the  year  1897.  Liens  were  filed  in  March  and  June, 
1900,  for  the  taxes  of  1898.  The  plaintiff,  haying  failed 
to  secure  an  order  striking  off  the  liens,  paid  the  same 
after  the  defendant  had  been  requested  at  yarious  times 
to  pay  and  discharge  the  same  and  had  omitted  so  to  do 
and  had  failed  to  take  steps  to  cause  them  to  be  stricken 
off  or  to  assist  the  plaintiff  in  accomplishing  that  object. 
The  Act  of  1715  proyides  that  the  words,  "grant,  bargain 
and  sell!'  in  a  recorded  deed  shall  be  adjudged  an  express 
coyenant  to  the  grantee,  his  heirs  and  assigns,  to  wit: 
that  the  grantor  was  seized  of  an  indefeasible  estate  in 
fee  simple  free  from  encumbrances  done  or  siiffered  from 
the  grantor.  By  operation  of  this  act  these  words  em- 
brace a  coyenant  of  seizin,  a  coyenant  for  quiet  enjoy- 
ment and  a  coyenant  against  encumbrances :  Memmert 
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v.  McKeen,  112  Pa.  315.  In  that  case  encumbrances 
were  defined  to  be  of  two  kinds :  (1)  such  as  affect  the 
title;  (2)  such  as  affect  the  physical  condition  of  the 
property.  An  encumbrance  was  defined  in  Lafferty  v. 
Milligan,  165  Pa.  534,  to  be  "every  right  or  interest  in 
the  land  which  may  subsist  in  third  persons  to  the 
diminution  of  the  value  of  the  land  but  consistent  with 
the  passing  of  the  fee  by  the  conveyance.^^  That  the 
charges  paid  by  the  plaintiff  are  within  this  definition 
is  clear.  It  is  not  disputed  in  the  affidavit  of  defense 
that  the  taxes  were  regularly  assessed,  that  they  were 
liens  against  the  properly  and  that  the  liens  were  filed 
of  record.  The  owner  of  the  land  became  bound  to  dis- 
charge them  to  save  her  property  from  sheriff's  sale. 
The  taxes  being  liens  at  the  time  the  defendant  con- 
veyed to  the  plaintiff  the  covenant  against  encumbrances 
was  broken  when  it  was  made:  Memmert  v.  McKeen, 
supra.  And  when  the  plaintiff  was  compelled  to  pay 
to  relieve  her  property  her  right  of  action  was  complete 
for  the  injury  sustained.  The  most  common  encum- 
brances are  liens  of  judgments,  mortgages,  taxes  and 
municipal  assessments.  When  valid  and  regularly  en- 
tered they  equally  effect  a  diminution  of  the  value  of  the 
land  and  there  is  no  reason  for  making  a  distinction 
between  them  in  applying  the  Act  of  1715.  That  the 
encumbrance  was  "done  or  suffered"  from  the  grantor  is 
not  an  unreasonable  construction  of  the  language  of  the 
statute  as  applied  to  the  facts  of  the  case.  That  is  "suf- 
fered" which  one  refrains  from  forbidding  or  prevent- 
ing; which  one  permits,  allows  or  tolerates.  Where 
therefore  an  owner  permits  a  lien  to  be  filed  against  his 
land  and  neglects  to  cause  it  to  be  discharged  it  can  with 
exactness  of  expression  be  said  that  the  encumbrance 
was  "suffered"  by  him :  Large  v.  McClain,  4  Sadler  240. 
The  case  does  not  depend  on  the  effect  of  the  general 
warranty  contained  in  the  deed  and  it  was  not  uecessary 
that  the  plaintiff  suffer  her  property  to  be  taken  from 
her  by  sheriff's  sale  followed  by  an  eviction  before  she 
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could  maintain  her  action.  The  breach  of  covenant  oc- 
curred when  the  deed  was  delivered  for  land  against 
which  the  undischarged  liens  existed.  The  measure  of 
damages  was  determined  by  the  amount  which  the  plain- 
tiflf  was  compelled  to  pay.  After  haying  failed  to  in- 
duce her  grantor  to  act  in  the  premises  she  was  reduced 
to  the  necessity  of  paying  or  losing  her  land^  and  she 
was  justified  in  choosing  the  least  of  the  evils  presented. 
We  think  the  defense  presented  is  not  a  sufficient  reply 
to  the  plaintiff's  claim  and  that  the  judgment  was  prop- 
erly entered  in  the  court  below. 
The  judgment  is  affirmed. 


Brant,  Appellant,  v.  Hartrick  (No.  1). 

Mechanic's  lien — Subcontractor — Labor  and  materiaU — Lumping 
charge, 

A  mechanic's  lien  filed  by  a  subcontractor  for  materials  and 
labor,  and  apportioned  among  three  buildings,  which  lumps  a 
charge  for  labor  as  follows:  "1911,  Dec.  8,  Excavating  from  Nov. 
16  to  Dec.  8, 17  days  at  5^(0—93.50,"  is  fatally  defective  as  to  such 
item. 

Such  a  lien  is  also  fatally  defective  as  to  the  material  where  it 
appears  that  the  last  item  was  furnished  to  the  houses  more  than 
six  months  before  the  lien  was  filed,  although  there  was  another 
item  furnished  within  the  six  months,  but  without  anything  to 
show  that  the  material  covered  by  it  entered  into  any  of  the  build- 
ings. 

Argued  April  21,  1915.  Appeal,  No.  58,  April  T., 
1915,  by  plaintiff,  from  judgment  of  C.  P.  Allegheny  Co., 
Jan.  T.,  1913,  Docket  "D'^  for  defendant  non  obstante 
veredicto  in  case  of  William  H.  Brant  v.  J.  Albert 
Hartrick  and  Lillian  Brant  Hartrick,  Owners  or  Re- 
puted Owners,  and  T.  O.  Reese  &  Brother,  Contractors, 
Before  Rice,  P.  J.,  Orlady,  Head,  Henderson,  Ebphabt 
and  Tbexlbb,  JJ.    AflBrmed. 
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Scire  facias  sur  mechanic's  lien.   Before  Bbid,  J. 

The  opinion  of  the  Superior  Court  states  the  case. 

At  the  trial  the  jury  returned  a  verdict  for  plaintiff 
for  f  19.98.  Subsequently  the  court  entered  judgment 
for  defendants  n.  o.  y. 

Error  asBtgned  was  in  entering  judgment  for  defend- 
ants  n.  o.  v. 

A.  S.  Moorhead,  of  Dunth  d  Moorhead,  for  appellant^ 
cited:  Mill  Co.  v.  Greenawalt,  11  Pa.  Superior  Ct.  157; 
Burrows  y.  Carson,  244  Pa.  6;  Sumption  y.  Sogers,  242 
Pa.  348;  Todd  y.  Gernert,  223  Pa.  103;  Gordon  y.  Nor- 
ton,  186  Pa.  168. 

.  Hermann  L.  Chrote,  with  him  Frederick  O.  Orote,  for 
appellee,  cited:  McFarland  y.  Schultz,  168  Pa.  634; 
Chapman  y.  Faith,  18  Pa.  Superior  Ct.  578;  Brei^ 
weisser  Lumber  Co,  y.  Wyss-Thalman,  51  Pa.  Superior 
Ct.  83;  Crane  Co.  y.  Bogers,  23  D.  B.  583;  Burrows  y. 
Carson,  244  Pa.  6;  Wilson  y.  Forder,  30  Pa.  129; 
Schiyely  y.  Badell,  227  Pa.  434;  Ippolito  y.  Dayidson, 
23  D.  B.  75 ;  Page  y.  Carr,  232  Pa.  371 ;  Miller  y.  Heath, 
22  Pa.  Superior  Ct.  313;  Fahnestock  y.  Speer,  92  Pa. 
148;  Shields  y.  Garrett,  5  W.  N.  C.  120. 

Opinion  by  Henderson,  J.,  July  21, 1915 : 
The  plainti£F  filed  separate  liens  against  three  build- 
ings erected  by  the  appellees  on  a  piece  of  land  contain- 
ing about  seyen  acres  for  materials  furnished  and  labor 
performed  in  and  about  the  construction  of  the  build- 
ings. The  whole  amount  of  the  claim  is  f  152.40  and  this 
was  apportioned  among  the  buildings  under  the  proyi- 
sions  of  Section  12  of  the  Act  of  1901,  P.  L.  437.  The 
amount  charged  in  this  case  as  determined  by  that  ap- 
portionment is  f  18.00.  The  lien  recites  that  ^^said  ma- 
terials and  labor  were  furnished  in  and  about  the  erec- 
tion of  said  buildings  at  the  yerbal  orders  and  requests 
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of  the  said  T.  O.  Reese  &  Brother,  the  contractor  there- 
for,  at  various  dates  from  November  16,  1911,  to  May 
20,  1912;  said  materials  being  nails,  paper,  hinges, 
hasps,  locks,  door-hangers,  track,  brackets,  brads,  paint, 
felt,  eye-beams,  weights,  sash-cord,  etc. ;  said  labor  being 
excavating.''  The  principal  item  in  the  claim  is  thus 
stated  in  the  copy  of  the  account  attached  to  the  lien : 
"1911,  Dec.  8,  Excavating  from  Nov.  16th  to  Dec.  8th, 
17  days  at  6.50--93.50."  The  other  items  of  the  account 
are  small,  running  through  a  period  of  more  than  four 
months,  the  last  being  May  20th,  "16  lbs.  nails — 16." 
The  last  item  preceding  that  is  "May  1st,  1  keg  8d  nails 
—2.05.'*  The  lien  was  filed  November  19,  1912.  The 
buildings  erected  were  a  dwelling  house,  a  bam  and  a 
cottage  or  tenant  house.  Two  considerations  induced 
the  action  of  the  court  in  entering  judgment  n.  o.  v.  for 
the  defendant :  (1)  that  the  buildings  against  which  the 
liens  were  filed  were  not  adjoining  buildings  and,  there- 
fore, not  subject  to  separate  liens  with  the  amount  due 
determined  by  apportionment,  and  (2)  that  the  account 
for  193.60  for  excavating  was  a  lumping  charge.  We  do 
not  consider  it  necessary  to  enter  into  a  discussion  of  the 
question  whether  the  property  was  chargeable  with  sep- 
arate liens  as  claimed  by  the  plaintiff,  for  the  action  of 
the  court  may  be  sustained  on  other  grounds.  Under 
the  authority  of  McFarland  v.  Schultz,  168  Pa.  634,  the 
court  properly  held  that  the  account  for  excavating  was 
a  lumping  charge.  In  that  case  the  claim  was  for 
f  158.60  against  the  buildings  described  in  the  lien  for 
grading  and  digging  lots  and  carting  away  dirt  from 
the  same  between  August  29,  1892,  and  October  22, 
1892.  This  statement  of  claim  was  held  to  be  clearly  de- 
fective because  it  did  not  adequately  set  forth  the  nature 
and  kind  of  the  work  done  nor  when  it  was  done.  The 
claimant  was  a  subcontractor  and  bound  to  strict  com- 
pliance with  the  statute  on  which  he  relied  for  his  lien. 
Such  a  defect  is  not  formal  merely  but  is  substantial 
and  cannot  be  cured  by  proof.    Burrows  v.  Carson,  244 
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Pa.  6,  is  another  case  bearing  upon  the  same  question. 
There  the  account  was  "1911,  April  4th  to  Nov.  20th, 
137  hours'  labor  at  60c  per  hour— 182.20.''  This  was 
held  to  be  a  lumping  charge  and  was  struck  out  of  the 
claim.  The  plaintiffs  is  an  account  due  from  the  con- 
tractor. The  work  alleged  to  be  done  was  in  part  on 
each  of  the  three  buildings.  Nothing  in  the  lien  gives 
information  to  the  owner  as  to  the  amount  of  work  done 
on  each  building.  There  would  seem  to  be  no  difficulty 
in  ascertaining  just  what  was  chargeable  for  the  exca- 
vation in  each  case  and  the  owner  was  entitled  to  notice 
of  the  amount  of  work  and  the  time  when  it  was  done  ap- 
plicable to  each  of  the  buildings  which  the  plaintiff  seeks 
to  charge  with  the  debt.  With  this  item  out  of  the  ac- 
count there  is  no  basis  on  which  to  support  th@  remain- 
der of  the  claim.  Neither  in  the  lien  nor  in  the  testi- 
mony is  there  anything  to  show  how  much  of  this  lump 
sum  was  included  in  the  lien  against  any  one  of  the 
buildings.  No  basis  of  apportionment  was  exhibited  and 
no  evidence  on  which  anyone  could  arrive  at  a  determi- 
nation of  the  material  furnished  to  any  one  of  the  build- 
ings. It  is  not  asserted  that  the  plaintiff  had  a  special 
contract  to  furnish  the  material  and  labor  for  which  the 
claim  was  filed.  On  the  contrary,  it  is  stated  in  the  lien 
that  they  were  furnished  at  the  verbal  orders  and  re- 
quests of  the  contractors  at  various  dates.  This  means 
that  from  time  to  time  the  contractors  bought  from  the 
plaintiff  material  of  the  kinds  described  for  use  in  these 
buildings  and  it  appears  that  the  work  of  excavating 
was  charged  for  on  a  quantum  meruit.  There  is  an- 
other insurmountable  objection  to  the  plaintiffs  right  to 
recover.  The  bill  of  particulars  attached  to  the  lien  filed 
against  each  of  the  buildings  covers  the  whole  account 
against  all  of  the  buildings,  and  no  specification  is  made 
either  in  the  lien  or  the  bill  of  particulars  when  the  first 
or  last  item  was  furnished  to  any  one  of  the  buildings. 
A  separate  claim  is  filed  against  each  building  and  it 
must  be  self-supporting.    They  were  not  all  completed 
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on  the  same  day.  There  was  a  time  after  which  the  right 
of  lien  of  a  subcontractor  ceased  as  to  each  of  the  build- 
ings and  .the  owner  was  entitled  to  notice  of  the  time 
when  material  which  was  not  furnished  under  a  general 
contract  was  last  furnished  for  each  of  the  buildings 
charged  with  the  lien.  The  whole  of  the  work  was  com- 
pleted and  the  material  furnished  on  or  before  May  1^ 
1912,  with  the  exception  of  fifteen  cents'  worth  of  nails 
furnished  on  May  20th.  There  is  no  evidence  to  show 
that  the  material  contained  in  that  item  went  into  any 
one  of  these  buildings  and  the  liens  cannot  be  sustained 
unless  that  is  made  to  appear  for  they  were  filed  more 
than  six  months  after  the  last  item  charged  against  any 
one  of  the  buildings.  The  attempt  here  is  to  attach  the 
whole  account  to  the  three  buildings  by  the  belated  item 
of  fifteen  cents  for  nails  without  proof  that  they  were 
used  in  any  one  of  the  buildings.  It  is  an  admission  in 
the  plaintiff's  replication  that  the  last  materials  sup- 
plied to  the  cottage  was  ou  April  11,  1912,  and  for  the 
residence  on  May  1,  1912.  The  lien  not  having  been 
filed  until  more  than  six  months  after  the  latter  date 
it  is  now  attempted  to  give  vitality  to  the  liens  against 
them  by  showing  a  delivery  of  the  nails  on  May  20th  to 
be  used  on  the  bam.  We  think  it  clear  that  this  cannot 
be  done. 
The  judgment  is  affirmed. 


Brant,  Appellant,  v.  Hartrick  (No.  2). 

Opinion  by  Henderson,  J.,  July  21, 1915 : 
This  appeal  arises  out  of  the  state  of  facts  considered 
in  the  case  between  the  same  parties  at  No.  58,  April 
Term,  1915,  and  involves  the  validity  of  a  lien  on  the 
same  account.  The  appellant  seeks  by  apportionment 
to  charge  each  of  three  buildings  of  the  appellees  with 
a  part  of  the  whole  account  for  labor  and  material  fur- 
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nished  to  three  buildings.  The  court  below  entered 
judgment  n.  o.  y.  for  the  defendant  and  wfe  affirm  that 
judgment  for  the  reasons  given  in  the  opinion  now  filed : 
60  Pa.  Superior  Ct.  507. 


Brant,  Appellant,  v.  Hartrick  (No.  3), 

Opinion  by  Henderson,  J.,  July  21, 1915: 
This  appeal  arises  out  of  the  state  of  facts  considered 
in  the  case  between  the  same  parties  at  No.  58,  April 
Term,  1915,  and  involves  the  validity  of  a  lien  on  the 
same  account.  The  appellant  seeks  by  apportionment 
to  charge  each  of  three  buildings  of  the  appellees  with 
a  part  of  the  whole  account  for  labor  and  material  fur* 
nished  to  the  three  buildings.  The  court  below  entered 
judgment  n.  o.  t.  for  the  defendant  and  we  affirm  that 
judgment  for  the  reasons  given  in  the  opinion  now  filed : 
60  Pa.  Superior  Ct.  507. 


Commonwealth  v.  Coleman,  Appellant. 

Crifninal  law — Obtaining  property  by  fahe  pretenaef — Act  of 
March  81, 1860,  Sec.  Ill,  P.  L.  JtlO^Indictment-^Yariance. 

An  indictment  for  obtaining  a  promissoiy  note  by  false  pretenses 
sufficiently  charges  a  misdemeanor,  if  it  avers  that  the  defendant 
conceived  the  design  of  cheating  and  defrauding  the  firm  of  which 
the  prosecutor  was  a  member;  that  in  pursuance  of  such  unlawful 
intent  the  defendant  falsely  and  fraudulently  represented  the  ex- 
istence of  certain  facts,  and  that  %y  color  and  means  of  said  false 
pretense  and  pretenses"  the  said  defendant  obtained  from  the  firm 
of  the  prosecutor  a  promissoiy  note  '%r  the  sum  and  of  the  value 
of  five  himdred  and  fifty-seven  dollars  and  fifteen  cents  made  by 
Young  &  Schmitt  to  the  order  of  the  Interstate  Lumber  Oompany, 
being  then  and  there  the  property  of  the  said  Yoimg  &  Schmitt, 
with  intent  to  cheat  and  defraud,  etc.'' 

Where  a  magistrate  in  drafting  an  information  inadvertently 


Digitized  by 


Google 


COMMONWEALTH  v.  COLEMAN,  Appellant.  513 
612,  (1916).]  Syllabus— Statemait  of  Facts, 
states  that  the  single  transaction  upon  which  the  criminal  charge 
was  based  occurred  on  the  date  when  the  information  was  made, 
and  the  indictment  following  the  information  incorporates  the 
same  date  although  the  transaction  was  long  prior  in  time,  but 
within  two  years  from  the  date  when  the  bill  was  found,  the  vari- 
ance will  not  prevent  the  Commonwealth  at  the  trial  from  show- 
ing the  transaction  itself  as  set  forth  in  the  indictment,  and  its 
actual  date. 

On  the  trial  of  an  indictment  for  obtaining  a  promissory  note 
by  false  pretenses,  the  defendant  is  not  entitled  to  show  that  at 
the  time  he  secured  the  note  from  the  firm  of  which  the  prosecutor 
was  a  member,  such  firm  was  indebted  to  the  corporation  of  which 
the  defendant  was  an  officer,  in  a  sum  greater  than  the  value  of  the 
note;  and  it  is  immaterial  whether  the  note  was  converted  to  the 
personal  use  of  the  defendant,  or  to  that  of  the  corporation  of 
which  he  was  an  officer. 

Argued  April  16, 1915.  Appeal,  No.  68,  April  T,  1915, 
by  defendant,  from  judgment  of  Q.  S.  Allegheny  Co., 
March  Sessions,  1913,  No.  150,  on  verdict  of  guilty  in 
case  of  Commonwealth  v.  William  A.  Coleman.  Before 
Rice,  P.  J.,  Oblady,  Head,  Henderson,  Kephabt  and 
Tbexleb,  JJ.   AflBrmed. 

Indictment  for  obtaining  a  promissory  note  by  false 
pretenses.    Before  Beid,  J. 
The  information  was  as  follows : 

Commonwealth  of  Pennsylvania 

V. 

W.  A.  Coleman. 

County  of  Allegheny ^  88 : 

Before  me,  the  subscriber,  a  committing  magistrate  in 
and  for  the  County  of  Allegheny,  personally  came  V.  J. 
Schmitt,  who,  upon  oath  duly  administered  according 
to  law,  deposes  and  says  that  at  Pittsburgh,  in  the 
County  of  Allegheny,  on  the  24th  day  of  February,  A. 

Vol.  lx— 33 
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D.  1913,  defendant  aforesaid  did  unlawfully  and  fraudu- 
lently represent  to  affiant  that  he  ordered  a  car  of 
"white  pine"  lumber  for  the  firm  of  Young  and  Schmitt 
of  the  City  of  Pittsburgh,  Pennsylvania,  to  be  shipped 
from  Cloquet,  Minnesota,  and  that  said  car  of  "white 
pine"  lumber  was  then  upon  the  railroad  in  transit  to 
said  firm  of  Young  and  Schmitt  to  be  delivered  at  Mc- 
Kees  Bocks  Yards,  and  did  deliver  to  affiant  a  paper 
purporting  to  be  an  original  invoice  of  said  car  of  lum- 
ber, and  upon  the  strength  of  the  said  representations 
and  delivery  of  said  purporting  invoice,  affiant  did  exe- 
cute and  deliver  unto  the  said  defendant  a  promissory 
note  of  said  firm  of  Young  and  Schmitt,  payable  to  the 
order  of  The  Interstate  Lumber  Co.,  of  which  firm  de- 
fendant was  general  manager,  payable  three  (3)  months 
after  date  from  date,  in  the  sum  of  five  hundred  and  fifty- 
seven  and  15-100  (f  557.15)  dollars,  said  note  being  pay- 
ment in  full  of  the  said  supposed  shipment  of  lumber, 
said  note  being  discounted  by  defendant  at  the  Real 
Estate  Savings  &  Trust  Company,  of  the  North  Side, 
Pittsburgh,  Pa.,  and  subsequently  renewed  and  paid  in 
full  by  the  said  firm  of  Young  and  Schmitt.  Affiant 
further  states  that  all  said  representations  were  false, 
malicious  and  fraudulent,  and  made  for  the  purpose  of 
deceiving,  cheating  and  defrauding  said  firm  of  Young 
and  Schmitt,  as  said  car  of  lumber  had  not  been  ordered 
for  said  firm  of  Young  and  Schmitt,  as  represented  by 
said  defendant  and  said  purporting  invoice  was  not  a 
true  and  correct  invoice,  but  was  a  false  and  fraudulent 
one  and  was  used  for  the  sole  purpose  of  misleading  and 
deceiving  affiant  for  the  purpose  of  securing  said  note 
and  the  money  procured  thereby. 

Complainant  therefore  prays  and  desires  that  a  war- 
rant may  issue,  and  that  defendant  may  be  arrested  and 
held  to  answer  this  charge  of  false  representation,  and 
further  deponent  saith  not. 

V.  J.  Schmitt. 
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Sworn  to  and  subscribed  before  me^  this  24th  day  of 
February,  A.  D.  1913. 

John  A.  Martin, 
Alderman, 

The  indictment  following  the  information  incorpo- 
rated the  date  February  24, 1913,  as  the  date  of  the  trans- 
action. 

The  defendant  moved  to  quash  the  indictment  on  the 
ground  of  the  variance  between  the  date  of  the  note  and 
the  date  of  the  transaction  as  averred  in  the  indictment. 
The  court  overruled  the  motion. 

At  the  trial  the  court  refused  to  permit  the  defend- 
ant to  show  that  at  the  time  he  secured  the  note  Young 
&  Schmitt  were  indebted  to  the  Interstate  Lumber  Com- 
pany of  which  company  he  was  an  oflScer,  in  a  sum 
greater  than  the  value  of  the  note. 

Verdict  of  guilty  upon  which  judgment  of  sentence 
was  passed.    Defendant  appealed. 

Errors  assigned  were  various  rulings  and  instructions 
and  the  refusal  to  quash  the  indictment. 

Frederick  L.  Eahl,  for  appellant. — The  allegation  of 
a  date  is  material  and  will  be  fatal  if  erroneous :  Getty 
V.  Shearer,  20  Pa.  12;  Com.  v.  Miller,  6  Pa.  Superior 
Ct.  35;  Myers  v.  Com.,  79  Pa.  308. 

Homer  N.  Young,  Assistant  Dist.  Atty.,  with  him  R. 
H.  Jackson,  District  Attorney,  and  A.  H.  Mercer,  for 
appellee. 

Opinion  by  Head,  J.,  July  21, 1915 : 

It  would  be  impracticable  to  attempt  to  consider  in 
detail  each  one  of  the  forty  assignments  of  error.  We 
shall  therefore  group  them  as  they  naturally  group  them- 
selves about  the  few  questions  we  think  it  necessary  to 
briefly  discuss. 

The  learned  court  below  could  not  have  quashed  the 


Digitized  by 


Google 


516     COMMONWEALTH  v.  COLEMAN,  Appellant 

Opinion  of  the  Court.  [60  Pa.  Superior  Ot. 
indictment.  It  is  entirely  without  defect  apparent  on 
its  face.  It  clearly  charges  every  essential  ingredient 
of  the  misdemeanor  defined  and  prohibited  by  Section 
111  of  the  Crimes  Act  of  1860.  It  avers  the  defendant 
conceived  the  design  of  cheating  and  defrauding  the 
firm  or  company  of  which  the  prosecutor  was  a  member 
or  oflScer.  It  alleges  that,  in  pursuance  of  that  unlawful 
intent,  the  defendant  falsely  and  fraudulently  repre- 
sented the  existence  of  certain  facts,  and  that  '*by  color 
and  means  of  said  false  pretense  and  pretenses"  the  said 
defendant  obtained  from  the  firm  of  the  prosecutor  a 
promissory  note  **for  the  sum  and  of  the  value  of  five 
hundred  and  fifty-seven  dollars  and  fifteen  cents  made 
by  Young  &  Schmitt  to  the  order  of  the  Interstate  Lum- 
ber Company,  being  then  and  there  the  property  of  the 
said  Young  &  Schmitt,  with  intent  to  cheat  and  defraud, 
etc.'^  No  comment  is  necessary  to  show  that  this  indict- 
ment charged  an  offense. 

Many  of  the  assignments  of  error  complained  of  the 
rulings  Of  the  learned  trial  court  admitting  in  evidence 
the  several  exhibits  tending  to  prove  the  transaction 
complained  of.  The  general  ground  of  these  objections 
and  of  the  argument  here  advanced  in  support  of  them 
is,  they  did  not  tend  to  prove  the  particular  offense,  if 
any,  charged  in  the  indictment.  The  theory  of  the 
learne4  counsel  for  the  defendant,  upon  which  this  entire 
branch  of  his  cases  rests,  arises  from  these  facts.  The 
information  was  made  before  the  magistrate  on  Febru- 
ary 24,  1913.  That  officer,  evidently  by  mistake,  laid 
the  past  transaction,  the  history  of  which  is  fully  recited, 
as  having  occurred  on  the  same  date  on  which  he  took 
the  information.  The  pleader  who  drew  the  indictment, 
obviously  with  the  information  before  him,  laid  the  trans- 
action as  of  the  date  stated  in  the  information.  The  in- 
dictment was  found  by  the  grand  jury  March  12,  1913. 
Now  upon  the  trial,  the  proof  disclosed  that  although 
the  information  was  made  in  February,  1913,  the  trans- 
action, out  of  which  the  defendant's  lUleged  guilt  arose. 
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actually  occurred  about  May  1,  1911.  That  was  within 
the  period  of  two  years  before  the  bill  was  found.  The 
whole  of  the  evidence  disclosed  there  had  been  but  a 
single  transaction  between  the  defendant  and  the  prose- 
cutor. The  false  representations  of  fact  alleged  to  have 
been  made  by  the  former  w;ere  truly  and  accurately  de- 
tailed both  in  the  information  and  the  indictment. 
These  fraudulent  representations,  with  the  designed  and 
resultant  consequence  that  the  defendant  obtained  from 
the  firm  of  the  prosecutor  a  promissory  negotiable  note 
of  the  value  of  upwards  of  f  500,  constituted  the  gist  of 
the  offense  charged.  Neither  the  particular  day  on 
which  the  transaction  occurred,  nor  the  date  of  the 
promissory  note  which  was  secured,  was  of  the  essence 
of  the  transaction.  The  defendant  at  no  time  made  any 
application  for  a  bill  of  particulars.  The  indictment  did 
not  purport  to  set  forth  either  a  copy  of  the  note  which 
had  been  fraudulently  obtained  or  to  state  its  substance 
"according  to  its  tenor  and  effecf  In  this  respect  the 
pleader  contended  himself  with  the  statement  that  the 
false  pretense  resulted  in  obtaining  from  the  defendant 
a  security  of  the  value  of  f500  and  upwards.  As  the 
transaction  was  but  a  single  one;  as  it  was  truly  and 
fairly  recited  both  in  the  information  and  indictment, 
we  are  wholly  unable  to  perceive  how  the  defendant 
suffered  any  substantial  injury  because  of  the  mistaken 
date  in  both  information  and  indictment.  There  was 
therefore  nothing  to  prevent  the  operation  of  the  well- 
established  general  rule  that  upon  the  trial  of  a  defend- 
ant for  a  misdemeanor,  the  Commonwealth  may  prove 
its  commission  at  any  time  within  the  statutory  period 
running  back  from  the  date  when  the  bill  was  found. 
In  Com.  V.  Powell,  23  Pa.  Superior  Ct.  370,  this  court, 
speaking  by  Bbavbb,  J.,  said:  "Time  was  not  of  the 
essence  of  the  offense."  He  then  quotes  with  approval 
the  following  statement  of  the  general  rule  in  the  lan- 
guage of  Sadler^s  Crim.  Proc.  320:  "A  variation  in 
proof  as  to  time  is  immaterial  where  time  is  not  an  es- 
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sential  ingredient  of  the  offense.  It  is  not  necessary, 
however,  except  where  time  enters  into  the  nature  of 
the  offense,  to  prove  the  exact  time  alleged.  Any  other 
time  may  be  shown  on  the  trial,  if  it  is  prior  to  the  find- 
ing of  the  indictment  and  within  the  period  prescribed 
by  the  statute  of  limitations."  So  again  the  same  court, 
speaking  by  SMrrn,  J.,  in  Com.  v.  Nailor,  29  Pa.  Su- 
perior Ct.  271  said:  "It  is  not  necessary,  however,  to 
prove  the  time  as  laid,  except  when  time  enters  into  the 
nature  of  the  offense,  or  the  date  is  to  be  proved  by  matter 
of  record,  as  when  perjury  is  charged  to  have  been  com- 
mitted in  a  proceeding  in  a  court  of  record.  It  is  suffi- 
cient that  the  date  laid  is  one  on  which  the  offense  might 
have  been  committed,  and  that  the  offense,  if  committed 
on  such  date,  is  by  law  punishable  at  the  time  of  finding 
the  indictment.  Thus  the  date  laid  must  be  prior  to  the 
day  on  which  the  indictment  is  found ;  it  must  be  within 
the  period  fixed  by  the  statute  of  limitations  for  the 
finding  of  the  indictment ;  and,  in  the  case  of  a  statutory 
offense,  it  must  be  subsequent  to  the  enactment  of  the 
statute."  We  are  of  opinion,  therefore,  that  the  learned 
trial  judge  committed  no  error  in  receiving  the  various 
items  of  evidence  which  tended  to  establish  the  existence 
of  the  transaction  averred  in  the  indictment;  nor  in  re- 
fusing those  points  proffered  by  the  defendant's  learned 
counsel  craving  a  binding  direction  in  his  favor  because 
of  the  alleged  fatal  variance  between  the  allegations  and 
the  proof.    All  of  these  assignments  are  overruled. 

The  defendant  further  seriously  complains  of  the  ac- 
tion of  the  learned  trial  judge  in  refusing  to  permit  him 
to  offer,  by  way  of  defense,  evidence  tending  to  establish 
that,  at  the  time  the  prosecutor's  firm  gave  the  note,  it 
was  indebted  to  the  corporation  of  which  the  defendant 
was  an  officer,  in  a  sum  greater  than  the  value  of  the 
note.  It  is  to  be  remembered  the  issue  on  trial  was  be- 
tween the  Commonwealth  of  Pennsylvania  and  the  de- 
fendant at  the  bar  of  a  criminal  court.  It  was  in  no 
sense  the  function  of  such  a  court  in  such  a  proceeding 
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to  ascertain  the  state  of  the  accounts  between  the  firms 
or  corporations  Young  &  Schmitt  and  the  Interstate 
Lumber  Company.  To  undertake  to  have  done  so  would 
at  once  have  introduced  a  number  of  collateral  issues 
which  that  court  had  no  jurisdiction  to  determine. 
Even  if  it  be  conceded  that  the  firm  of  Young  &  Schmitt 
was  indebted  to  the  Interstate  Lumber  Company,  that 
fact  in  no  sense  justified  or  excused  the  alleged  criminal 
act  of  the  defendant  in  obtaining  from  them  money  or 
valuable  securities  by  false  pretense.  When  he  did  the 
acts  which  the  statute  declares  constitute  that  misde- 
meanor, he  committed  an  offense  against  the  sovereignty 
of  the  Commonwealth  and  could  be  properly  indicted 
and  punished  therefor  without  regard  to  the  state  of  the 
accounts  between  two  private  firms  or  corporations.  If 
the  prosecutor  or  his  firm,  by  reason  of  the  false  pretense 
of  the  defendant,  was  induced  to  give  up  its  valuable 
property,  it  matters  not  to  the  State  whether  that  prop- 
erty was  converted  to  the  personal  use  of  the  defendant 
or  to  that  of  some  one  else.  The  learned  trial  court  of 
course  had  no  right  to  inquire  into  the  personal  rela- 
tions of  the  defendant  with  the  corporation  he  was  em- 
ployed to  serve.  In  what  manner  he  manipulated  its 
finances,  we  need  not  now  know.  It  is  significant  that 
in  the  statement  of  the  books  of  the  lumber  company, 
kept  by  or  under  the  supervision  of  the  defendant,  which 
was  offered  in  evidence  and  which  purported  to  exhibit 
the  account  of  Young  &  Schmitt  with  the  lumber  com- 
pany, there  does  appear  a  credit  in  favor  of  the  prosecu- 
tor^s  firm  of  |557.15  as  of  the  date  when  the  note  in  the 
fraudulent  transaction  was  discounted.  But  it  also 
appears  that  such  credit  but  balanced  an  invalid  and 
groundless  charge  of  the  same  amount  for  the  car  of 
lumber  which  the  prosecutor  had  ordered  but  which  the 
lumber  company  had  never  bought,  never  delivered,  and 
concerning  which  the  false  invoice  and  bill  of  lading 
were  furnished  by  the  defendant.  Manifestly,  if  that 
be  a  correct  statement  of  the  books,  the  prosecutor^s  firm 
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received  no  credit  at  all  for  the  proceeds  of  its  note  be- 
cause, after  such  credit,  balancing  only  the  false  charge, 
the  account  remained  in  fact  as  it  had  been  before  either 
item  was  entered.  We  are  clearly  of  the  opinion  the 
learned  trial  judge  was  guilty  of  no  error  in  refusing  to 
permit  the  defendant  to  confuse  the  simple  issue  by  an 
attempt  to  show  the  state  of  the  accounts  between  the 
two  companies  so  often  named. 

We  can  discover  nothing  else  in  the  record  of  the  trial 
that  invites  any  special  discussion  and  we  deem  it  suffi- 
cient to  say,  after  a  careful  examination  of  all  of  the  as- 
signments of  error  and  the  grounds  upon  which  they 
rest,  we  are  satisfied  the  case  was  properly  tried  and  the 
judgment  should  not  be  disturbed. 

The  judgment  is  affirmed  and  the  record  is  remitted 
to  the  court  below  with  direction  that  the  defendant  ap- 
pear therein  to  undergo  such  portion  of  the  sentence  im- 
posed as  had  not  been,  performed  when  the  order  of 
supersedeas  in  this  case  was  entered. 


Brady,  Appellant,  v.  Phillips. 

ABsauli  and  hattety — Civil  suit  for  damages. 

In  an  action  to  recover  damages  for  personal  injuries  sustained 
by  reason  of  an  alleged  assault  committed  by  the  defendant  upon 
the  plaintiff  the  plaintiff  cannot  complain  of  the  admission  of  evi- 
dence to  the  effect  that  the  plaintiff  was  a  drinking  woman  prior 
to  the  time  of  the  assault,  if  it  appears  that  the  trial  judge  at  the 
request  of  plaintiff's  counsel  instructed  the  jury  to  disregard  such 
evidence,  and  that  the  other  evidence  in  the  case  was  sufficient  to 
justify  a  verdict  against  the  plaintiff  without  reference  to  the  ob- 
jectionable testimony. 

Argued  April  27,  1915.  Appeal,  No.  184,  April  1?., 
1915,  by  plaintiff,  frofti  judgment  of  C.  P.  Allegheny  Co., 
July  T.,  1913,  No.  418,  on  verdict  for  defendant  in  case 
of  Bridget  Brady  v.  Mary  Phillips.    Before  EiCB,  P.  J., 
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Orlady^  Head^  Henderson^  Kephabt  and  Tbexleb^  JJ. 
Affirmed. 

Trespass  to  recover  damages  for  personal  injuries  re- 
sulting from  assault  and  battery. 

Plaintiff  in  her  statement  of  claim  averred  that  she 
was  a  servant  in  the  employ  of  the  defendant  who  kept 
a  boardinghouse;  that  on  the  evening  of  November  11, 
1912,  the  defendant  wilfully,  negligently  and  maliciously 
took  the  plaintiff  by  the  shoulders  and  threw  her  to  the 
floor,  causing  the  head  of  the  said  plaintiff  to  strike 
against  the  comer  of  an  ice  box  and  causing  the  right 
hip  of  the  plaintiff,  when  striking  the  floor,  to  become 
injured  and  ligaments  torn;  that  the  injuries  received 
by  the  plaintiff  above  named  were  in  no  way  caused  by 
any  negligence  on  the  part  of  the  plaintiff,  and  that  as 
a  result  of  said  injuries  she  was  confined  in  the  hospital 
for  some  weeks,  and  has  suffered  great  pain  and  was 
permanently  injured. 

The  defense  was  that  the  plaintiff  was  drunk  at  the 
time  of  the  occurrence  complained  of  in  the  statement, 
and  that  her  injuries  resulted  therefrom,  and  not  from 
any  act  of  the  defendant. 

When  plaintiff  was  on  the  stand,  she  was  asked  this 
question : 

Q.  Do  you  know  what  whiskey  tastes  like? 

A.  I  have  seen  it  but  I  have  never  drank  it. 

Q.  Never  tasted  whiskey? 

By  Mr.  Eckles: 

I  object  to  this  line  of  examination.  It  is  irrelevant, 
and  asked  for  the  purpose  of  disputing  it  on  the  part  of 
the  defense;  and  if  so,  is  fatal  error  in  the  case  and 
would  be  grounds  for  awarding  a  new  trial. 

Objection  overruled. 

Exception  noted.    (1) 

(Question  read.) 

A.  No,  sir. 


Digitized  by 


Google 


522  BRADY,  Appellant,  v.  PHILLIPS. 

Statement  of  Facts — Opinion  of  the  Court.    [60  Pa.  Superior  Ct. 

When  the  defendant  was  on  the  stand  she  was  asked 
this  question: 

Q.  Before  this  time^  Mrs.  Phillips,  had  she  been  in  an 
intoxicated  condition? 

By  Mr.  Eckles : 

Objected  to  as  irrelevant. 

Objection  overruled. 

Exception  noted.     (2) 

Q.  Was  Miss  Brady  a  drinking  woman  before  this 
time? 

A.  Yes;  I  checked  her  two  or  three  times  from  going 
into  saloons  on  Saturday  night  with  that  little  girl. 

Q.  Well,  was  she  a  drinking  woman? 

A.  Yes,  sir,  she  drank? 

Joseph  Kelley  was  asked  this  question : 

By  Mr.  Grimes : 

Q.  Mr.  Kelley,  Bridget  Brady  says  she  never  was  in  a 
saloon.    Is  that  true? 

By  Mr.  Eckles: 

I  object  to  this  as  irrelevant  and  incompetent. 

Objection  overruled. 

Exception  noted.    ( 3 ) 

Verdict  and  judgment  for  defendant.     Plaintiff  ap- 
pealed. 

Errors  assigned  were  (1-3)  rulings  on  evidence  quot- 
ing the  bill  of  exceptions. 

A.  J.  Eckels,  for  appellant. 

William  D.  Orimes,  for  appellee. 

Opinion  by  Henderson,  J.,  July  21, 1915 : 
The  three  assignments  of  error  relate  to  the  admission 
of  testimony  bearing  on  the  plaintifiPs  habit  of  drinking. 
That  part  of  the  evidence  set  forth  in  the  first  assign- 
ment was  unobjectionable  in  view  of  the  testimony  by 
the  plaintiff  that  she  was  offered  something  to  drink 
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after  she  received  the  injury  of  which  she  complained 
but  that  she  did  not  know  what  it  was.  The  testimony 
in  chief  on  the  subject  opened  the  door  for  cross-exami- 
nation to  test  the  credibility  of  the  witness,  and  the 
court  could  exercise  a  discretion  under  the  circum- 
stances in  regard  to  the  extent  of  the  examination: 
Smith  V.  Philadelphia  Traction  Company,  202  Pa.  54. 
All  of  the  testimony  set  forth  in  the  second  and  third 
assignments  was  withdrawn  from  the  consideration  of 
the  jury  at  the  close  of  the  charge  at  the  request  of  the 
plaintifTs  counsel  who  asked  the  court  to  instruct  the 
jury  that  any  evidence  with  reference  to  the  plaintiff's 
habit  as  a  drinking  woman  at  any  other  time  than  when 
the  diflttculty  occurred  should  not  be  considered  by  the 
jury.  To  this  the  court  replied :  "Yes,  I  am  glad  you 
gave  me  an  opportunity  to  say  this.  Whatever  the  habit 
or  custom  of  this  woman  in  the  matter  of  drinking  be- 
fore the  evening  of  this  occurrence  may  have  been  has 
nothing  to  do  with  the  case.  What  her  condition  was 
that  particular  evening  in  reference  to  this  habit  may  be 
taken  into  consideration  by  you."  The  charge  was  short, 
the  facts  were  not  complicated  and  there  CQuld  have  been 
no  misapprehension  on  the  part  of  the  jury  as  to  what 
the  court  meant.  The  direction  was  specific,  clear  and 
comprehensive.  All  that  was  said  by  the  two  witnesses 
tending  to  show  that  they  had  seen  the  plaintiff  drink- 
ing on  two  or  three  occasions  before  the  time  of  the 
trouble  between  the  plaintiff  and  the  defendant  was 
plainly  withdrawn  from  the  case.  The  testimony  offered 
by  the  plaintiff  was  so  strongly  contradicted  on  all 
material  points  that  there  is  little  ground  for  the  con- 
clusion that  the  objectionable  testimony  prejudiced  her 
case  in  any  view  of  it.  Plaintiff's  counsel  instead  of 
moving  to  strike  out  the  evidence  asked  the  court  to  give 
the  instruction  to  the  jury  to  disregard  it.  This  we 
think  met  all  the  requirements  of  the  particular  situa- 
tion and  left  the  case  fairly  to  the  jury  on  the  real  con- 
troversy whether  the  defendant  struck  the  plaintiff  and 
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knocked  her  down  with  the  consequent  injury  set  forth 
in  the  declaration.  The  case  was  fully  heard  and  the 
evidence  was  not  of  a  character  which  required  elabor- 
ate instruction  or  perplexing  investigation.  We  are  not 
persuaded  that  there  is  any  substantial  ground  of  com- 
plaint. 
The  judgment  is  affirmed. 


Commonwealth  v.  Burson,  Appellant. 

•  Husband  and  wife — Proceedings  for  support — Jurisdiction  of 
Municipal  Court — Appeals — Scope  of  appeal — Certiorari. 

An  appeal  from  an  order  of  the  Mimicipal  Court  of  Philadel- 
phia County  entered  in  a  proceeding  under  the  Act  of  April  13, 
1867,  P.  L.  78,  to  compel  a  husband  to  support  his  wife,  operates 
as  a  common  law  certiorari  on  which  only  the  jurisdiction  of  the 
lower  court  and  the  regularity  of  the  proceedings  are  considered. 

Argued  May  3,  1915.  Appeal,  No.  13,  Oct.  T.,  1915. 
by  defendant,  from  order  of  Municipal  Oonrt  Philadel 
phia  Co.,  Nov.  T.,  1914,  No.  238,  on  proceedings  for  sup 
port  in  case  of  Commonwealth  v.  James  N.  Burson.  Be 
fore  RiCB,  P.  J.,  Oblady,  Head,  Pobtbrj  Hendebson, 
Kbphabt  and  Tbbxleb,  J  J.   Affirmed. 

Warrant  for  desertion  and  nonsupport.  Before 
Bbown,  p.  J. 

The  court  entered  an  order  upon  the  defendant  to  pay 
his  wife  sixty  dollars  per  week. 

Error  assigned  was  the  order  of  the  court. 

Charles  8.  Wood,  for  appellant. — Counsel  fnlly  ap- 
preciates the  attitude  of  the  appellate  courts  respecting 
the  reviewal  of  the  records  of  Quarter  Sessions  Courts 
in  such  cases,  but  finds  himself  unable  to  agree  with  the 
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position  taken  by  the  court  in  many  cases  where  it  has 
refused  to  consider  anything  but  the  bare  record. 

The  appellant  is  not  aggrieved  at  the  record  as  a  rec- 
ordy  but  he  is  aggrieved  or  injured  by  the  gross  abuse  of 
judicial  power  in  subjecting  him  to  the  payment  of  the 
unconscionable  and  penalistic  order  in  this  case. 

Joseph  P.  Rogers,  Assistant  District  Attorney,  with 
him  Samuel  P.  Rotan,  District  Attorney,  for  appellee. — 
The  effect  of  an  appeal  in  a  proceeding  like  the  present 
is  merely  that  of  a  common  law  certiorari,  and  on  it  noth- 
ing is  to  be  determined  other  than  whether  the  record 
and  proceedings  are  regular  in  form:  Com.  v.  James, 
142  Pa.  32;  Com.  v.  Smith,  200  Pa.  363;  Com.  v.  Mills, 
26  Pa.  Superior  Ct.  549;  Com.  v.  Isaacman,  33  Pa.  Su- 
perior Ct  384;  Com.  v.  Brownell,  35  Pa.  Superior  Ct. 
249;  Com.  v.  Dilks,  45  Pa.  Superior  Ct.  339;  Com.  v. 
Friedlander,  53  Pa.  Superior  Ct.  221;  Com.  v.  Bunkle, 
56  Pa.  Superior  Ct.  131. 

Opinion  by  Henderson,  J.,  July  21, 1915 : 
This  is  an  appeal  from  an  order  of  the  Municipal  Court 
of  Philadelphia  entered  in  a  proceeding  under  the  Act 
of  April  13,  1867,  P.  L.  78,  to  compel  the  defendant  to 
maintain  his  wife.  Section  11  of  the  Act  of  July  12, 
1913,  P.  L.  711,  gives  exclusive  jurisdiction  to  that  court 
in  such  cases  and  its  action  is  of  like  effect  as  was  that 
of  the  Quarter  Sessions  before  the  jurisdiction  was 
changed.  Section  14  of  the  Municipal  Court  Act  provides 
that  all  parties  believing  themselves  to  be  aggrieved  by 
the  decisions  of  that  court  may  remove  their  cases  by 
appeal  or  writ  of  error  to  the  Supreme  or  Superior  Court 
as  the  case  may  be,  in  accordance  with  the  existing  law, 
and  in  accordance  with  the  practice  and  procedure  in 
perfecting  appeals  from  existing  courts  in  Philadelphia 
County.  It  does  not  enlarge  the  powers  of  the  appellate 
courts  nor  change  the  practice  with  respect  thereto.  It 
has  frequently  been  held  that  an  appeal  from  an  order 
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of  the  Court  of  Quarter  Sessions  in  a  proceeding  under 
the  Act  of  1867  operates  as  a  common-law  certiorari  on 
which  only  the  jurisdiction  of  the  court  and  the  regular- 
ity of  the  proceedings  are  considered.  In  Com.  v.  James, 
142  Pa.  32,  the  court  said  '*no  appeal  lies  from  the  Quar- 
ter Sessions  in  desertion  cases.  This  case  comes  up  by 
writ  of  certiorari  and  we  can  only  examine  the  regulari- 
ty of  the  proceedings.^' 

The  same  conclusion  was  reached  in  Com.  v.  Smith, 
200  Pa.  363,  and  all  the  cases  on  the  subject  in  this  court 
are  to  the  same  effect :  Com.  v.  Bunkle,  56  Pa.  Superior 
Ct.  131.  The  argument  of  the  learned  counsel  for  the 
appellant  in  support  of  the  position  taken  that  it  is  the 
duty  of  the  court  to  review  the  evidence  and  dispose 
of  the  case  on  its  merits  may  be  persuasive,  but  we  are 
not  at  liberty  to  disregard  the  numerous  precedents 
which  limit  the  action  of  the  appellate  court.  There 
being  no  complaint  as  to  the  regularity  of  the  proceeding 
and  the  jurisdiction  of  the  Municipal  Court  not  being 
successfully  questioned  there  is  nothing  to  be  done  by 
this  court  except  to  affirm  the  order  of  the  court  below. 

Decree  affirmed. 


Wagner  v.  Wagner,  Appellant 

Equiiu — Ejectment  hill — Remedy  at  law — Husband  and  wife. 

A  bill  in  equity  by  a  husband  against  a  wife  to  restrain  the  wife 
from  interfering  with  the  rights  of  the  complainant  to  use  and 
occupy  certain  land  which  he  owned  in  fee,  will  be  dismissed  as  an 
ejectment  bill,  where  it  appears  that  the  defendant  was  in  posses- 
sion originally  by  consent  of  her  husband,  and  occupied  the  prem- 
ises as  her  residence,  that  quarrels  arose  between  them,  that  at 
one  time  the  defendant  had  the  complainant  arrested  for  non- 
support  and  that  at  the  hearing  in  this  proceeding  he  promised  to 
permit  his  wife  to  occupy  the  house  and  lot  appurtenant  to  it. 
In  such  a  case  the  plaintiff  has  his  remedy,  if  any,  in  a  court  of  law. 

Argued  May  5, 1915.    Appeal,  No.  203,  April  T.,  1915, 
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by  defendant,  from  decree  of  0.  P.  Allegheny  Co.,  July 
T.,  1913,  No.  598,  on  bill  in  equity  in  case  of  Lorenz 
Waguer  v.  Wilhelmina  Wagner.  Before  Bice,  P.  J., 
Orlady,  Head,  Pobtbb,  Henderson  and  Trexler,  JJ. 
Reversed. 

Bill  in  equity  for  an  injunction. 

From  the  record  it  appeared  that  the  complainant 
owned  a  tract  of  land  with  a  dwelling  house  thereon 
erected  located  in  the  Nineteenth  ward  of  the  City  of 
Pittsburgh.  On  November  8, 1910,  the  complainant  and 
defendant  were  married,  and  went  on  the  premises  in 
dispute  to  reside.  In  1911,  the  complainant  went  on  a 
trip  to  Germany  leaving  his  wife  on  the  premises.  On 
his  return  quarrels  occurred  between  the  parties  and 
complainant  was  arrested  for  nonsupport.  At  the  hear- 
ing of  the  nonsupport  proceedings  complainant  promised 
to  permit  his  wife  to  occupy  the  house  and  lot  as  her 
residence. 

Cohen,  J.,  found,  inter  alia,  the  following  facts : 

3.  That  the  plaintiff  married  the  respondent  on  No- 
vember 8,  1910,  and  took  her  to  live  with  him,  together 
with  her  children  by  her  first  husband,  in  his  home  in  the 
19th  ward  aforesaid. 

4.  That  soon  thereafter,  unfortunate  differences  arose 
between  them,  and  the  respondent  continuously  abused 
and  ill-treated  the  plaintiff,  annoying  him  with  constant 
suits  and  denying  his  right  to  live  in  his  own  home. 

5.  That  the  plaintiff  visited  his  native  home  in  Ger- 
many in  the  spring  of  1911,  and  before  he  left  made  a 
lease  in  writing  of  said  farm  to  Lorenz  Wagner,  his  son, 
and  Charles  H.  Hoff,  his  son-in-law,  until  April,  1912, 
delegating  them  therein  full  authority  to  cultivate  the 
land  and  look  after  the  same,  but  containing  a  provision 
that  his  wife  and  her  children  should  occupy  the  home- 
stead and  the  piece  of  land  surrounding  the  same,  ap- 
proximately 40  by  75  feet    During  his  absence,  respon- 
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dent  and  her  family  were  provided  with  food  on  the 
credit  of  the  plaintiff. 

6.  That  upon  the  return  of  the  plaintiff  from  Oermany^ 
respondent  insisted  upon  his  conveying  the  farm,  or  part 
thereof,  to  her,  which  plaintiff  refused  to  do;  and  that 
upon  this  refusal  the  respondent  began  a  series  of  perse- 
cutions and  prosecutions  of  the  plaintiff,  and  from  Oc- 
tober, 1911,  until  April,  1913,  instituted  thirteen  differ- 
ent criminal  actions  against  him  before  various  alder- 
men of  the  City  of  Pittsburgh. 

7.  That  these  suits  were  brought  for  the  purpose  of 
harassing  and  oppressing  the  plaintiff  and  with  the  view 
of  depriving  him  of  the  right  to  enter  upon,  occupy,  en- 
joy and  cultivate  the  same.  This  action  on  the  part  of 
the  respondent  made  it  impossible  for  the  plaintiff  to 
even  go  upon  his  own  land  for  a  lawful  purpose  without 
danger  of  assault  or  arrest  at  the  instance  of  the  re- 
spondent. 

The  court  entered  a  decree  awarding  an  injunction. 

Error  assigned  was  the  decree  of  the  court 

A.  Pevoe  P.  Miller,  for  appellant. — Equity  has  no  jur- 
isdiction over  the  question  at  bar :  Stout  v.  Williams,  203 
Pa.  161 ;  Myersdale,  Etc.,  Street  Ry.  C5o.  v.  Penna.,  Etc., 
Street  Ry.  Co.,  219  Pa.  558;  Andel  v.  Duquesne  St  Ry. 
Co.,  219  Pa.  635;  Piro  v.  Shipley,  211  Pa.  36;  Fred- 
ericks V.  Huber,  180  Pa.  572. 

J.  M.  Friedman,,  with  him  Herman  L.  Hegner,  for  ap- 
pellee, cited :  Piro  v.  Shipley,  211  Pa.  36. 

The  court  had  jurisdiction :  Penna.  &  Maryland  S.  Ry. 
Co.,  219  Pa.  558;  Com.  v.  P.  &  C.  R.  R.  Co.,  24  Pa.  159; 
Walters  v.  McElroy,  151  Pa.  549 ;  Wilkes-Barre  v.  Trox- 
ell,  5  Luz.  L.  Reg.  133;  Ireland  v.  Ireland,  244  Pa.  489. 

Opinion  by  Henderson,  J.,  July  21, 1915 : 

The  bill  filed  in  this  case  is  in  effect  an  ejectment  bill. 
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The  respondent  is  in  possession  of  the  house  and  a  small 
portion  of  the  land  owned  by  the  complainant.  8he  was 
taken  there  by  him  when  they  were  married  and  has 
continued  to  reside  there  since  that  time.  The  evidence 
bearing  on  the  interference  of  the  defendant  with  the 
complainant's  use  of  the  other  part  of  his  property  is 
slight  and  of  little  consequence.  She  remonstrated  with 
the  complainant's  son  and  son-in-law,  who  claimed  to  be 
lessees,  for  plowing  up  a  part  of  what  she  alleged  to  be 
her  lot,  but  that  was  a  disturbance  of  the  tenants'  occu- 
pancy if  there  were  any  disturbance  and  it  is  not  pre- 
tended that  they  have  undertaken  to  hold  the  complain- 
ant liable  in  any  way  nor  is  there  any  evidence  that  they 
were  subjects  to  any  damage  whatever.  The  locking  of 
the  well  may  not  have  been  neighborly,  but  the  com- 
plainant's children  who  were  not  residents  of  the  prem- 
ises had  no  enforceable  right  to  procure  water  at  the  well 
and  the  complainant  was  not  living  with  his  wife  when 
the  defendant  objected  to  the  use  of  the  well  by  the 
daughter  and  son-in-law.  It  may  be  that  the  defendant 
is  quarrelsome,  but  there  is  abundant  evidence  that  the 
complainant  has  the  same  infirmity  of  disposition  and 
that  he  often  beat  his  wife.  It  is  not  disputed  that  he 
abandoned  her  twice,  at  one  time  going  to  Germany  and 
remaining  for  a  length  of  time  and  that  he  was  adjudged 
guilty  of  desertion  in  the  county  court  and  required  to 
pay  the  defendant  a  weekly  allowance  for  her  support. 
There  was  evidence,  too,  that  at  the  hearing  in  the  county 
court  he  promised  to  permit  his  wife  to  occupy  the  house 
and  the  lot  appurtenant  to  it.  If  the  defendant  is  un- 
lawfully in  possession  of  the  premises  the  complainant 
has  an  adequate  remedy  al  law.  There  is  the  additional 
consideration  that  the  complainant  does  not  come  into 
court  with  clean  hands  and  with  a  clearly  established 
equitable  demand.  It  is  doubtless  true  that  the  domestic 
relations  of  the  parties  are  very  unsatisfactory,  but  it  is 
not  at  all  manifest  that  the  responsibility  is  all  on  one 
side.  A  proceeding  in  chancery  is  not  an  appropriate 
Vol.  lx-^4 
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method  of  settling  domestic  squabbles,  and  the  law  fur- 
nishes adequate  means  for  redressing  any  injury  which 
the  plaintiff  believes  he  has  suffered.  It  would  be  un- 
profitable to  discuss  the  testimony  at  length.  It  is  suf- 
ficient to  say  that  we  are  unable  to  agree  with  the  con- 
clusion of  the  learned  trial  judge  that  the  complainant 
has  made  out  a  clear  case  of  ^'a  series  of  persecutions  and 
prosecutions  of  the  plaintiff"  as  a  result  of  the  latter's 
refusal  to  convey  the  farm  or  a  part  thereof  to  her,  or 
that  she  instituted  criminal  actions  against  him  ''for  the 
purpose  of  harassing  and  oppressing  him  and  with  a  view 
of  depriving  him  of  the  right  to  enter  upon,  occupy,  en- 
joy and  cultivate''  his  land.  The  records  of  the  prose- 
cutions referred  to  are  not  in  the  case,  and  there  is  no 
competent  evidence  of  the  character  of  the  complaints 
nor  the  judgment  of  the  magistrate  or  court  thereion. 
The  evidence  is  contradictory  as  to  the  conduct  of  the 
parties  toward  each  other,  and  the  whole  case  lacks  that 
clearness  of  equitable  right  which  gives  a  complainant 
standing  in  a  court  of  equity. 

The  decree  is  reversed  and  the  bill  dismissed  at  the  cost 
of  the  complainant. 


Johnson  v.  Mahoning  &  Shenango  Eailway  and 
Light  Co.,  Appellant. 

Negligence — Street  railways — Aecumidation  of  ice  and  snow  on 
platform  of  car — Passenger. 

In  an  action  by  a  woman  against  a  street  railway  company  to 
recover  damages  for  personal  injuries,  the  case  is  for  the  jury 
where  the  plaintiff  testifies  that  at  the  time  of  the  accident  she  was  a 
passenger  on  one  of  defendant's  cars,  that  when  she  was  about  to 
leave  the  car  she  took  up  her  smisdl  child  in  her  arms,  and  as  she 
stepped  from  the  body  of  the  car  into  the  vestibule,  a  descent  of 
four  or  five  inches,  her  foot  slipped  on  snow  that  had  become 
packed  and  frozen  with  an  uneven  surface,  causing  her  to  fall; 
and  this  is  the  case  although  witnesses  for  the  company  testii^ 
Aat  ihere  was  no  accumulation  of  ice  or  snow,  and  that  the  vesti- 
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bule  floor  was  wet  because  of  melting  snow  brought  in  by  passen* 
gers  during  the  trip,  and  that  the  vestibule  had  been  swept  and 
kept  as  clean  as  could  be  under  the  circumstances. 

In  such  a  case  the  plaintiff  cannot  be  convicted  of  contributory 
negligence  as  a  matter  of  law  in  carrying  her  young  child  in  her 
arms  as  she  walked  from  the  car  to  the  vestibule.  It  was  for  the 
jury  to  determine  whether  she  adopted  the  most  convenient  method 
of  taking  the  child  from  the  car,  and  whether  it  was  appropriate 
under  the  circumstances. 

Argued  May  10,  1915.  Appeal,  No.  101,  April  T., 
1915,  by  defendant,  from  judgment  of  C.  P.  Lawrence 
Co.,  June  T.,  1912,  No.  79,  on  verdict  for  plaintiff  in  case 
of  Zeb.  B.  Johnson  and  Mamie  Johnson,  his  wife,  t. 
Mahoning  and  Shenango  Railway  and  Light  Company. 
Before  BiOB,  P.  J.^  Orlady,  Hbad,  Portbb,  Hbndbbson, 
Kephart  and  Trexler,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Porter,  P.  J. 

The  circumstances  of  the  accident  are  stated  in  the 
opinion  of  the  Superior  Court. 

Verdict  and  judgment  for  Mamie  Johnson  for  |200, 
and  for  Zeb.  B.  Johnson  for  flOO.    Defendant  appealed. 

Error  assigned  was  in  refusing  binding  instructions 
for  defendant. 

C.  H.  Akens,  of  Akens,  Wilkinson,  Lockhart  d  Chamr 
hers,  for  appellant. — For  the  defendant  company  to  take 
any  greater  precautions  than  it  did  on  this  day  was  im- 
practicable. Any  snow  or  ice  on  the  vestibule  floor  was 
removed  at  each  terminal  and  they  were  20  minutes 
apart.  Of  course  some  snow  would  be  carried  on  to  the 
car  by  passengers,  some  might  blow  on  in  transit,  and 
this  might  be  tramped  down  and  become  hard  and  pos- 
sibly congeal  or  freeze.  This  would  be  the  result  of 
weather  conditions  common  in  this  climate  in  every 
January,  well  known  and  unavoidable.    Such  circum- 
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stances  occurring  while  the  car  was  en  route  is  not  proof 
of  negligence :  Riley  y.  Rhode  Island  Co.^  29  R.  I.  143 ; 
Riley  v.  Rhode  Island  Co.,  15  L.  R.  A.  (N.  S.)  523; 
Feam  v.  West  Jersey  Ferry  Co.,  143  Pa.  122;  Kelly  v. 
Manhattan  Ry.  Co.,  112  N.  Y.  Court  of  Appeals  443; 
Hayman  v.  Penna.  R.  R.  Co.,  118  Pa.  508;  Sutton  t. 
Penna.  R.  R.  Co.,  230  Pa.  523. 

Where  one  <ioes  not  look,  or  voluntarily  impedes  her 
view  so  that  she  cannot  see,  and  by  reason  thereof  is  in- 
jured, she  cannot  recover:  Lautenbacher  v.  Philadel- 
phia, 217  Pa.  318;  Holmes  v.  Union  Traction  Co.,  199 
Pa.  229 ;  Scanlon  v.  Philadelphia  Rapid  Transit  Co.,  208 
Pa.  195. 

Robert  K.  Aiken,  for  appellee. — It  is  the  duty  of  rail- 
way carriers  of  passengers  before  starting  a  car  to  re- 
move snow  from  the  steps  of  the  cars,  where  passengers 
would  be  likely  to  slip  upon  it  in  boarding  and  alighting : 
Oilman  v.  Boston,  Etc.,  Ry.  Co.,  168  Mass.  454;  Herbert 
V.  St.  Paul  City  Ry.  Co.,  85  Minn.  341 ;  Neslie  v.  Second 
&  Third  St.  Passenger  Ry.  Co.,  113  Pa.  300;  Fleck  v. 
Union  Ry.  Co.,  134  Mass.  480;  Meier  v.  Penna.  R.  R. 
Co.,  64  Pa.  225. 

Opinion  by  Henderson,  J.,  July  21, 1915 : 
The  refusal  of  the  court  to  give  binding  instructions 
for  the  defendant  and  to  grant  the  defendant's  motion 
for  judgment  non  obstante  veredicto  are  the  subjects 
of  the  second  assignment  of  error.  The  argument  in 
behalf  of  the  appellant  is  addressed  to  the  proposition 
that  the  evidence  did  not  support  the  charge  of  negli- 
gence and  that  the  plaintiflPs  own  testimony  exhibited 
a  case  of  contributory  negligence.  The  accident  to.  the 
plaintiff  occurred  as  she  was  leaving  a  street  car  in  the 
City  of  New  Castle.  The  day  was  wintry,  it  had  been 
snowing  from  time  to  time  and  there  were  two  or  three 
inches  of  snow  on  the  ground.    Mrs.  Johnson  was  ac- 
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companied  by  two  of  her  children,  the  older  of  which 
was  lifted  from  the  car  by  the  conductor  when  the  car 
stopped.  Mrs.  Johnson  took  the  small  child  in  her 
arms  and  as  she  stepped  from  the  body  of  the  car  into 
the  vestibule  her  foot  slipped  and  she  fell  back  across 
the  threshold  of  the  door  opening  from  the  vestibule  into 
the  car.  She  describes  the  occurrence  in  these  words : 
"When  I  put  my  foot  out  on  the  platform  my  feet  flew 
from  under  me  and  I  fell  striking  my  back  on  the  door- 
sill  of  the  car.''  Her  complaint  is  that  there  was  ice 
and  snow  in  the  vestibule  up  to  the  door  through  which 
she  was  walking;  that  this  was  uneven;  that  "it  looked 
like  it  rounded  out  in  the  middle,  mounded  up  like" 
and  that  it  was  this  snow  and  ice  which  caused  her  to 
slip  and  fall.  She  had  entered  the  car  a  few  minutes 
before  on  her  way  to  her  home  and  noticed  an  accumu- 
lation of  ice  at  the  time  she  went  in.  She  states  that 
the  snow  seemed  packed  and  frozen  and  was  uneven  on 
the  surface.  There  was  a  descent  of  four  or  five  inches 
from  the  floor  of  the  car  to  the  vestibule  floor  and  the 
accident  occurred  when  Mrs.  Johnson  made  the  first 
step  onto  the  vestibule  floor.  There  were  no  other  pas- 
sengers in  the  car  at  the  time  and  a  small  number  had 
entered  during  the  trip.  The  plaintiff  testified  that  she 
Y^as  walking  carefully.  The  defense  presented  was  that 
there  was  no  ice  or  snow  in  the  vestibule  except  at  the 
edge  next  the  steps  leading  into  the  car  and  that  that 
had  been  brought  in  by  passengers  entering  during  that 
trip ;  that  the  vestibule  fioor  was  wet  because  of  melting 
snow  brought  in  by  passengers  and  that  it  was  on  the 
wet  fioor  the  plaintiff  slipped;  that  it  was  imprac- 
ticable to  keep  the  fioor  dry  because  of  the  snow  on 
the  ground  but  that  the  vestibule  was  swept  and  kept 
as  clean  as  could  be  done  under  the  circumstances.  This 
evidence  raised  an  issue  of  fact  as  to  the  actual  condi- 
tion of  the  vestibule  fioor  at  the  time  Mrs.  Johnson  fell. 
If  there  was  such  an  accumulation  of  ice  and  snow  over 
the  vestibule  as  she  describes  it  was  a  question  for  the 
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jury  whether  in  the  exercise  of  such  care  .as  is  imposed 
on  a  carrier  of  passengers  this  snow  and  ice  should  not 
have  been  removed  at  the  terminus  before  the  car  was 
started  on  the  trip  during  which  the  plaintifTs  injury 
was  received.  The  jury  was  expressly  instructed  that 
if  the  fall  was  caused  by  the  wet  condition  of  the  vesti- 
bule floor  the  defendant  was  not  liable;  that  the  com- 
pany could  not  be  charged  with  a  higher  duty  than  to 
keep  the  floor  clear  from  snow  and  ice  in  view  of  the 
condition  of  the  weather  and  the  case  was  submitted  so 
far  as  the  defendant's  liability  was  concerned  on  the  in- 
quiry whether  the  snow  and  ice  was  on  the  floor  of  the 
vestibule  at  the  door  of  the  car  as  the  plaintiff  alleged. 
There  was  evidence  for  the  defendant  that  the  vestibule 
was  swept  from  time  to  time  during  the  day  and  that 
the  practice  was  to  remove  snow  therefrom;  that  this 
was  done  on  the  afternoon  when  the  plaintiff  was  hurt 
and  that  there  was  neither  snow  nor  ice  in  the  vestibule 
except  at  the  steps.  In  the  light  of  this  evidence  the 
court  could  not  properly  have  instructed  the  jury  that 
there  was  no  evidence  of  negligence.  The  condition  of 
the  car  and  the  credibility  of  the  witnesses  were  both 
matters  for  the  jury  rather  than  the  court,  and  the  meas- 
ure of  the  defendant's  duty  under  the  plaintiff's  testi- 
mony was  also  a  question  for  the  jury.  The  case  was 
not  one  where  ice  had  accumulated  on  the  steps  of  a  rail- 
road train  running  in  stormy  weather  from  station  to 
station.  It  is  manifest  that  a  company  thus  operating 
a  train  could  not  be  expected  to  keep  the  exposed  steps 
of  the  cars  free  from  ice  and  snow  between  stations. 
There  must  be  a  reasonable  opportunity  given  to  remove 
such  hindrances  to  safe  exit  from  the  cars.  It  is  not 
disputed  in  the  case  under  consideration  that  there  was 
an  opportunity  afforded  to  employees  to  remove  snow 
from  the  vestibule.  They  were  instructed  so  to  do  and 
had  with  them  a  broom  which  was  used  for  that  purpose. 
Unless,  therefore,  the  snow  and  ice  which  the  plaintiff 
described  was  brought  into  the  car  during  the  trip  it 
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could  have  been  removed  before  the  conductor  started 
on  that  run.  Whether  it  was  brought  in  by  passengers 
or  had  accumulated  at  an  earlier  time  in  the  day  or  was 
not  there  at  all  the  jury  alone  could  determine. 
.  The  contention  that  the  plaintiff  was  guilty  of  con- 
tributory negligence  as  a  question  of  law  in  carrying 
her  young  child  in  her  arms  as  she  walked  from  the  car 
to  the  vestibule  we  think  is  not  tenable.  The  common 
and  well-known  practice  of  mothers  in  so  acting  is  an 
answer  to  the  defendant's  position.  Whether  she 
adopted  the  most  convenient  method  of  taking  the  child 
from  the  car  and  whether  it  was  appropriate  under  the 
circumstances  the  jury  should  determine.  There  is  no 
established  rule  on  the  subject  and  we  see  nothing  in  the 
evidence  to  warrant  the  court  in  saying  that  her  conduct 
at  the  time  and  place  in  this  respect  was  so  obviously 
dangerous  as  to  subject  her  to  the  charge  of  contributory 
negligence.  This  question,  as  well  as  that  of  the  de- 
fendant's negligence,  wias  submitted  in  a  clear  and  fair 
charge  of  which  no  complaint  is  made  and  under  all  of 
the  evidence  our  conclusion  is  that  the  defendant  has 
not  presented  such  a  case  as  justifies  a  reversal. 
The  judgment  is  affirmed. 

Opinion  by  Hbndbbson,  J.,  July  21, 1915 : 
This  is  an  appeal  from  the  judgment  in  favor  of  Zeb 
B.  Johnson  whose  action  is  based  on  the  same  state  of 
facts  out  of  which  his  wife,  Mamie  Johnson,  recovered  a 
judgment  against  the  appellant.  The  only  assignment 
of  error  is  based  on  the  refusal  of  the  court  to  give  bind- 
ing instructions  for  the  defendant.  We  have  considered 
the  evidence  in  the  case  in  an  opinion  this  day  handed 
down  in  the  appeal  of  the  defendant  from  the  judgment 
in  favor  of  the  plaintiff's  wife,  and  for  the  reasons  stated 
in  that  opinion  we  affirm  the  judgment  in  favor  of  the 
appellee. 
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Washington  Street,  Butler  Borough. 

Boad  Uw—Paving^AcU  of  May  7, 1907,  P.  L.  168,  and  May  U, 
1918,  P.  L.  200— Municipal  liens— Validating  act 

A  municipal  lien  for  paving  a  street  filed  in  a  proceeding  where  a 
borough  has  undertaken  to  pave  a  street  on  the  mistaken  as- 
sumption that  it  was  a  street  connecting  two  paved  streets,  and 
thus  within  the  Act  of  May  7,  1907,  P.  L.  168,  is  invalid,  and  is 
not  validated  by  the  Act  of  May  1^  1918,  P.  L.  200. 

Argued  May  11, 1915.  Appeal,  No.  61,  April  T.,  1915, 
by  Butler,  from  order  of  O.  P.  Butler  Co.,  Sept.  T.,  1913, 
No.  10,  sustaining  exceptions  to  report  of  viewers  In  re 
Washington  Street,  Butler  Borough.  Before  Bicb,  P. 
J.,  Orlady,  Hbad,  Pobtbr,  Hendbbson,  Kephart  and 
Trbxlbb,JJ.    Affirmed. 

Exceptions  to  report  of  viewers. 

The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  order  sustaining  exceptions  to  re- 
port of  viewers. 

John  H.  Wilson,  for  appellant,  cited :  Com.  v.  Mar- 
shall, 69  Pa.  328;  Chester  v.  Black,  132  Pa.  568;  Don- 
nelly V.  Pittsburgh,  147  Pa.  348. 

John  R.  Henninger,  for  appellees,  cited:  Butler's 
App.,  73  Pa.  448;  Monongahela  Bridge  Co.  v.  Pittsburgh 
&  B.  B.  B.  Co.,  114  Pa.  478;  Pittsburgh  v.  Pittsburgh 
By.  Co.,  47  Pa.  Superior  Ct.  476 ;  Park  Avenue  Sewer, 
169  Pa.  433;  Murtland  Street,  226  Pa.  478;  Hammit  v. 
Philadelphia,  65  Pa.  146 ;  Washington  Ave.,  69  Pa.  352 ; 
Dawson  v.  Pittsburgh,  159  Pa.  317 ;  Bums  v.  Beynolds- 
ville  Borough,  48  Pa.  Superior  Ct.  122;  Carson  v.  Alle- 
gheny, 213  Pa.  537. 
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Opinion  by  Hbnderson^  J.,  July  21, 1915 : 
The  borough  undertook  to  pave  a  street  pursuant  to. 
the  Act  of  May  7, 1907,  P.  L.  168,  which  authorized  any 
borough  in  the  Commonwealth  without  a  petition  of 
property  holders  to  grade,  pave,  curb,  macadamize,  or 
otherwise  improve  public  streets  or  parts  thereof  where 
said  streets  or  parts  thereof  do  not  exceed  1,000  feet  in 
length  aadcoppect  two  streets  or  parts  of  a  street  therg^ 
tofore  paved  and  improved.  The  work  was  done  on 
Washington  street  between  Wayne  and  Mill  streets.  It 
was  developed  in  the  proceeding  to  charge  abutting  prop- 
erty owners  wtth  the  cost  of  the  improvement  that  the 
work  was  not  done  on  a  street  connecting  two  streets 
theretofore  paved  and  improved  and  the  report  of  view- 
ers assessing  the  costs,  benefits  and  damages  was  set 
aside:  Washington  Street,  Butler  Borough,  51  Pa.  Su- 
perior Ct.  46.  After  the  passage  of  the  Act  of  May  14, 
1913,  P.  L.  200,  validating  municipal  liens  of  the  class 
therein  described  the  appellant  filed  a  new  petition  on 
which  viewers  were  appointed.  To  the  report  filed  by 
them  exceptions  were  taken  by  certain  of  the  abutting 
property  owners  which  exceptions  were  sustained  by  the 
court;  hence,  this  appeal.  The  principal  objection  to 
the  proceeding  is  that  the  Act  of  May  14, 1913,  does  not 
apply  to  the  state  of  facts  presented  by  the  record.  That 
act  was  only  made  to  cover  cases  where  "owing  to  some 
^ect  in  the  petition  or  notice^  or  other  proceedings 
necesiaryninder  existing  laws  and  ordinances  to  give 
^risdiction'to  such, council^  or  owing  to  some  defect  in 
the  ordinance,  or  for  any  other  reai^on  the  sost  of  such  im- 
provement, or  portion  thereof  cannot  be  legally  assessed 
upon  the  property  bounding  and  abutting  upon  the 
street  or  part  thereof  improved,  as  was  contemplated 
by  the  act  or  acts  of  general  assembly,  under  which  the 
improvement  was  attempted  to  be  made."  By  the  very 
terms  of  the  statute  the  work  to  which  the  curative  act 
applies  was  such  as  was  contemplated  by  the  act  or  acts 
under  which  it  was  done.    But  the  complaint  of  the  ap- 
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pellees  was  that  there  was  no  act  of  assembly  which  con- 
templated such  an  improvement  as  was  undertaken  by 
the  borough  in  this  instance.  There  was  no4efect  in  the 
petition  or  notice  or  oth^r  propppdinga  nnr  waa  thprp  oh. 
jection  on  account  of  a  defect  in  the  ordinance.  The 
infirmity  in  the  whole  case' Was  that  tne  borou^  under- 
took to  pave  a  street  without  the  required  petition  of 
the  abutting  property  owners  on  the  assumption  that  it 
was  a  street  connecting  two  paved  streets.  The  defect 
was  in  the  facts  necessary  to  bring  the  case  within  the 
provisions  of  the  Act  of  May  7,  1907.  No  statute  con- 
templated or  authorized  the  paving  of  a  street  connecting 
a  paved  and  improved  street  with  one  not  paved  and  im- 
proved. The  whole  proceeding  therefore  on  its  facts  was 
without  support  by  any  legislative  permission  and  such 
permission  was  the  only  basis  on  which  the  proceeding 
could  be  undertaken  at  all.  The  words  "or  for  any  other 
reason''  in  the  statute  were  not  intended  to  have  a  wider 
application  than  the  general  scope  of  the  statute.  They 
are  to  be  read  in  connection  with  the  subject  of  the  legis- 
lation and  to  be  given  effect  only  within  the  limits  of  the 
generally  expressed  purpose  of  the  legislation.  These 
considerations  necessarily  led  to  the  conclusion  arrived 
at  by  the  court  below  and  called  for  an  affirmation  of 
the  order  appealed  from. 
The  order  is  affirmed. 


Waldschmidt  v.  Glenfield  Borough,  Appellant 

Road  law — Width  of  road — Width  as  fixed  hy  use — Width  as 
fixed  hy  viewers. 

Where  a  public  road  has  been  opened  and  worked  on  the  ground 
partly  within  and  partly  without  the  lines  of  the  road  as  returned 
by  the  viewers,  its  breadth  will  be  extended,  when  necessary,  from 
the  middle  of  the  road  so  worked  and  used  to  the  limit  allowed 
by  law.  If  it  is  uncertain  whether  the  road  as  used  was  partly 
within  and  partly  without  the  lines  as  returned  by  the  view^s  and 
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the  eyidence  on  the  subject  is  conflicting,  the  matter  must  be  de- 
tennined  by  a  juiy. 

Argued  April  16,  1915.  Appeal,  No.  127,  April  T., 
1915,  by  defendant,  from  judgment  of  C.  P.  Allegheny 
Co.,  Nov.  T.,  1908,  No.  603,  on  verdict  for  plaintiff  in 
ease  of  Daniel  Waldschmidt,  et  al.,  v.  Glenfield  Bor- 
ough. Before  Bice,  P.  J.,  Oblady,  Head,  Henderson, 
Kephart  and  Trexler,  JJ.    Affirmed. 

Trespass  for  the  alleged  taking  and  injury  of  plain- 
tiff's property  by  reason  of  the  grading,  paving  and  im- 
proving of  Kilbuck  street  in  the  Borough  of  Glenfield. 
Before  Ford,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Verdict  and  judgment  for  plaintiff  for  |350.  De- 
fendant appealed. 

Error  Msigned,  amongst  others,  was  in  refusing  to  en- 
ter judgment  for  plaintiff  n.  o.  v. 

Frederic  W.Miller,  with  him  F.  B.  Phillips,  for  ap- 
pellant, cited :  Furniss  v.  Furniss,  29  Pa.  15 ;  Gray  y. 
North  Versailles  Twp.,  208  Pa.  77. 

Charles  A.  Waldschmidt^  with  him  Hugh  8.  Craig,  for 
appellee. — ^The  case  was  for  the  jury:  Duffey  v.  York 
Haven  Water  &  Power  Co.,  233  Pa.  107;  Shannon  v. 
McHenry,  219  Pa.  267;  Page  v.  Moore,  235  Pa.  161] 
Wetzel  V.  Pittsburgh  Bys.  Co.,  55  Pa.  Superior  Ct.  22; 
Gray  v.  North  Versailles  Twp.,  208  Pa.  77. 

Opinion  by  Kephart,  J.,  July  21, 1915 : 

It  was  decided  in  Furniss  v.  Furniss,  29  Pa.  15,  that 

^^Where  a  public  road  has  been  opened,  and  worked  on 

ground  different  from  that  marked  out  and  reported  by 

viewers,  it  will  be  a  safe  rule  to  extend  its  breadth,  when 
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necessary,  from  the  middle  of  the  road  so  worked  and 
used,  to  the  limit  allowed  by  law."  In  order  to  some 
extent  to  relieve  the  severity  of  this  rule,  the  legislature, 
by  Act  of  June  19, 1901,  P.  L.  573,  restricted  its  opera- 
tion by  providing  that  where  the  opened  and  used  por- 
tion of  a  highway  was  within  the  lines  of  the  road  as 
originally  surveyed  ^^such  lines  shall  be  and  remain  the 
boundary  lines  of  such  road."  When  the  opened  and 
used  road  lies  partly  within  and  partly  without  the  lines 
of  the  road  as  returned  by  the  viewers,  the  Act  of  1901 
does  not  operate  and  the  rule  laid  down  in  Fumiss  v. 
Furniss,  supra,  is  applicable.  The  appellees^  contention 
was  that  the  opened  and  used  portion  of  the  road  was 
within  the  lines  of  the  original  survey  and  within  the 
terms  of  the  Act  of  1901.  The  appellant  endeavored  to 
show  that  it  was  partly  within  and  partly  without  the 
lines  of  the  old  survey. 

The  appellant  urges  that  there  was  not  sufficient  evi- 
dence of  tjie  location  of  the  opened  portion  of  the  road 
as  being  within  the  lines  of  the  old  survey  to  submit  to 
the  jury.  There  was  evidence  from  persons  resident  in 
the  neighborhood,  who  had  known  the  used  road  and 
property  in  question  for  a  number  of  years,  that  there 
had  been  in#  existence  fences  along  both  sides  of  and  out- 
side the  traveled  way,  showing  a  road  approximately  of 
the  width  the  road  was  directed  to  be  opened  by  the 
court.  The  traveled  part  of  the  roadway  between  these 
fence  lines  was  eighteen  to  twenty  feet  in  width.  These 
fences  and  fence  posts  were  in  existence  since  the  road 
was  surveyed  in  1872.  It  is  further  testified  that  the 
appellees'  father  built  his  fence  pursuant  to  a  survey 
made  by  the  county  surveyor  many  years  ago,  on  the 
line  of  the  road  as  it  existed  before  the  borough  im- 
proved the  street.  This  would  not  have  the  e£Feet  ol 
concluding  the  matter,  and  of  itself  would  not  be  suffi- 
cient to  establish  the  location  of  the  viewers'  line,  but 
in  connection  with  the  other  evidence  was  material.  The 
existence  of  the  center  line  of  the  survey  of  1872  has 
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been  testified  to  by  a  number  of  snryeyors  who  located 
this  original  line.  For  the  plaintiff  Mr.  Shaw  testified 
that  in  1895  he  made  this  survey  and  found  the  original 
line  to  be  sixteen  feet  and  two  inches  from  the  corner 
of  appellee's  property.  He  starts  his  survey  in  the  cen- 
tre line  of  Centre  avenue  at  the  Beaver  road,  observing 
the  old  fence  lines  and  stake  lines  that  were  then  fairly 
well  defined,  and  extending  thence  by  the  several  courses 
and  distances,  which,  upon  comparison,  check  with  the 
viewers'  survey  of  1872.  He  describes  the  manner  in 
which  the  survey  was  made  and  points  out  slight  changes 
or  deviations  from  this  line.  It  is  quite  true  that  the 
road  as  originally  laid  out  might  have  been  difScult  to 
build;  but  the  question  for  the  jury  was  whether  the 
traveled  way  came  within  the  lines  of  that  survey.  The 
testimony  of  Mr.  Shaw  is  positive  on  that  i>oint.  At- 
tention is  called  to  the  plan  made  by  Mr.  Shaw  in  1914, 
which  would  have  a  tendency  to  contradict  his  testi- 
mony. He  does  not  regard  it  as  doing  so.  He  speaks 
of  it  as  a  slight  difference.  His  survey  or  location  plan 
of  1914  is  made  from  a  survey  of  the  curb  lines  located 
with  respect  to  his  1895  survey,  for  the  purpose  of  com- 
parison. With  this  in  view  he  testifies  that  the  line  of 
the  new  street  is,  at  one  comer,  four  and  one-half  feet 
on  the  defendant's  land,  widening  as  you  approach  the 
southern  part  of  this  land.  His  plan  of  1914  might  in- 
dicate that  the  location  of  the  centre  line  of  the  1872  sur- 
vey, in  the  1895  plan,  was  error,  as  the  1914  plan  places 
the  appellees'  property  line  twenty-six  feet  from  this 
center  Une,  which  would  place  the  opened  and  used  por- 
tion of  the  road  partly  within  and  partly  without  the 
survey  of  1872.  His  testimony  and  the  1914  plan  was 
to  show  comparison  of  the  work  on  the  ground,  and,  with 
relation  to  the  survey  of  1872,  to  show  from  the  survey 
of  the  curb  lines  of  new  improvement  how  such  improve- 
ment encroached  on  the  plaintiffs'  property.  The  ques- 
tion would  be  for  the  jury  as  to  whether  his  1914  plan 
correctly  represented  such  comparison.    He  had  testi- 


Digitized  by 


Google 


542  WALDSCHMIDT  v.  GLENPIELD  BORO.,  Appellant. 
Opinion  of  the  Court  [60  Pa.  Superior  Ot 
fied  how  his  1895  plan  was  made  and  the  jury  would 
have  to  determine  whether  this  correctly  represented  the 
location  of  the  centre  line  of  the  1872  survey,  or  whether 
the  1914  plan  correctly  represented  the  location  of  this 
centre  line.  As  we  read  his  testimony  with  relaticm  to 
this  later  plan,  it  is  not  satisfying  or  convincing  to  our 
mind  as  to  the  results  set  forth.  The  detail  in  getting 
it  up  is  not  clearly  set  forth.  Whether  the  1895  survey 
is  merely  plotted  in  from  the  work  done  in  1895,  or  from 
an  actual  survey  of  the  1872  line  made  in  1914  when  the 
survey  of  the  present  curb  line  was  made,  does  not  ap- 
pear in  the  testimony.  Unless  he  had  some  known  place 
on  the  ground  also  indicated  cm  his  1895  plan,  at  which 
he  could  begin  his  1914  survey  of  the  curb  lines,  the  com- 
parison would  not  be  accurate  by  plotting  in  his  1895 
work.  The  purpose  of  his  testimony  was  to  show  the 
number  of  feet  outside  the  lines  of  the  old  survey  occu- 
pied by  the  new  improvement,  and  the  distance  given 
was  approximately  correct  as  compared  with  Mr.  Mc- 
Enight's  survey.  It  would  have  been  improper  for  the 
trial  court  to  have  held  this  testimony  insufficient  to 
submit  to  the  jury,  or  that  his  1895  plan  should  be  dis- 
credited. It  was  for  the  jury  to  determine  whether  the 
survey  of  1895  was  correct  His  work  stood  for  what  he 
did  but  checked  up,  apparently,  with  the  paper  survey 
of  1872  in  evidence.  His  testimony  in  regard  to  the  cen- 
tre line  of  the  old  survey  and  the  traveled  way,  being 
within  these  lines,  is  to  some  extent  corroborated  by  the 
testimony  of  the  witnesses  as  to  the  location  and  main- 
tenance of  fences  and  the  apparent  distance  between 
those  fences  being  the  width  which  the  court  ordered  it 
to  be  opened.  Appellant  admitted  the  distance  between 
these  fence  lines.  In  view  of  all  the  evidence  the  court 
committed  no  error  in  refusing  to  enter  judgment  n.  o.  v. 
The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed  at  the  cost  of  the  appellant. 
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Gonemaugh  Brewing  Co.,  Appellant,  v.  Bennett 

ContracU — Illegal  contract — Sale  of  liquor — Liquor  law. 

Courts  will  not  enforce  contracts  which  are  contrary  to  the 
policy  of  the  law  retraining  and  regulating  the  sale  of  liquor,  or 
which  are  against  public  good,  or  which  will  encourage  violations 
of  the  law.  In  civil  actions  involving  directly  the  consideration  of 
such  agreements,  the  measure  of  proof  necessary  to  establish  the 
existence  of  such  illegal  act  is  not  the  same  as  it  would  be  in  a 
criminal  action ;  and  when,  from  plaintifiPs  evidence,  a  contract  ia 
shown  to  be  founded  on  an  illegal  transaction,  which  is  known  as 
such  and  participated  in  by  the  plaintiff,  it  is  the  duty  of  the  court 
to  withdraw  from  the  jury  any  consideration  of  the  contract  and 
direct  a  compulsoiy  nonsuit 

Where  a  brewing  company  sells  beer  to  an  unlicensed  dealer  in 
an  unlicensed  community  in  another  county  and  Consigns  the  beer 
not  to  the  purchaser,  but  as  a  cover,  to  various  persons  designated 
by  the  latter,  and  the  brewing  company  and  its  agents  have  full 
knowledge  of  the  illegal  use  of  the  beer  sold,  and  of  the  activity  of 
the  officers  of  the  law  in  trying  to  suppress  the  purchaser's  illegal 
business,  the  company  is  particeps  criminis  and  cannot  recover  the 
price  of  the  beer  sold. 

Argued  April  20,  1915.  Appeal,  No.  134,  April  T., 
1915,  by  plaintiff,  from  order  of  C.  P.  Westmoreland 
Co.,  May  T.,  1913,  No.  756,  refusing  to  take  off  nonsuit 
in  case  of  Conemaugh  Brewing  Company  v.  Everett 
Bennett.  Before  RiCB,  P.  J.,  Orlady,  Head,  Hender- 
son, Ebphabt  and  Trbxlbr,  JJ.    Affirmed. 

Assumpsit  for  beer  sold  and  delivered.    Before  Mc- 

CONNELL,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

The  court  entered  a  compulsory  nonsuit  which  it  sub- 
sequently refused  to  take  off. 

Error  assigned  was  refusal  to  take  off  nonsuit. 
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John  E.  Kunkle,  with  him  Dan.  L.  Parsons,  Harry  E. 
Cope  and  Christ  C.  Walthour,  for  appellant. — The  plain- 
tiff is  a  corporation^  organized  for  the  purpose  of  manu- 
facturing  and  selling  beer  and  we  contend  that  there  is 
nothing  in  the  testimony  to  show  that  the  plaintiff  did 
more  than  it  had  a  right  to  do^  to  wit,  dispose  of  its 
product:  Horan  v.  Weiler,  41  Pa.  470;  Clohessy  v.  Roe- 
delheim,  Etc.,  Co.,  99  Pa.  56;  Waugh  v.  Beck,  114  Pa. 
422. 

We  contend  that  the  disposition  of  the  beer  in  West- 
moreland County  has  nothing  whatever  to  do  with  the 
transaction  and  it  is  no  part  of  the  plaintiff's  case  to 
prove  what  disposition  was  made  of  the  beer  in  West- 
moreland County:  Johnson  v.  Hulings,  103  Pa.  498; 
Vandegrift  v.  Vandegrif t,  226  Pa.  254. 

Charles  C.  Crowell,  with  him  H.  H.  Whitehead,  for  ap- 
pellee.— If  the  contract  depends  upon  an  unlawful  trans- 
action there  can  be  no  recovery:  Johnson  v.  Hulings, 
103  Pa.  498;  Freedley  v.  Jacoby,  220  Pa.  609;  Pareira 
V.  Gabell,  89  Pa.  89;  Swing  v.  Munson,  191  Pa.  582; 
Weed  V.  Cuming,  12  Pa.  Superior  Ct.  412;  Vandegrift 
V.  Vandegrift,  226  Pa.  254. 

Opinion  by  Kephart,  J.,  Jtily  21, 1915 : 
Courts  will  not  enforce  contracts  which  are  contrary 
to  the  policy  of  the  law  restraining  and  regulating  the 
sale  of  liquor,  or  which  are  against  public  good,  or  which 
will  encourage  violations  of  the  law.  In  ciVil  actions 
involving  directly  the  consideration  of  such  agreements, 
the  measure  of  proof  necessary  to  establish  the  exist- 
ence of  such  illegal  act  is  not  the  same  as  it  would  be  in 
a  criminal  action;  and  when,  from  the  plaintiff's  evi- 
dence, a  contract  is  shown  to  be  founded  on  an  illegal 
transaction,  which  is  known  as  such  and  participated 
in  by  the  plaintiff,  it  is  the  duty  of  the  court  to  with- 
draw from  the  jury  any  consideration  of  the  contract 
and  direct  a  compulsory  nonsuit :  Weed  v,  Cuming,  12 
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Pa.  Superior  Ct.  412;  Vandegrift  v.  Vandegrift,  226  Pa. 

254. 

Appellant^  holding  a  brewer's  license  for  Cambria 
County,  brings  this  action  to  recover  for  liquor  sold  to 
the  defendant,  an  unlicensed  dealer  in  an  unlicensed 
community,  he  being  a  resident  of  Bolivar,  Westmore- 
land County.  The  defendant  illegally  sold  these  liquors 
at  that  place.  During  the  progress  of  this  business, 
he  told  appellant's  secretary  that  he  was  having  trouble 
with  the  oflBcers  of  the  law  in  Westmoreland  County, 
as  to  his  manner  of  disposing  of  the  beer  sent  to  him, 
and  requested  that  it  be  consigned  to  persons  whose 
names  he  would  furnish.  A  list  of  names  was  given  ap- 
pellant, and  when  an  order  for  beer  was  received,  ap- 
pellant would  start  down  the  list,  select  certain  names 
therefrom,  and  make  shipment  in  these  names,  being 
careful  not  to  ship  too  many  packages  to  any  one  man, 
as  ^^it  would  not  do  to  have  50  or  150  or  200  packages 
sent  to  one  man,  because  it  would  be  readily  understood 
that  no  one  man  would  be  using  that  amount  of  beer." 

The  mere  knowledge  by  the  vendor  that  the  vendee  in- 
tended to  use  the  goods  sold  contrary  to  law,  will  not  of 
itself  be  sufScient  to  invalidate  the  contract.  But  where 
the  vendor,  with  knowledge  of  the  vendee's  illegal  use 
of  the  goods  sold,  and  with  knowledge  of  the  activity  of 
the  officers  of  the  law  in  suppressing  that  illegal  use, 
participates  in  the  efforts  of  the  vendee  to  evade  the  of- 
ficers of  the  law,  by  making  shipments  in  such  manner 
as  to  make  it  difficult  to  discover  the  illegal  acts,  thereby 
promoting  and  advancing  these  illegal  acts,  the  vendor, 
or  his  representative,  by  such  participation,  aid  and  as- 
sistance, becomes  a  particeps  criminis  and  cannot  re- 
cover the  price  of  the  liquor  sold. 

There  are  a  number  of  decisions  with  reference  to  the 
general  principle  that  where  an  illegal  contract  or  trans- 
action is  the  foundation  of  a  case,  no  recovery  can  be 
had  for  moneys  advanced  in  connection  with  the  contract 
or  moneys  due  as  profits  derived  from  the  contract;  aa 
Vol.  lx — 35 


Digitized  by 


Google 


546  CONEMAUGH  BRWG.  CO.,  AppeUant,  v.  BENNETT. 
Opinion  of  the  Court  [60  Pa.  Superior  Ct. 
money  loaned  in  purchasing  commodities  on  a  margin 
in  furtherance  of  a  gambling  transaction:  Waugh  v. 
Beck,  114  Pa.  422;  or  money  advanced  by  a  broker  to 
pay  losses  incurred  in  stock  gambling  operations  con- 
ducted by  him:  Fareira  v.  Gabell,  89  Pa.  89;  where  one 
person  agrees  with  another  to  speculate  in  stocks  on 
margins  and  advances  money  theref or,  he  cannot  recover 
from  his  partner  for  his  share  of  any  loss :  Preedley  v. 
Jacoby,  220  Pa.  609,  and  many  other  cases. 

When  the  vendor  selected  the  names  from  the  list,  re< 
gardless  of  who  ordered  the  beer,  made  out  the  bills  of 
lading  and  shipped  the  beer  in  those  names  to  the  de- 
fendant, knowing  that  he  was  openly  violating  the  law, 
it  thereby  aided  Bamnett  in  the  commission  of  an  illegal 
act  and  made  its  ofScers  and  agents  thus  acting  particeps 
criminis.  When  the  plaintiff,  to  establish  its  case,  of- 
fered in  evidence  the  bills  of  lading  in  the  names  of 
parties  other  than  the  defendant,  it  became  pertinent  to 
inquire  why  the  shipments  were  thus  made.  This  in- 
quiry developed  all  the  facts  and  circumstances  which 
were  a  part  of  the  continuous  transaction.  Its  claim 
was  therefore  made  to  rest  on  an  illegal  foundation. 
It  would  have  been  a  travesty  on  the  integrity  of  the  law 
for  the  court  to  have  submitted  the  case  to  the  jury 
when  this  evidence  was  developed  in  the  plaintiflfs  case. 
That  the  vendor  did  not  receive  or  was  not  to  receive  any 
of  the  money  due  from  the  purchasers  to  the  defendant, 
does  not  lessen  its  criminal  liability  in  furnishing  the  as- 
sistance whereby  the  defendant  was  enabled  to  violate 
the  law. 

Clohessy  v.  Roedelheim,  Bing  &  Co.,  99  Pa.  66,  relied 
on  by  the  plaintiff,  is  not  a  parallel  case.  The  facts  are 
very  much  different.  In  that  case  the  offense  complained 
of  was  the  sale  in  unlicensed  territory.  If  the  sale  was 
completed  in  a  lawful  place,  that  the  liquor  was  to  be 
shipped  into  an  unlicensed  community  would  not  consti- 
tute an  offense.  The  manner  of  its  shipment  would  be 
immaterial,  unless  (which  was  not  present  in  that  case) 
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the  plaintiff  knew  that  an  unlawful  use  was  to  be  made 
of  the  goods  and  in  furtherance  of  that  unlawful  use  the 
plaintiff  actively  aided  the  purchaser. 

Plaintiff  having  denied  in  its  pleadings  that  the  de- 
fendant was  its  agent,  is  not  entitled  to  the  benefit  of 
the  rule  laid  down  in  Hertzler  v.  (Jeigley,  196  Pa.  419. 

The  assignments  of  error  are  overruled  and  the  judg< 
ment  is  affirmed  at  the  cost  of  the  appellant. 


Stover's  License. 


Liquor  laws — Refusal  of  license — Violation  of  liquor  laws  in  an- 
other state. 

The  fact  that  an  applicant  for  a  retail  liquor  license  had  been 
twice  convicted  for  violating  the  license  laws  in  a  neighboring 
state  during  the  preceding  ten  years,  is  good  ground  for  refusing 
him  a  license. 

Argued  April  20, 1915.  Appeal,  No.  18,  Oct.  T.,  1915, 
by  William  H.  Stover,  from  order  of  Q.  8.  Franklin  Co., 
Feb.  Sessions,  1915,  refusing  a  liquor  license.  Before 
Bice,  P.  J.,  Oelady,  Hbad,  Henderson,  Kbphabt  and 
Tbexler,  JJ.    AfSrmed. 

Petition  for  retail  liquor  license.    Before  Gilun,  P.  J. 
The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Error  assigned  was  the  order  of  the  court  refusing 
license. 

Garnet  Qehr,  with  him  William  8.  Hoerner,  for  ap- 
pellant. 

No  printed  brief  for  appellee. 

Opinion  by  Obladt,  J.,  July  21, 1915 : 

This  applicant  was  refused  a  license  to  sell  liquor  by 
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retail  at  his  hotel  for  the  reason  that  during  the  pre- 
ceding ten  years,  when  he  held  a  license  as  a  retail  liquor 
dealer  in  a  neighboring  state,  he  had  been  twice  con- 
victed of  violating  the  license  laws.  The  offenses  named 
are  crimes  in  that  as  in  this  State,  and  at  a  hearing  of 
this  case,  the  applicant  submitted  himself  to  examina- 
tion when  all  questions  raised  by  the  remonstrances 
were  fully  investigated.  The  place  where  they  were  com- 
mitted is  not  controlling  as  in  this  State  a  license  can 
only  be  granted  to  a  person  of  good  moral  character, 
and  this  quality  does  not  depend  on  geographic  location. 
One  who,  in  the  judgment  of  the  license  court  has  been 
proven  to  have  made  sales  to  minors,  or  permitted  dis- 
reputable and  disorderly  persons  to  make  his  place  of 
business  a  customary  place  of  visitation  and  resort 
should  not  be  granted  a  license.  Proof  of  the  commis- 
sion of  these  offenses  in  our  State  is  a  sufficient  reason 
to  justify  the  revocation  of  a  license,  and  furnishes  as 
good  a  reason  for  withholding  it,  without  regard  to  the 
place  where  they  were  committed.  We  are  not  disposed 
to  critically  examine  the  process  by  which  the  license 
court  arrives  at  a  discretionary  conclusion,  or  review 
the  evidence  to  determine  whether  we  agree  with  the 
viewpoint  of  the  court  in  regard  to  character  of  the 
place  or  person  to  be  licensed.  While  the  reasons  for  re- 
fusing the  license  are  in  the  decree  made,  they  are  based 
on  oral  testimony  which  is  not  rightfully  before  us. 
The  decree  is  affirmed. 


Art  Society  of  Pittsburgh,  Appellant,  v.  Leader 
Publishing  Co. 

Corporations — Transfer  of  aaaeta  from  one  corporation  to  another 
— Debts  of  old  companp — Actions — Parties — Fraud, 

Where  a  new  corporation  has  been  formed,  taking  over  the  assets 
of  an  older  corporation,  and  a  creditor  has  a  claim  against  the  old 
company,  the  latter  company  and  not  the  new  company  should  be 
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sued  for  the  claim»  and  the  bona  fides  of  the  sale  of  the  assets  to 
the  new  company  woi^ed  out  through  subsequent  proceedings. 

The  mere  fact  that  a  corporation  disposes  of  all  of  its  assets  to 
another  cori>oration  of  similar  name  will  not  of  itself  raise  a  pre- 
sumption of  fraud.  Especially  is  this  true  when  it  appears  that 
the  stockholders  are  not  the  same,  and  that  all  the  debts  of  the  old 
company  have  been  paid,  except  one,  which  was  not  known  to  exist 
until  two  years  after  the  new  company  had  been  in  business,  and 
that  ample  assets  had  come  into  the  old  corporation  from  the  con- 
veyance to  the  new,  to  meet  this  debt. 

Argued  April  27,  1915.  Appeal,  No.^  175,  April  T., 
1915,  by  plaintiff,  from  judgment  of  C.  P.  Allegheny 
Co.,  First  Term,  1908,  No.  250,  on  verdict  for  defendant 
in  case  of  Art  Society  of  Pittsburgh  v.  Leader  Publish- 
ing Company.  Before  Rice,  P.  J.,  Oblady,  Hbad,  Hen- 
derson, Kephabt  and  Tbexler,  JJ.    Affirmed. 

Assumpsit  to  recover  a  subscription  to  an  orchestra 
fund. 

At  the  trial  it  appeared  that  the  subscription  was 
made  by  a  corporation  entitled  "The  Leader  Publishing 
Company.^'  The  subscription  was  dated  April  19, 1904. 
On  March  31,  1906,  all  of  the  assets  of  this  company 
were  transferred  to  a  new  corporation  called  ^T^eader 
Publishing  Company."  The  old  corporation  was  solvent, 
and  sufficient  assets  came  into  the  hands  of  its  liqui- 
dating trustee  to  pay  the  amount  of  the  subscription. 
The  evidence  did  not  disclose  any  fraud  in  the  transfer 
of  assets  or  in  the  naming  of  the  new  company.  The 
court  gave  binding  instructions  for  defendant. 

Verdict  and  judgment  for  defendant.  Plaintiff  ap- 
pealed. 

Error  assigned  was  in  giving  binding  instructions  for 
defendant. 

R.  T.  M.  McCready,  for  appellant. — A  corporation  can- 
not defeat  a  valid  claim  by  the  simple  expedient  of  drop- 
ping the  article  "The"  from  its  name;  an  a  bona  fide 
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creditor  will  not  be  compelled  to  resort  to  equity  wlien 
the  law  affords  a  simple  remedy :  Miller  v.  English^  21 
N.  J.  L.  317;  Harbison- Walker  Refractories  Co.  v.  Mc- 
Farland,  156  Ky.  44;  Montgomery- Web  Co.  v.  Dienelt, 
133  Pa.  585. 

John  8.  Weller,  for  appellee. — Even  if  the  transfer 
were  fraudulent,  and  there  remained  other  property 
out  of  which  plaintiff  could  have  recovered,  it  is  in  no 
position  to  attack  the  transfer :  Fraud  must  be  alleged 
and  proved :  Anderson  v.  War  Eagle  C.  M.  Co.,  8  Idaho 
789;  Chase  v.  Mich.  Tel.  Co.,  121  Mich.  631;  Hawkins 
V.  Central  of  Georgia,  46  S.  E.  82;  Austin  v.  Tecumseh 
Nat.  Bank,  68  N.  W.  628. 

A  corporation  does  not  lose  its  entity  by  the  owner- 
ship of  the  bulk  or  even  the  whole  of  its  stock  by  an- 
other corporation:  Monongahela  Bridge  Co.  v.  Pitts- 
burgh, Etc.,  Traction  Co.,  196  Pa.  25. 

Opinion  by  Kbphart,  J.,  July  21, 1915: 
Where  a  new  company  has  been  formed,  taking  over 
the  assets  of  an  old  company,  and  a  creditor  has  a  claim 
against  the  old  company,  that  company  should  be  sued 
for  the  claim,  and  the  bona  fides  of  the  sale  of  the  assets 
to  the  new  company  worked  out  through  subsequent 
proceedings.  A  creditor  cannot  impeach  a  conveyance 
without  showing  that  he  has  been  injured.  The  mere 
fact  that  a  corporation  disposes  of  all  its  assets  to  an- 
other corporation  of  similar  name  will  not  of  itself  raise 
a  presumption  of  fraud.  Especially  is  this  true  when  it 
appears  that  the  stockholders  are  not  the  same,  and  all 
the  debts  of  the  old  company  had  been  paid,  except  the 
one  sued  on,  and  it  was  not  known  to  exist  until  two 
years  after  the  new  company  had  been  in  business.  The 
idea  of  fraud  is  further  removed  where  ample  assets 
came  into  the  old  corporation  from  this  conveyance  to 
meet  this  claim.  When  the  similarity  of  names  appears, 
particularly  where  the  only  distin^ishing  character- 
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istic  is  the  article  "the/^  courts  will  not  be  slow  to  seirc 
upon  slight  evidence  of  unfair  dealing  to  open  up  the 
question  of  good  faith  so  that  the  validity  of  the  con- 
veyance as  between  creditor  and  purchaser  may  be  de- 
termined. There  is  no  allegation  of  fraud  in  the  case 
at  bar,  nor  evidence  offered  to  establish  fraud  in  any 
degree.  It  does  not  appear  that  the  stockholders  of  the 
new  company  were  stockholders  of  the  old  concern.  We 
do  not  here  have  the  difficulty  confronting  Mr.  Justice 
Mitchell,  in  Montgomery  Web  Co.  v.  Dienelt,  et  al., 
133  Pa.  585:  "Whether  the  stockholders  are  completely 
severed.^'  If  they  were  not,  barring  the  question  of  pro- 
cedure, a  different  question  would  arise. 

The  old  company  conditionally  subscribed  to  an  or- 
chestrst  fund  for  the  support  of  the  Pittsburgh  Sym- 
phony Orchestra.  Some  time  later  the  stockholders 
transferred  all  their  stock  to  one  John  P.  Hunter  as 
trustee.  Hunter  in  turn  sold  the  assets  of  the  old  com- 
pany to  the  new  company  and  received  stock  and  bonds 
in  payment  therefor.  He  sold  the  stock  shortly  after- 
wards to  one  of  the  stockholders  of  the  new  company. 
There  was  then  in  his  hands,  or  the  hands  of  the  old 
company,  sufficient  money  from  the  sale  of  this  stock, 
and  with  the  bonds,  to  have  liquidated  this  claim  many 
times  over.  The  mere  fact  that  the  officers  and  stock- 
holders of  the  new  company  aided,  by  acting  as  officers 
of  the  old  company,  to  legally  make  the  transfer  would 
not  impeach  this  conveyance.  To  subject  it  to  the  im- 
plication of  fraud  or  unfair  dealing,  it  should  appear 
that  these  officers  and  stockholders  had  such  interest  in 
the  old  company  that  a  creditor  could  assert  their  iden- 
tity, that  the  property  was  partly  theirs  under  one  name 
and  still  theirs  under  another,  so  that  in  fact  the  trans- 
action was  to  a  certain  extent  merely  a  change  of  name, 
and  the  new  stockholders  were  not  purchasers  for  value. 
The  evidence  entirely  fails  to  present  such  case.  It 
shows  that  the  old  company  was  entirely  solvent.  There 
were  no  contractual  relations  with  the  new  company. 
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nor  evidence  of  the  assumption  of  the  debt  by  the  new 
company.  So  far  as  this  record  is  concerned^  the  old 
stockholders  received  all  the  benefit  from  the  sale  and 
they  are  not  now,  nor  were  they  at  any  time,  members 
of  the  new  company.  The  evidence  presents  a  plain 
business  transaction  with  no  attempt  to  conceal  any 
facts  or  to  prevent  or  evade  the  payment  of  any  lawful 
debt.  The  stockholders  of  the  old  company  received  the 
benefit  of  this  contract  in  suit  and  if  it  was  a  matter 
of  public  benefit  the  old  company,  which  received  the 
bonds  and  money  from  the  sale,  should  be  held  to  an- 
swer for  the  debt  As  we  said  before,  we  feel  the  appel- 
lant's remedy  was  against  the  old  company.  Its  suit  in 
the  case  at  bar  was  against  the  new  company. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed  at  the  cost  of  the  appellant 


Blandi  v.  Pellegrini,  Appellant. 

Contract — Illegal  contract — Sale  of  liquor — Evidence, 

As  a  general  proposition,  knowledge  by  the  vendor  of  goods  sold 
in  another  state  that  the  vendee  intends  to  use  them  in  violation 
of  the  laws  of  this  State,  is  not  sufficient  to  invalidate  the  contract^ 
when  sought  to  be  enforced  here,  unless  the  vendor  does  something 
in  aid  of  the  illegal  design  of  the  vendee,  and  if  he  does,  he  cannot 
recover  for  the  price  of  the  goods  sold.  If  it  appear  from  the  plain- 
tiffs evidence  that  the  vendor  aided  in  the  prosecution  of  the  il- 
legal design,  it  is  the  duty  of  the  court  to  withdraw  from  the  jury 
any  consideration  of  the  contract  and  direct  a  compulsory  non- 
suit. 

If  a  contract  is  founded  on  an  illegal  transaction,  and  suit  is 
brought  for  goods  sold  and  delivered,  it  is  immaterial  what  the  de- 
fense to  the  contract  may  be.  The  fact  that  the  defendant  claims 
agency  will  not  prevent  the  court  from  striking  down  such  con- 
tract, and  declaring  it  void  as  against  public  iwlicy.  It  is  not  nec- 
essary for  the  defendant  to  specially  plead  the  illegality  of  the 
transaction. 

In  an  action  to  recover  for  liquor  sold  and  delivered  where  it 
appears  that  the  vendor  is  a  nonresident  of  the  State,  and  the 
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vendee  a  resident,  and  that  neither  is  licensed  in  Pennsylvania, 
and  the  evidence  is  conflicting  as  to  whether  the  sale  was  made  in 
Pennsylvania,  or  in  the  state  of  the  vendor's  residence,  the  jury 
should  be  instructed,  that  if  they  find  that  the  sale  was  made  in 
Pennsylvania,  the  contract  is  an  illegal  act,  and  the  plaintiff  can 
not  recover. 

Argued  April  27,  1915.  Appeal,  No.  181,  April  T., 
1915,  by  defendant,  from  judgment  of  C.  P.  Allegheny 
Co.,  Jan.  T.,  1913,  No.  2779,  on  verdict  for  plaintiff  in 
case  of  Giacomo  Blandi  v.  Narciso  Pellegrini  Before 
BiCB,  P.  J.,  Orlady,  Head,  Hbndbbson,  Ebphabt  and 
Tbexlbr,  JJ.    Beversed. 

Assumpsit  for  wine  sold  and  delivered.  Before  Hay- 
maker, J. 

At  the  trial  it  appeared  that  plaintiff  was  a  licensed 
manufacturer  and  seller  of  wines  in  the  State  of  New 
York,  and  that  the  defendant  was  a  resident  of  Pitts- 
burgh, Pennsylvania.  Neither  party  was  licensed  to 
sell  liquor  in  Pennsylvania.  Plaintiff  in  his  statement 
alleged  shipment  and  delivery  to  defendant  of  various 
consignments  of  wine,  setting  forth  the  prices  and  cred- 
its for  various  payments  from  time  to  time.  A  balance 
of  $1,886.25  was  claimed. 

The  defense  as  outlined  in  the  affidavit  of  defense  was 
in  substance  that  defendant  was  asked  by  the  plaintiff 
to  sell  wine  for  him,  agreeing  to  send  it  to  the  Union 
Storage  Company  at  Pittsburgh  where  he  would  store 
it,  and  where  he  would  leave  orders  for  delivery  to  de- 
fendant as  and  when  he  would  obtain  customers,  the 
plaintiff  to  pay  freight  and  storage  bills  and  charge  de- 
fendant the  regular  wholesale  price  for  the  wine  when 
he  would  sell  it,  the  defendant  to  receive  and  retain  for 
his  own  use  whatever  sums  he  received  over  and  above 
the  purchase-price ;  that  defendant  carried  on  the  busi- 
ness from  December  17,  1906,  to  December,  1907,  when 
he  was  notified  that  he  was  violating  the  law,  as  neither 
the  plaintiff  nor  the  defendant  had  a  license,  and  de- 
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fendant  thereupon  ceased  said  business;  that  he  has 
since  learned  that  the  plaintiff  had  no  license  for  the 
sale  of  said  wine  and  therefore  cannot  recover;  that 
plaintiff's  bill  of  particulars  is  incorrect  in  the  prices 
charged  and  in  some  of  the  items;  that  defendant  at- 
taches a  correct  statement  of  the  accounts  showing  the 
correct  prices;  that  plaintiff  charges  him  with  a  car 
load  of  wine,  being  70  barrels  on  December  20,  1907, 
and  two  barrels  of  wine  on  July  5, 1908,  which  he  never 
received;  that  the  correct  amount  and  value  of  wine, 
including  a  loan  of  $100.00  is  |3,091.25,  and  the  proper 
credits  due  defendant  is  f4,727.38;  that  the  plaintiff  is 
overpaid  $1,636.13,  for  which  he  will  ask  a  certificate; 
and  that  defendant's  payments  were  by  check  as  appears 
in  his  itemized  statement  of  credits,  excepting  a  credit 
of  $304.00  on  March  18, 1908,  for  22  barrels  of  wine  for 
which  plaintiff  gives  defendant  credit. 

Defendant  presented  the  following  points: 

^^It  being  the  uncontradicted  evidence  that  the  goods 
for  which  this  action  was  brought  were  shipped  by  the 
plaintiff  from  New  York  and  consigned  to  himself,  care 
of  the  Union  Storage  CJompany  of  Pittsburgh  for  stor- 
age, and  that  the  goods  were  actually  stored  there,  and 
that  by  arrangement  with  the  storage  company  the  plain- 
tiff permitted  the  defendant  to  get  the  goods  as  he  need- 
ed them  from  said  storage  house, — ^the  sale  and  delivery 
of  the  goods,  which  consisted  of  wines  and  liquors,  was 
made  in  Allegheny  County,  and  the  plaintiff,  not  hav- 
ing a  liquor  license  in  Allegheny  County,  as  admitted  by 
him  on  the  stand,  cannot  recover  in  this  action,  and  the 
verdict  of  the  jury  should  be  for  the  defendant 

Ans.:    Befused.     (1) 

5.  "It  is  for  the  jury  to  say  where  the  sale  was  made 
in  this  case.  If  made  in  Allegheny  County  the  plaintiff 
cannot  recover  under  the  evidence. 

Ans.:  Befused.    (5) 

Verdict  and  judgment  for  plaintiff  for  $1,178.25.  De- 
f^idant  appealed. 
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Error  $  assigned,  among  others,  were  (1,  5)  above  in- 
structions quoting  them. 

Franck  C.  McOirr,  of  Marron  d  McQirr,  for  appel- 
lant.— The  sale  was  illegal  and  plaintiff  cannot  recover 
in  this  action:  Eisser^s  App.,  6  Pa.  0.  C.  E.  270;  Horan 
V.  Weiler  &  Ellis,  41  Pa.  470;  Johnson  v.  Hulings,  103 
Pa.  498;  Clohessy  v.  Eodelheim,  Bing  &  Co.,  99  Pa.  56; 
Vandegrift  v.  Vandegrift,  226  Pa.  254;  Holt  v.  Green, 
73  Pa.  198 ;  Hertiler  v.  Geigley,  196  Pa.  419. 

Hovxj^rd  Q.  Turner,  with  him  F.  Canuti,  for  appellee. 
— The  evidence  of  the  appellant  was  not  sufficient  to 
make  it  the  duty  of  the  court  to  charge  that  it  was  "for 
the  jury  to  say  where  the  sale  was  made  in  this  case. 
If  made  in  Allegheny  County  the  plaintiff  cannot  re- 
cover under  the  evidence^^ :  Pearlman  &  Co.  v.  Sartorius, 
162  Pa.  320;  Com.  v.  Fleming,  130  Pa.  138. 

Opinion  by  Kephabt,  J.,  July  21, 1915 : 

As  a  general  proposition,  knowledge  by  the  vendor 
of  goods  sold  in  another  state  that  the  vendee  intends 
to  use  them  in  violation  of  the  laws  of  this  State,  is  not 
sufficient  to  invalidate  the  contract,  when  sought  to  be 
enforced  here,  unless  the  vendor  does  something  in  aid 
of  the  illegal  design  of  the  vendee,  and  if  he  does,  he 
cannot  recover  for  the  price  of  the  goods  sold.  If  it 
appear  from  the  plaintiff's  evidence  that  the  vendor 
aided  in  the  prosecution  of  the  illegal  design,  it  is  the 
duty  of  the  court  to  withdraw  from  the  jury  any  con- 
sideration of  the  contract  and  direct  a  compulsory  non- 
suit. 

Two  grounds  of  illegality  of  contract  are  urged:  that 
the  vendor  aided  and  participated  in  an  unlawful  act, 
and,  that  the  place  of  sale  to  the  defendant  occurred  in 
Allegheny  County,  the  plaintiff  having  no  license  to  sell 
liquors  in  this  county. 

As  to  the  first  proposition,  the  plaintiff  denied  all 
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knowledge  of  an  illegal  use  and  asserted  that  the  goods 
were  marked  and  shipped,  in  the  manner  hereinafter 
mentioned,  at  the  request  and  for  the  convenience  of 
the  defendant.  The  instmctions  to  the  storage  company 
do  not  appear  in  the  evidence  and  are  material  as  affect- 
ing the  right  of  the  plaintiff  to  have  his  case  submitted 
to  the  jury. 

On  the  question  as  to  the  place  of  sale,  the  learned 
court  below  seemed  to  be  of  the  opinion  that  inasmuch 
as  the  defendant  contested  the  claim  on  other  grounds 
and  particularly  on  the  ground  of  agency,  that  the  ques- 
tion of  the  legality  of  the  sale  should  not  be  inquired 
into.  In  this  the  court  was  in  error.  As  between  vendor 
and  vendee  the  contract  in  suit  in  all  its  essential  ele- 
ments must  be  clear  of  illegal  acts  when  it  grounds  an 
action  for  the  recovery  of  money  for  goods  sold.  If  the 
contract  is  founded  on  an  illegal  transaction,  and  suit 
is  brought  for  goods  sold  and  delivered,  it  is  imnmterial 
what  the  defense  to  the  contract  may  be.  The  fact  that; 
the  defendant  claims  agency  will  not  prevent  the  coi^rt 
from  striking  down  such  contract  and  declaring  it  void 
as  against  public  policy.  At  the  conclusion  of  the  plain- 
tiff's case,  with  no  testimony  of  agency  present,  with  an 
illegal  transaction  as  the  basis  of  suit,  it  is  the  duty  of 
the  court  to  refuse  to  become  a  party  to  the  furtherance 
of  the  illegal  act.  The  plaintiff's  statement,  after  a 
careful  analysis,  contains  no  claim  on  account  of  agency ; 
the  books  offered  in  evidence  did  not  show  an  account 
between  principal  and  agent,  but  that  of  ordinary  debt- 
or and  creditor,  and  the  plaintiff  denied  entirely  de- 
fendant's agency.  The  case  was  not  within  the  rule  laid 
down  in  Hertzler  v.  Geigley,  196  Pa.  419.  It  was  not 
necessary  for  the  defendant  to  specially  plead  the  il- 
legality of  the  transaction.  ^'Whenever  it  appears  on 
the  trial  of  an  action  of  assumpsit  (whether  in  the 
plaintiff's  case  in  chief,  or  upon  cross-examination,  or 
by  way  of  defense,  under  the  plea  of  non  assumpsit)  that 
the  plaintiff's  claim  rests  upon  an  illegal  foundation  the 
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court  will  not  lend  its  aid  to  enforce  it" :  Johnson  v. 
Hnlings,  103  Pa.  498.  Th?  appellee  admitted  that  the 
goods  were  shipped  to  the  plaintiff  in  care  of  the  Union 
Storage  Company.  This  was  done  at  defendant's  re- 
quest. But  it  further  appears  that  they  were  stored  on 
the  plaintiff's  account  and  were  delivered  to  the  defend- 
ant on  the  plaintiff's  order,  signed  by  the  defendant,  and 
sometimes  delivered  to  others  than  the  defendant.  These 
facts  are  material  in  determining  where  the  sale  was 
actually  made,  notwithstanding  the  positive  statement 
of  the  plaintiff  that  the  goods  were  sold  and  delivered 
in  the  State  of  New  York.  There  is  sufficient  in  these 
admissions  to  warrant  the  jury  in  finding  that  the  sale 
actually  took  place  in  Allegheny  County.  If  the  sale 
took  place  in  Allegheny  County,  it  is  an  illegal  act,  as 
neither  the  plaintiff  nor  the  defendant  was  licensed  to 
sell  liquors  in  that  county.  The  jury  should  have  been 
instructed  that  if  they  found  the  sale  to  have  been  made 
in  Allegheny  County  the  contract  was  void  and  the  plain- 
tiff could  not  recover.  "Where  a  party  seeking  to  re- 
cover is  obliged  to  make  out  his  case  by  showing  an 
illegal  contract  or  transaction,  or  through  the  medium 
of  an  illegal  contract  or  transaction,  he  is  not  entitled  to 
recover  for  any  advances  made  by  him  in  connection 
with  the  contract,  or  money  due  him  as  profits  derived 
from  the  contract" :  Vandegrift  v.  Vandegrift,  226  Pa. 
254.  Nor  can  he  recover  the  price  of  goods  sold  on  such 
illegal  contract. 

The  fifth  assignment  of  error  is  sustained,  judgment 
is  reversed  and  a  venire  facias  de  novo  awarded. 


Bein's  License. 

Liquor  law — Petition — Avermenis  of— Habits  and  character  of 
applicant. 

It  18  not  necessary  in  a  petition  for  a  retail  liquor  license  to  aver 
that  the  applicant  i^  a  person  of  temperate  habits  and  good  moral 
character. 
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The  presumption,  i^ch  follows  the  granting  of  a  license,  is 
that  the  court  is  satisfied  that  the  licensee  is  of  good  moral  diar- 
acter  and  temperate  habits,  and  where  the  court  refuses  to  force 
the  petitioner  to  prove  his  good,  moral  character,  the  legal  dis- 
cretion of  the  court  as  to  the  existence  of  these  facts  must  be  pre- 
sumed to  haye  been  satisfied.  Further,  such  objections  cannot  be 
considered  on  an  appeal  in  the  nature  of  a  certiorari.  They  are 
not  part  of  the  record. 

Liquor  law — Petition — Averments  as  to  birth  and  nahtraUzoHon. 

Where  a  petition  for  a  retail  liquor  license  states  that  the  ap- 
plicant '^s  a  citizen  of  the  United  States,  was  bom  in  Germany, 
and  was  naturalized  at  Philadelphia on  the day  of  Au- 
gust, 1888,"  the  application  will  not  be  refused,  because  the  town 
and  county  of  the  applicant's  birth,  and  the  day  when  he  was 
naturalized,  are  omitted. 

Argued  May  7,  1915.  Appeal,  No.  93,  Oct  T.,  1915, 
by  Robert  B.  Elzey,  from  order  of  Q.  S.  Montgomery  Co., 
March  T.,  1915,  No.  13,  granting  a  retail  liquor  license 
in  the  Matter  of  the  Petition  of  Louis  Rein  for  a  Retail 
Liquor  License.  Before  Rice,  P.  J.,  Orlady,  Hbad, 
Porter,  Henderson,  Eephart  and  Trexler,  JJ.  Af- 
firmed. 

Petition  for  a  retail  liquor  license. 

The  third  clause  of  the  petition  was  as  follows : 

Third.  The  said  Louis  Rein  is  a  citizen  of  the  United 
States,  and  was  bom  in  Germany.  [If  naturalized,  as 
follows] :  and  was  naturalized  at  Philadelphia,  in  the 
County  of  Philadelphia,  State  of  Pennsylvania  on  the 
day  of  August,  A.  D.  1888. 

The  court  granted  the  license. 

Error  assigned  was  in  granting  the  license. 

Oeorge  Wanger,  with  him  Francis  R.  Taylor,  for  ap- 
pellant. 

Aaron  8.  Swartz,  Jr.,  John  M.  Dettra,  Samuel  H. 
High  and  Montgomery  Evans,  for  appellee. 
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Opinion  by  Kephart,  J.,  July  21, 1915 : 
The  Act  of  1887  provides  that  tne  court  shall  grant 
licenses  to  persons  of  temperate  habits  and  good  moral 
character.  It  was  held  in  Bauer's  License,  23  Pa.  Su- 
perior Ct,  463,  that  this  requisite  was  not  a  necessary 
jurisdictional  fact  to  be  averred  in  the  petition.  We 
cannot  control  the  means  employed  to  satisfy  the  dis- 
cretion lodged  in  the  court  below  in  ascertaining  the  ex- 
istence of  these  facts.  The  court  may,  of  its  own  knowl- 
edge, know  of  it,  or  it  may  secure  information  from  other 
sources.  Therefore,  matter  in  connection  with  the  hear- 
ing, wherein  this  question  is  brought  to  the  court's  at- 
tention, in  the  form  of  a  request  from  the  exceptants 
that  the  petitioner  prove  his  good  moral  character  and 
temperate  habits,  which  request  is  refused,  will  not  be 
considered.  The  presumption,  which  follows  the  grant- 
ing of  a  license,  is  that  the  court  is  satisfied  that  the 
licensee  is  of  good  moral  character  and  temperate  habits, 
and  where  the  court  refuses  to  force  the  petitioner  to 
prove  his  good  moral  character,  the  legal  discretion  of 
the  court  as  to  the  existence  of  these  facts  must  be  pre- 
sumed to  have  been  satisfied.  Further,  such  objections 
cannot  be  considered  on  an  appeal  in  the  nature  of  a 
certiorari.  They  are  not  part  of  the  record. 
The  appellant  gave  his  place  of  birth  as  Germany,  and 

the  date  of  his  naturalization  as  the >  day  of  August, 

1888.  The  exceptions  were  to  the  effect  that  the  town 
and  county  of  the  birth  and  the  day  when  the  natural- 
ization took  place  were  omitted.  AH  that  the  law  de- 
sires in  complying  with  the  Act  of  1887  is  a  substantial 
compliance,  such  compliance  that  those  interested  may 
be  reasonably  informed  as  to  the  matters  therein  set 
forth.  If  there  was  any  serious  controversy  over  the  date 
of  naturalization,  anyone  desiring  to  investigate  the 
truthfulness  of  the  statements  could  ascertain  the  date 
from  the  records  of  Philadelphia  County  where  the  ap- 
plicant was  naturalized,  as  set  forth  in  his  petition; 
and  likewise  information  could  be  had  as  to  his  place  of 
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birth  and  other  matters  necessary  to  be  stated  in  an  ap- 
plication for  naturalization.  In  fact,  so  far  as  being 
of  substantial  benefit,  the  year  in  which  the  application 
was  taken  out  and  the  place  would  have  answered  the 
requirements  of  the  act,  as  it  enables  the  court  to  know 
just  how  long  the  applicant  has  been  a  resident  of  this 
country  and  whether  from  that  length  of  time  he  could 
become  familiar  with  the  institutions  and  laws  of  this 
country.  The  country  of  his  birth  might  have  some  bear- 
ing as  to  whether  he  should  have  a  license.  Without 
passing  on  the  question  of  the  amendment,  we  think  that 
the  application  as  it  stood  originally  contained  sufficient 
information  to  enable  the  court  to  pass  upon  its  merits. 
In  Walsh's  License,  208  Pa.  582,  while  the  question  was 
not  directly  before  the  court,  the  application  set  forth 
that  the  petitioner  was  born  in  Ireland,  1864,  naturalized 
March  12th.  The  Supreme  Court,  commenting  on  the 
petition  says :  "Nor  do  we  regard  the  petition  as  being 
deficient  in  the  presentation  of  any  jurisdictional  fact 
which  was  essential  to  the  exercise  of  authority  by  the 
court  in  the  premises.'' 

The  decree  is  affirmed  at  the  cost  of  the  appellant. 


Froelich  Brewing  Company's  License. 

Liquor  laws — Appeah — Standing  of  appellant 

An  appeal  from  an  order  of  the  Court  of  Quarter  Sessions  grant- 
ing a  liquor  license  will  be  quashed  where  the  record  shows  that 
the  appellant  was  not  an  exceptant  or  remonstrant,  or  in  any  way 
a  party  in  the  court  below.  An  affidavit  filed  by  counsel  when  the 
appeal  is  taken  that  the  appellant  is  of  the  ^'other  citizens  and 
residents"  is  not  sufficient  to  sustain  the  appeal 

Argued  May  7, 1915.  Appeal,  No.  94,  Oct.  T.,  1915,  by 
Robert  B.  Elzey,  from  order  of  Q.  S.  March  T.,  1915, 
No.  95,  granting  a  brewer's  license  In  re  Petition  of 
Froelich  Brewing  Company.   Before  Rice,  P.  J.,  Orladt, 
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Head,  Porter,  Hbndbrson,  Kephart  and  Trbxler^  JJ. 
Appeal  quashed. 

Petition  for  brewer's  license. 

The  facts  appear  by  the  opinion  of  the  Superior  Court. ' 

Error  assigned  was  order  granting  the  license. 

Oeorge  W anger,  with  him  Francis  B.  Taylor,  for  ap- 
pellant. 

Wm.  F.  Dannehotoer,  with  him  John  B.  Evans,  for  ap- 
pellee. 

Opinion  by  Ebphart,  J.,  July  21, 1915 : 
Appellant's  name  does  not  appear  among  the  except- 
ants in  the  court  below.  Its  first  appearance  was  when 
this  appeal  was  taken  to  this  court.  When  an  appeal 
is  taken  from  an  order  of  a  court  granting  a  liquor  li- 
cense, it  should  be  by  one  whose  name  appears  on  the 
record  of  the  court  below  as  a  party  exceptant  or  re- 
monstrant. The  affidavit  filed  by  counsel  when  this  ap- 
peal was  taken  that  the  appellant  was  of  the  ^'other  citi- 
zens and  residents,"  does  not  aid  the  appellant  or  cause 
him  to  be  made  a  party  to  the  record.  Nor  would  the 
phrase  ^'other  citizens  and  residents"  include  this  ap- 
pellant. It  is  meaningless  so  far  as  these  exceptions  are 
concerned.  Those  who  desire  to  except  or  remonstrate 
to  the  granting  of  a  license  must  do  so  through  their  own 
names.  They  cannot  remain  unknown  under  a  phrase 
such  as  here  used,  either  for  the  purpose  of  adding  weight 
to  the  exceptions  or  to  enable  an  appeal  to  be  taken  by 
them.  As  was  said  in  Leister's  License,  55  Pa.  Superior 
Ct.  371 :  "The  appellants  were  not  remonstrants  in  the 
court  below,  and  so  far  as  appears  or  is  alleged,  they 
have  no  interest  in  the  matter  different  from  all  other 
citizens  of  the  Commonwealth.  This  being  so,  and  they 
not  being  parties  to  the  record,  they  cannot  be  considered 
Vol.  lx— 36 
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as  parties  aggrieved  who  have  standing  to  appeal'': 
Lawrence  County's  App.,  67  Pa.  87;  Gibboney's  App., 
6  Pa.  Snperior  Ct.  26;  Wacker's  License,  6  Pa.  Superior 
Ct.  323. 
The  appeal  is  quashed  at  the  cost  of  the  appellant. 


Brown's  License. 


Liquor  license — Amendment  of  petition — Name  of  owner. 
Where  a  petition  for  a  retail  liquor  license  as  filed  states  that 
the  premises  were  "owned  by  Thomas  A.  Brown,  the  applicant  who 
resides  thereon,"  an  amendment  may  be  allowed  after  the  last  day 
for  the  filing  of  the  petition  by  stating  the  ownership  as  follows: 
"The  premises  to  be  licensed  are  owned  by  the  Adam  Scheidt 
Brewing  Company,  a  corporation  located  at  Norristown,  Penn- 
sylvania, legal  owner  with  equitable  ownership  in  Thomas  A. 
Brown  under  agreement,"  the  agreement  showing  that  the  brewing 
company  was  virtually  a  mortgagee.  In  such  a  case  it  was  not 
error  either  to  allow  the  petition  to  stand  as  it  was  originally,  or 
to  allow  the  amendment. 

Argued  May  7,  1915.  Appeal,  No.  95,  Oct.  T.,  1915, 
by  Oliver  K.  Grimley,  from  order  of  Q.  S.  Montgomery 
Co.,  March  T.,  1915,  No.  206,  granting  a  liquor  license  In 
the  Matter  of  Petition  of  Thomas  A.  Brown  for  a  Betail 
Liquor  License.  Before  Bice,  P.  J.,  Orlady,  Head, 
Porter,  Henderson,  Eephart  and  Trexler,  JJ.  Af* 
firmed. 

Petition  for  a  retail  liquor  license. 

The  fourth  clause  of  the  petition  was  as  follows : 

"Fourth.  The  premises  to  be  licensed  by  Thomas  A. 
Brown,  the  applicant,  who  resides  thereon.'* 

After  the  last  day  for  the  filing  of  the  petition  Brown 
presented  a  petition  setting  forth  that  he  had  been  the 
owner  of  the  property  until  August  6,  1912,  when  he 
executed  a  deed  conveying  it  to  the  Adam  Scheidt  Brew- 
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ing  Company.    The  facts  set  forth  in  the  petition  showed 
that  this  conveyance  was  virtually  a  mortgage. 
The  prayer  of  the  petition  was  as  follows : 
Your  petitioner,  therefore,  showing  to  the  court,  that 
the  legal  title  to  the  property  is  in  the  Adam  Scheldt 
Brewing  Company,  whereas  in  the  petition  it  appears  as 
"Owned  by  Thomas  A.  Brown,  the  applicant,  who  re- 
sides thereon,^'  respectfully  prays  that  he  may  have  leave 
to  amend  his  application  for  license  so  that  paragraph 
four  shall  read  as  follows :  "The  premises  to  be  licensed 
are  owned  by  the  Adam  Scheldt  Brewing  Company,  a 
corporation  located  at  Norristown,  Pa.,  legal  owner  with 
equitable  ownership  in  Thomas  A.  Brown  under  agree- 
ment.'^ 
The  court  allowed  the  petition  and  granted  the  license. 

Error  assigned  was  in  allowing  the  amendment  and 
granting  the  license. 

George  Wanger,  with  him  Francis  B.  Taylor,  for  ap- 
pellant.— ^It  was  error  to  permit  the  amendment :  Sher- 
ry's License,  12  Pa.  C.  C.  R.  129 ;  Donmoyer's  License,  9 
Pa.  C.  C.  R.  303;  Cramer's  License,  23  Pa.  Superior  Ct. 
596;  Porst's  License,  23  Pa.  Superior  Ct.  600;  Kirsch's 
License,  46  Pa.  Superior  Ct.  332 ;  Matthews'  License,  213 
Pa.  269. 

Montgomery  Evans,  with  him  Aaron  8.  Swartz,  Jr., 
John  M.  Dettra  and  Samuel  H.  High,  for  appellee,  cited : 
Oberfell's  License,  28  Pa.  Superior  Ct.  68. 

Opinion  by  Eephart,  J.,  July  21, 1915 : 
The  petition  for  amendment  sets  forth  sufficient  facts 
to  move  the  discretionary  power  of  the  court  to  allow 
an  amendment.  The  application  for  license  in  the  matter 
desired  to  be  amended  contains  such  statement  of  fact 
which  might  be  amplified  without  destroying  the  effect 
of  the  original  statement.    The  amendment  introduced 
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no  entirely  new  matter  but  was  germane  to  and  a  part 
of  the  allegation  of  fact  contained  in  the  petition.  As 
the  petition  stood  originally,  sufficient  jurisdictional 
facts  were  alleged  to  sustain  it.  The  question  before  us 
does  not  present  the  case  of  an  entire  absence  of  such 
facts,  or  such  statement  of  fact  which  left  the  petition 
doubtful  or  misleading.  The  name  of  the  owner  was 
stated  as  Thomas  A.  Brown.  The  petition  for  amendment 
set  forth  that  while  Thomas  A.  Brown  was  the  owner, 
the  legal  title  was  in  a  brewing  company,  holding  under 
certain  conditions  which,  it  is  urged,  virtually  converts 
the  deed  to  the  brewing  company  into  a  mortgage.  The 
petition  for  amendment  shows  that  it  was  not  intended 
as  an  outright  sale  of  property  but  a  conveyance  of  the 
legal  title  to  secure  the  payment  of  certain  debts.  The 
applicant,  after  the  conveyance  was  made,  put  large  sums 
of  money  in  the  property  by  way  of  improvements,  paid 
the  taxes,  insurance  and  repair.  Under  these  circum- 
stances, with  the  legal  title  held  in  such  manner,  we  do 
not  think  the  court  abused  its  discretion  when  it  allowed 
the  amendment,  if  such  amendment  was  really  necessary. 
It  must  be  understood  that  we  do  not  undertake  to  de- 
termine the  effect  of  this  agreement.  The  parties  them- 
selves are  apparently  in  harmony  as  to  its  effect.  Care- 
ful practice  might  indicate  that  the  name  of  the  brewing 
company  should  have  been  set  forth  with  that  of  Thomas 
A.  Brown.  The  court  below  was  uncertain  as  to  just  how 
the  ownership  should  be  expressed,  but  it  was  not  in 
error  in  any  view  of  the  case,  either  in  allowing  the  pe- 
tition to  stand  as  it  originally  stood,  or  in  allowing  the 
amendment  as  it  did. 

This  case  can  easily  be  distinguished  from  the  cases 
cited  by  the  appellant's  counsel — Miller's  License,  13  Pa. 
Superior  Ct.  272;  Cramer's  License,  23  Pa.  Superior  Ct 
596;  Forst's  License,  23  Pa.  Superior  Ct.  600;  Porst's 
License,  208  Pa.  578.  As  we  said  in  Oberfell's  License, 
28  Pa.  Superior  Ct.  68:  "An  examination  of  all  these 
cases  will  show  that  there  was  nothing  upon  the  record 
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or  in  any  way  connected  with  the  petition  from  which 
an  amendment  conld  be  made  or  that  wonld  give  notice 
or  information  to  anyone  who  might  examine  the  peti- 
tion, of  the  facts  omitted  from  the  petition,  and  in  that 
respect  they  differ  from  the  case  in  hand."  The  amend- 
ment was  properly  within  the  discretion  of  the  court 
under  the  common-law  power  which  every  court  of  record 
has:  Pennsylyania  &  New  York  E.  R.  &  Canal  Co.  v. 
Bunnell,  81  Pa.  414. 

The  other  assignments  of  error  have  been  disposed  of 
in  Bein's  License,  Elzey's  Appeal,  in  an  opinion  this  day 
filed  ante,  p.  557. 

The  decree  is  afBrmed  at  the  cost  of  the  appellant 


Lentz's  License. 

Liquor  law — Name  of  applicant — Estate  of  decedent — Descrip- 
tion of  place. 

A  petition  for  a  retail  liquor  license  which  sets  forth  the  name 
of  the  owner  of  the  place  to  be  licensed  as  '^e  estate  of  George 
W.  LentE,  deceased/'  is  not  fatally  defective  because  the  names 
of  those  to  whom  the  property  passed  by  will  or  intestacy  are  not 
mentioned. 

A  petition  for  a  retail  liquor  license  is  specific  as  to  place  if  it 
sets  forth  '^e  place  for  which  a  license  as  aforesaid,  is  desired, 
is  a  house,  situate  in  the  Village  of  Spring  Mill,  Township  of 
Whitemarsh,  in  said  county,  and  the  premises  are  described  as  fol- 
lows: known  as  the  ^iUiam  Penn  Hotel,'  situate  in  said  town- 
ship, on  the  road  leading  from  Spring  Mill  to  Oonshohocken.'' 

Argued  May  7,  1915.  Appeal,  No.  96,  Oct.  T.,  1915, 
by  Samuel  Bobinson,  from  order  of  Q.  S.  Montgomery 
Co.,  March  T.,  1915,  No.  211,  granting  a  retail  liquor  li- 
cense In  the  Matter  of  Petition  Elizabeth  S.  Lentz.  Be- 
fore BiCB,  P.  J.,  Orlady,  Hbad,  Porter,  Hbndbrson, 
Kbphart  and  Trbxler,  JJ.    AfBrmed. 
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Petition  for  a  retail  liquor  license. 

The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  in  granting  the  license. 

George  Wanger,  with  him  Francis  R.  Taylor,  for  ap- 
pellant. 

Montgomery  Evans,  with  him  Aaron  8.  Stoartz,  Jr., 
John  M,  Dettra  and  Samuel  H.  High,  for  appellee. 

Opinion  by  Kbphabt^  J.,  July  21, 1915 : 
The  petition  sets  forth  the  name  of  the  owner  of  the 
place  to  be  licensed  as  "the  estate  of  George  W.  Lentz, 
deceased,"  It  is  urged  that  the  petition  was  defective 
because  the  names  of  those  to  whom  the  property  passed 
by  will  or  intestacy  are  not  mentioned. 

Ever  since  there  existed  in  Pennsylvania  an  Orphans' 
Court,  the  property  of  a  decedent  has  been  described 
as  belonging  to  the  estate  of  the  deceased  owner.  The 
use  of  this  legal  phrase  to  determine  ownership  has  been 
recognized  in  Pennsylvania  by  the  legislature,  the  pro- 
fession and  the  courts  for  a  very  long  period  of  time. 
In  the  assessment  of  taxes  it  has  been  provided  that 
property  of  a  deceased  owner  may  be  assessed  for  taxes 
in  the  language  as  here  indicated.  Indeed,  the  very 
nature  of  the  different  species  of  estates,  forms  of  owner- 
ship created  by  will,  and  the  extreme  difllculty  at  times 
to  properly  ascertain  ownership,  make  it  altogether  safe 
and  desirable  that  the  property  of  decedents  should  be 
described  in  this  manner.  It  is  sufficiently  broad  to 
cover  every  form  of  ownership,  embraces  every  division 
into  which  estates  may  fall,  expressing  quantity  or  dura- 
tion, quality,  time  of  enjoyment,  and  number  of  owners, 
and  is  sufficiently  specific  to  limit  it  to  the  names  of  such 
persons  as  may  be  owners.  It  answers  the  requirement 
of  this  section  of  the  Act  of  1887,  and  contains  sufficient 
information  from  which  the  court  may  be  accurately 
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informed  as  to  where  the  title  to  the  property  is  lodged. 
This  information  could  be  of  use  to  the  court  only  as  it 
might  show  whether  the  applicant  is  a  tenant  or  an 
owner  of  the  property,  thereby  evidencing  a  certain 
financial  responsibility;  and  secondly,  whether  the 
property  is  owned  by  interests  which  encourage  or  have 
for  their  purpose  a  traffic  in  liquor.  All  of  this  in- 
formation is  present  when  the  ownership  is  designated 
as  is  here  done. 

The  petition  sets  forth  ^^the  place  for  which  a  license, 
as  aforesaid,  is  desired,  is  a  house,  situate  in  the  Village 
of  Spring  Mill,  Township  of  Whitemarsh,  in  said  county, 
and  the  premises  are  described  as  follows :  known  as  the 
^William  Penn  Hotel,'  situate  in  said  township,  on  the 
road  leading  from  Spring  Mill  to  Conshohocken.'^  Ob- 
jection is  made  that  this  is  not  specific.  It  would  servel 
no  useful  purpose  to  enlarge  upon  what  President  Judge 
BiGB  said,  in  In  re  English,  when  this  precise  question 
was  before  him,  and  fully  discussed  in  the  sixth  para- 
graph of  the  opinion  filed  in  Pittsburgh  this  spring. 

The  other  assignments  of  error  are  considered  in 
Bein's  License,  Elzey's  App.,  in  an  opinion  this  day  filed, 
ante,  p.  557. 

The  decree  is  affirmed  at  the  cost  of  the  appellant. 


Parks  V.  Penna.  Clay  Co.,  Appellant,  (No.  1). 

Ejectment — Mesne  profits — Notice  of  claim — Bes  adjudicata. 

Mesne  profits  may  be  claimed  in  an  action  of  ejectment  to  the 
time  of  trial  without  any  formal  averment  of  a  trespass  and  a 
continuance  of  such  trespass;  but  notice  must  be  given  within  a 
reasonable  time  that  such  profits  will  be  claimed. 

An  averment  by  the  plaintiff  in  his  statement  that  he  has  brought 
suit  for  '^he  recovery  of  possession  of  said  premises  from  which 
he  has  been  so  unlawfully  dispossessed  and  ejected,  and  for  the 
damages  by  him  sustained/'  is  a  sufficient  notice  to  the  defendant 
that  damages  for  mesne  profits  would  be  claimed  to  the  day  of 
trial ;  but  the  mere  allegation  of  such  a  claim  does  not  estop  sub- 
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sequent  proceeding^  for  the  claim  supposed  to  be  involved  in  such 
statement,  if  a  doubtful  record  exists  and  it  can  be  shown  by  evi- 
dence extrinsic  to  the  record  that  such  claim  was  not  as  a  fact  ad- 
judicated. 

In  an  action  for  mesne  profits  the  verdict  and  judgment  in  eject- 
ment are  conclusive  of  the  right  to  recover  only  from  the  time  the 
action  was  commenced  up  to  the  time  possession  of  the  property 
was  regained.  If  the  plaintiffs  claim  beyond  the  date  of  the  com- 
mencement of  the  action  in  ejectment,  they  must  prove  their  title 
and  right  of  possession. 

Argued  May  12,  1915.  Appeal,  No.  125,  April  T., 
1915,  by  defendant,  from  judgment  of  C.  P.  Beaver  Co., 
March  T.,  1909,  No.  173,  on  verdict  for  plaintiff  in  case 
of  Mary  D.  Parks,  Administratrix  of  the  Estate  of  James 
I.  Parks,  deceased,  v.  Pennsylvania  Clay  Company.  Be- 
fore Bice,  P.  J.,  Oblady,  Hbad,  Pobtbb,  Hbndbrson, 
Kbphabt  and  Trbxlbr,  JJ.    Beversed. 

Trespass  for  mesne  profits.  Before  Holt,  P.  J, 
At  the  trial  it  appeared  that  James  I.  Parks  owned 
and  operated  certain  brick  plants  in  Crow's  Bun  Valley. 
Some  years  prior  to  1905  Parks  and  his  sons  organized 
a  corporation  entitled  the  Pennsylvania  Clay  Company 
which  took  over  the  business  and  land,  except  a  small 
triangular  piece  as  to  which  James  I.  Parks  retained 
title.  This  corporation  became  involved  and  passed  into 
the  hands  of  a  receiver.  On  July  22, 1905,  the  business 
and  land  was  sold  to  one  Chaplin  who  organized  a  new 
company  also  known  as  the  Pennsylvania  Clay  Company 
on  January  27,  1906.  On  April  27,  1906,  plaintiff 
brought  a  suit  in  ejectment  for  the  small  triangular  piece 
which  had  been  occupied  in  part  by  one  of  the  company's 
kilns.  A  verdict  was  rendered  for  the  plaintiff  in  this 
suit  on  November  30, 1907.  The  present  suit  was  begun 
January  5,  1915,  for  mesne  profits  claimed  to  have  ac- 
crued from  July  22,  1905.  The  possession  of  the  prop- 
erty was  given  up  by  the  defendant  to  the  plaintiff  on 
March  13,  1909,  when  defendant  recognized  plaintiff's 
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title  by  taking  a  lease  from  him  for  the  land  in  question. 

When  W.  A.  Parks  was  on  the  stand  he  was  asked  this 
question : 

"Q,  Coming  down  to  January  22,  1905,— July  22,  I 
believe  is  the  date,  1905,  you  may  say  what  was  on  this 
piece  of  land?'^ 

A.  At  that  date  there  was — 

Counsel  for  the  defendant  object  to  anything  prior  to 
the  date  of  the  verdict  in  the  ejectment  suit  which  was 
just  offered;  for  the  reason  that  in  their  declaration  in 
this  suit  they  claim  damages,  and  the  verdict  would 
therefore — 

The  Court :  Was  there  a  claim  of  damages  for  mesne 
profits? 

By  Mr.  Moorehead :  I  will  read  it  to  your  honor,  so 
that  the  matter  will  be  settled  now. 

Mr.  Moorehead  reads  the  document  in  question  to  the 
court. 

By  the  Court:  I  think  Mr.  Moorehead,  a  notice  has 
to  be  given  in  an  ejectment  proceeding  that  on  the  trial 
the  damages  for  mesne  profits  will  be  claimed.  We  will 
overrule  the  objection  for  the  present,  admit  the  evi- 
dence, grant  an  exception  and  seal  a  bill,  and  will  hear 
you  later  by  way  of  a  request  for  binding  instructions. 

The  last  above  question  read  to  the  witness,     i 

A.  There  was — 

Counsel  for  the  defendant  objects  further,  because 
this  company  was  not  reorganized  until  considerably 
later,  and  any  proofs  previous  to  the  reorganization  are 
inadmissible. 

By  the  Court :  The  objection  is  overruled. 

By  the  witness:  There  was  a  frame  building  on  the 
property,  and  two  brick  kilns  and  about — 

Counsel  for  the  defendant  renews  his  objection  to  tes- 
timony of  anything  prior  to  the  date  of  the  reorganiza- 
tion of  this  company.  This  witness  may  know  that 
something  was  done  there,  but  he  can't  know  that  the 
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defendant  company  did  it,  because  this  company  did  not 
exist. 

By  the  Court :  We  will  take  the  testimony  under  ob- 
jection, exception  and  bill,  and  hear  you  later  on  a  mo- 
tion to  have  the  jury  disregard  the  evidence. 

Defendant  presented  this  point: 

4.  That  in  the  suit  in  ejectment  at  No.  175,  June 
Term,  1906,  the  record  of  which  has  been  offered  in  evi- 
dence, the  plaintiff  claimed  damages,  and  this  precludes 
him  from  now  claiming  damages  or  mesne  profits  prior 
to  the  date  of  the  verdict  in  that  case,  which  was  No- 
vember 13,  1907,  so  that  the  period  for  which  damages 
or  mesne  profits  may  be  computed  is  from  November  13, 
1907,  to  the  date  of  the  making  of  a  lease,  to-wit,  Feb- 
ruary 17, 1909,  or  a  period  of  one  year  three  months  and 
four  days? 

Answer.  Befused  and  not  read  to  the  jury.     (3) 

The  court  charged  in  part  as  follows : 

["But,  on  the  other  hand,  if  there  was  a  mere  cessa- 
tion of  user  of  the  two  kilns  resting  upon  part  of  the 
premises,  that  cessation  of  user  would  not  relieve  for 
mesne  profits;  for  one  would  have  not  only  to  cease  to 
use  the  kiln,  but  actually  and  openly  remove  from  the 
ground."]     (1) 

Verdict  and  judgment  for  plaintiff  for  |574.85.  De- 
fendant appealed. 

Errors  assigned  were  above  rulings  and  instructions. 

F.  O.  Moorehead,  with  him  John  O.  Marshall,  for  ap- 
pellant, cited :  Parks  v.  Pennsylvania  Clay  Co.,  222  Pa. 
571. 

Clyde  Holt,  with  him  James  L.  Hogan,  for  appellee, 
cited :  Com.  v.  Central  Pass.  B.  B.  Co.,  52  Pa.  506 ;  Pitts- 
burgh, Cincinnati  &  St.  Louis  By.  Co.  v.  Fierst,  96  Pa. 
144. 
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OMnion  by  Kbphart,  J.,  July  21, 1915 : 
Mesne  profits  may  be  claimed  in  an  action  of  ejectment 
without  any  formal  averment  of  a  trespass  and  a  con- 
tinuance of  such  trespass :  Dawson  y.  McQill,  4  Wharton 
229;  Boyd  v.  Cowan,  4  Dallas  138.  The  legal  effect  of 
the  action  of  ejectment  when  mesne  profits  are  claimed 
is,  that  the  plaintiff  was  in  possession  of  the  land  in  dis- 
pute, was  ousted  by  the  defendant,  and  continued  to  be 
ousted  to  the  day  of  trial,  evidencing  continued  trespass 
for  which,  so  far  as  mesne  profits  are  concerned,  the  jury 
may  award  damages  to  the  day  of  trial :  Dawson  v.  Mc- 
Qill,  supra;  Boyd  v.  Cowan,  supra.  In  Dawson  v.  Mc- 
Qill,  supra,  mesne  profits  to  the  day  of  trial  were  recov- 
ered without  any  formal  notice  to  the  defendant.  The 
only  intimation  received  by  the  defendant  that  damages 
would  be  claimed  was  through  a  conversation  at  bar  dur- 
ing the  course  of  trial.  It  was  later  held  that  notice  must 
be  given  in  time  sufficient  to  prepare  a  defense :  Cook 
V.  Nicholas,  2.  W.  &  S.  27.  The  plaintiff  may  make  this 
claim  in  his  declaration  in  ejectment  or  he  may  pro- 
ceed under  the  Act  of  May  2,  1876,  P.  L.  95,  giving  no- 
tice, before  trial,  of  his  intention  to  so  claim.  ^^In  our 
statutory  action  of  ejectment,  mesne  profits  may  be  re- 
covered by  giving  notice  of  the  claim  when  suit  is 
brought,  or  afterwards,  within  a  reasonable  time :"  Car- 
man V.  Beam,  88  Pa.  319,  now  regulated  by  the  Act  of 
May  2, 1876,  P.  L.  95. 

The  plaintiff  in  the  action  of  ejectment,  on  which  the 
present  action  is  partly  based,  brought  suit  for  ^^the 
recovery  of  the  possession  of  said  premises  from  which 
he  has  been  so  unlawfully  dispossessed  and  ejected  and 
for  the  damages  by  him  sustained."  Under  the  author- 
ities cited,  this  statement  would  be  a  sufficient  notice 
to  the  defendant  that  damages  for  mesne  profits  would 
be  claimed  to  the  day  of  trial.  Defendant,  in  the  eject- 
ment, could  not  have  successfully  resisted  the  introduc- 
tion of  evidence  in  support  of  such  claim.  By  so  declar- 
ing and  going  to  trial,  the  judgment  which  followed  the 
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trial,  prima  facie,  at  least,  adjudicated  a  part  of  the 
claim  now  before  us.  When  the  plaintiff,  to  establish 
her  case,  offered  in  evidence  the  record  of  the  ejectment, 
she  was  confronted  with  a  condition  which  showed  a 
part  of  her  claim  to  have  been  adjudicated.  It  was  her 
duty  to  explain  this  record,  by  competent  evidence,  if  it 
needed  and  was  susceptible  of  explanation.  If  there 
was  anything  in  the  record  which  made  it  uncertain  as 
to  the  conclusiveness  of  this  judgment,  it  was  competent 
for  evidence  to  be  submitted  explanatory  of  the  doubtful 
condition  of  the  record.  The  mere  allegation  of  a  claim 
in  the  plaintiff's  declaration  does  not  estop  subsequent 
proceedings  for  the  claim  supposed  to  be  involved  in 
such  declaration,  if  a  doubtful  record  exists  and  it  can 
be  shown  by  evidence  extrinsic  to  the  record  that  such 
claim  was  not  as  a  fact  adjudicated:  Kille  v.  Ege,  82 
Pa.  102;  Hartman  v.  Pittsburgh  Inclined  Plane  Co.,  23 
Pa.  Superior  Ct.  360.  "Where  the  record  leaves  the 
matter  in  doubt  and  explanatory  evidence  has  been  given, 
the  question  of  the  conclusiveness  in  his  favor  of  a 
former  verdict  and  judgment  for  the  plaintiff  as  to  a 
matter  directly  involved  in  the  second  suit  is  to  be  de- 
termined, not  by  a  mere  inspection  of  the  declaration 
filed  in  the  former  suit,  but  by  the  extrinsic  evidence  as 
to  the  claim  submitted  to  and  determined  by  the  jury :" 
Hartman  v.  Inclined  Plane  Co.,  supra.  The  declaration 
in  ejectment  is  clear  enough,  but  there  may  be  some  ques- 
tions as  to  the  effect  of  the  verdict  tiiken  in  connection 
with  this  record.  As  the  matter  stands,  it  is  prima  facie 
against  the  appellant  if  it  is  not  conclusive.  That  the 
defendant  may  plead  the  recovery  of  damages  for  mesne 
profits  in  the  action  of  ejectment,  or  the  conclusiveness 
of  the  record  in  ejectment,  in  a  subsequent  action  for 
mesne  profits,  cannot  be  questioned:  Boyd  v.  Cowan, 
supra. 

In  an  action  for  mesne  profits,  the  verdict  and  judg- 
ment in  ejectment  are  conclusive  of  the  right  to  recover 
only  from  the  time  the  action  was  commenced,  up  to 
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the  time  posseflsion  of  the  property  was  regained :  Eille 
V.  Ege,  supra.  If  they  claim  beyond  the  date  of  the 
commencement  of  the  action  of  ejectment^  they  must 
prove  their  title  and  right  of  possession.  The  idea  en- 
tertained by  the  trial  court  that  in  the  action  of  eject- 
ment this  title,  prior  to  the  issuance  of  the  writ,  was 
controverted  and  sustained  by  the  verdict  in  the  eject- 
ment, is  not,  under  the  authorities,  correct.  As  stated 
by  Mr.  Justice  Mebgub,  in  Kille  v.  Ege,  supra,  "Every 
fact  and  conclusion  found  in  the  first  suit  might  be 
controverted  in  the  second.  Hence  when,  in  this  action, 
the  defendants  in  error  claimed  for  mesne  profits  prior 
to  bringing  their  suit  in  ejectment,  they  opened  the  ques- 
tion of  their  title  and  of  the  possession  of  the  opposite 
party  for  such  prior  time,  as  fully  as  it  would  have  been 
by  a  second  action  of  ejectment.  Neither  the  prior  judg- 
ment in  ejectment  nor  any  of  the  proceedings  therein 
estopped  the  plaintiffs  in  error  from  having  their  rights 
again  passed  upon,  nor  from  having  the  same  evidence 
considered  by  another  jury." 

The  objection  to  the  evidence  prior  to  the  date  of 
reorganization  should  have  been  sustained.  There  was 
no  connection  shown  between  Chaplin  and  all  of  those 
who  organized  the  new  company.  The  organizers  did 
not  appear  in  the  matter  until  the  formal  meeting,  at 
which  the  new  company  was  formed,  was  held.  It  ap- 
pears that  Chaplin  bought  the  property  for  the  Colonial 
Trust  Company.  It  is  not  a  part  of  the  reorganized 
or  new  company.  The  evidence  as  to  what  was  done 
after  the  receiver's  sale,  to  fix  liability  on  the  new  com- 
pany, was  not  sufficient  The  possession  necessary  un- 
der the  law  was  not  shown.  No  specific  act  connecting 
those  who  formed  the  new  company  with  the  prosecution 
of  any  business,  appears  in  the  evidence.  Under  th6  Act 
of  April  8,  1861,  it  has  been  held  that  "the  purchaser 
being  authorized  to  organize  a  new  company,  and  pro- 
ceeding to  perform  that  duty  according  to  the  require- 
ments of  the  act,  brings  into  existence  a  new  corporate 
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body  which  succeeds  to  the  corporate  rights  and  fran- 
chises formerly  owned  by  the  company  whose  property 
has  been  sold,  and  held  after  the  sale  by  the  purchaser:" 
Pitts.,  Etc.,  Bailroad  Co.  v.  Fierst,  96  Pa.  144.  The  new 
Pennsylvania  company  did  not  come  into  existence  as 
such  until  it  had  complied  with  this  act  If,  as- a  fact, 
all  the  reorganizers  had  been  interested  in  the  purchase 
and  had  continued  the  operation  of  the  company,  a  dif- 
ferent question  might  arise.  As  stated  in  Pitts.,  Etc., 
Bailroad  Co.  v.  Fierst,  supra,  the  franchises  would  be 
presumed  to  be  in  the  purchaser  or  those  whom  he  rep- 
resented, and  in  the  case  at  bar  would  be  in  Chaplin  or 
the  Colonial  Trust  Company,  or  both.  They  would  not 
be  in  a  company  not  yet  organized,  having  no  legal  exis^ 
ence  until  the  certificate  evidencing  organization  under 
the  act  had  been  filed  as  provided  in  the  act.  As 
to  just  what  sort  of  a  legal  entity  the  purchasers  might 
assume  under  the  facts  of  this  case  and  the  Act  of  1861, 
as  to  the  question  of  liability  for  a  continuance  of  the 
operation  of  the  old  company  and  its  franchises,  need 
not  here  be  decided.  The  second  assignment  of  error, 
though  to  some  extent  imperfectly  drawn,  and  the  third 
assignment  of  error  are  sustained. 

The  trial  court  committed  no  error  in  the  disposition 
of  the  question  of  rental  value  for  the  entire  tract  when 
the  defendant  claimed  only  a  part  of  it  had  been  used. 
The  testimony  was  contradictory  and  for  the  jury.  The 
first  assignment  of  error  is  overruled. 

The  judgment  is  reversed  and  a  venire  facias  de  novo 
is  awarded. 


Parks  V.  Penna.  Clay  Co.,  Appellant,  (No.  2). 

Ejectment — Mesne  profits — Damages — Evidence. 

Trespass  for  mesne  profits  is  an  emanation  from  the  action  of 
ejectment.  When  the  plaintiff  in  ejectment  has  heen  placed  in  pos- 
session of  his  land  and  institutes  his  action  for  mesne  profits,  only 
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such  lands  are  affected  by  such  action  as  were  embraced  in  the  ac- 
tion of  ejectment. 

Argued  May  12,  1915.  Appeal,  No.  126,  April  T., 
1915,  by  defendant,  from  judgment  of  C.  P.  Beaver  Co., 
March  T.,  1909,  No.  174,  on  verdict  for  plaintiff  in  case 
of  Mary  D.  Parks,  Administratrix  of  the  Estate  of  James 
I.  Parks,  deceased,  v.  Pennsylvania  Clay  Company.  Be- 
fore Rich,  P.  J.,  Orlady,  Head,  Porter,  Henderson, 
Kephart  and  Trexler,  JJ,    Judgment  modified. 

Trespass  for  mesne  profits.    Before  Holt,  P.  J. 

See  Parks  v.  Pennsylvania  Clay  Company  (No.  1), 
supra. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

When  W.  A.  Park  was  on  the  stand  he  was  asked  this 
question : 

Q.  Do  you  know,  Mr.  Park,  whether  all  of  the  clay 
that  was  manufactured  by  this  plant  was  taken  out 
through  this  shaft? 

A.  It  was. 

Q.  What  was  this  plant  called  there? 

A.  No.  2  factory. 

Q.  It  was  also  called  the  upper — ? 

A.  We  always  designated  them  as  No.  2  and  No.  3. 

Q.  That  was  plant  No.  2? 

A.  That  was  plant  No.  2 ;  and  on  our  books  we  just 
simply  called  it  No.  2,  in  our  pay  rolls  and  so  forth. 

Q.  Were  you  connected  with  the  operations  of  the 
North  Shore  Railroad? 

A.  Yes,  I  was. 

Q.  Did  you  make  up  this  record  here? 

A.  I  did. 

Q.  You  may  give  us  by  refreshing  your  recollection 
from  that  record  the  product  of  that  plant,  or  the 
amount  of  clay  taken  from  it  and  shipped  during  the 
period  you  have  testified  to? 
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Gonnsel  for  the  defendant  object,  because  it  would  not 
show,  by  any  stretch  of  the  imagination,  what  was  taken 
out  of  this  65  acres.  So  that  there  be  no  misunder- 
standing, the  access  to  this  clay  land  was  through  the 
entry  here,  and  it  would  be  impossible  to  prove  the  dif- 
ferent parts  of  the  mine  from  which  the  clay  was  taken, 
the  amounts  and  dates. 

By  the  Court :  Of  course,  they  will  have  to  prove  that 
the  clay  came  from  the  Park  land.  We  will  require 
them  to  prove  the  clay  that  was  taken  from  the  James  I. 
Parks  land. 

By  Mr.  Hogan :  We  are  entitled  to  damages  whether 
they  took  it  from  this  land  or  somebody's  else's  land; 
they  took  it  over  the  mining  facilities  there,  and  they 
would  have  to  pay  mesne  profits. 

The  Court :  You  would  have  to  show  what  they  took 
out  of  it  over  those  appliances,  and  show  what  that 
would  be  worth. 

By  Mr.  Hogan :  We  can  show  the  whole  amount  they 
took  out  We  are  entitled  to  recover  whatever  the  mesne 
profits  for  the  use  of  our  minipg  facilities  and  ap- 
pliances; and  in  addition  to  that  we  can  show  the  actual 
value  of  the  clay  that  they  took  from  the  63  acres  and 
120  perches;  that  they  use  the  mine,  and  abandoned  it, 
and  the  mine  fell  in;  that  the  plaintiff  has  not  been  and 
is  not  able  to  make  a  survey;  and  we  think  the  witness 
may  show  all  these  things. 

The  Court :  Tour  proof  would  be  that  you  are  under- 
taking to  recover  the  mesne  profits  for  the  use  of  those 
appliances.  We  will  permit  you  to  prove  what  deprecia- 
tion there  was;  not  for  the  purpose  of  enabling  you  to 
recover  a  distinct  item,  but  as  having  a  bearing  on  the 
value  of  the  use  of  the  property. 

By  Mr.  Hogan:  We  are  seeking  to  recover  the  use 
value  of  it. 

The  Court :  We  will  permit  you  to  prove  the  use  value, 
but  not  by  proving  the  tons  of  clay  that  were  brought 
out  of  the  mine.    We  will  permit  you  to  prove  what  the 
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value  of  the  use  of  those  mining  facilities  was.  I  think 
I  will  permit  you  to  prove  what  those  appliances  were 
reasonably  worth  by  way  of  rental  for  the  purpose  for 
which  they  were  used.  We  will  permit  you  to  show 
what  was  taken  out  of  this  land ;  and  if  part  of  it  came 
from  beyond  the  boundaries  of  this  land,  through  this 
land^  that  may  be  a  matter  of  defense.  I  said  we  would 
require  them  to  prove  what  they  took  out  of  this  land. 

By  Mr.  Moorhead:  They're  not  offering  to  prove  that, 
they  are  offering  to  prove  how  much  was  hauled  by  the 
railroad. 

The  Court :  If  the  defense  can  show  that  there  was  a 
hauling  not  only  of  clay  from  this  land  but  clay  from 
other  lands,  I  think  we  would  have  to  hold  that  the  plain- 
tiff would  have  to  separate  the  items,  and  show  the  value 
of  the  clay  taken  from  this  land. 

By  Mr.  Moorhead :  That  is  the  reason  I  object  now. 

The  Court:  But  until  the  defense  comes  in  in  an  ef- 
fort to  show  that  clay  was  brought  from  other  land,  I 
think  the  plaintiffs  would  be  entitled  to  prove  what  came 
out  through  this  shaft  I  think,  Mr.  Moorhead,  we  will 
hear  the  evidence  as  to  the  quantity  which  came  out 
through  this  shaft;  then  if  it  should  appear  by  counter 
proofs  that  the  clay  came  from  other  sources,  the  burden 
would  be  on  the  plaintiff  to  take  it  and  separate  it. 

By  Mr.  Moorhead :  They  are  offering  to  prove  what 
was  hauled  on  a  railroad,  not  what  came  through  the 
mine. 

The  Court:  If  you  haul  100  tons  of  fire  brick  from  a 
given  location,  it  is  not  difficult  to  estimate  the  number 
of  tons  of  clay  required  to  make  100  tona  of  brick. 

By  Mr.  Moorhead:  The  plaintiff's  proof  here  is  the 
quantities  taken  out;  and  we  object  to  this  sort  of  proof, 
for  the  reason  that  there  would  be  no  way  to  determine 
whether  or  not  they  were  hauling  brick  that  were  made 
and  stored  there,  or  hauling  clay  brought  in  from  other 
sources.  We  have  no  record.  Mr.  Park  was  running  a 
VOULX— 37 
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railroad,  and  he  may  have  hauled  great  quantities  of 
clay  and  brick.  We  do  not  know  anything  about  that 
'  The  Court :  There  might  be  a  way  of  determining  the 
number  of  tons  of  clay  coming  from  the  mine,  and  the 
number  of  brick  made  out  of  it.  The  objection  is  over- 
ruled. 

An  exception  noted  and  bill  sealed  to  the  defendant. 
(7) 

The  court  charged  in  part  as  follows : 

[^niVe  say  to  you  that  under  the  facts  in  this  case,  as 
we  view  them,  the  declaration  of  forfeiture  which  was 
offered  here,  standing  alone,  is  not  binding  upon  the 
estate  of  James  I.  Parks,  deceased."] 

["The  claim  here  is  for  compensatory  damages ;  that 
is  damages  or  fair  compensation  for  the  clay  mined  and 
taken  away  by  the  defendant ;  and  as  we  have  already 
said,  in  addition  thereto,  damages  for  the  use  of  the  shaft 
and  certain  fixtures  connected  with  the  mine,  end  also  a 
claim  which  we  have  omitted  heretofore  to  mention,  for 
damages  for  letting  water  accumulate  in  the  mine ;  and 
for  otherwise  permitting  the  shaft  to  fall  into  decay .^'] 
(2) 

["So  we  say  to  you,  gentlemen,  that  you  will  dispose 
of  this  case,  treating  the  shaft  as  the  property  of  the 
estate  of  James  I.  Parks,  deceased."]   ^  (7) 

Defendant  presented  these  points : 

1.  Under  all  the  evidence,  the  verdict  must  be  for  the 
defendant. 

Answer.  That  point  is  reserved.     (4) 

2.  Under  all  the  evidence,  the  verdict  as  to  the  claim 
for  use  of  the  shaft  must  be  for  the  defendant. 

.  Answer.    That  point  is  reserved.     (5) 

3.  If  the  jury  believe  from  the  evidence  that  clay  had 
not  been  mined  for  a  long  time,  over  a  year,  then  the 
verdict  as, to  the  claim  for  the  sjiaft  must  be  for  the  de- 
fendant. 

.  Answer.     That  point  is  reserved.     (6)  ,    . 

Verdict  and  judgment  for  plaintiff  for  |816.  Defend- 
ant appealed. 
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F.  O.  Maorhead,  with  him  John  O.  Marshall,  for  ap- 
pellant. 

Clyde  Holt,  with  him  James  L.  Hogan,  for  appellee. 

Opinion  by  Eephart^  J.,  July  21, 1915 : 
Plaintiff  brought  this  action  to  recover  mesne  profits 
for  the  use  and  occupation  of  certain  land  recovered  in 
an  action  of  ejectment.  Trespass  for  mesne  profits  is 
an  emanation  from  the  action  of  ejectment.  When  the 
plaintiff  in  ejectment  has  been  placed  in  possession  of  his 
land  and  institutes  his  action  for  mesne  profits,  only 
such  lands  are  affected  by  such  action  as  were  embraced 
in  the  action  of  ejectment.  Plaintiff's  statement  avers 
that  by  virtue  of  an  action  of  ejectment  Parks  was  re- 
possessed of  the  fire  clay  under  a  tract  of  land  contain- 
ing sixty-three  acres  and  121  perches,  together  with  the 
shaft  sunk  for  the  purpose  of  taking  out  said  clay ;  that 
while  the  defendant  was  in  the  full  possession  of  said 
tract  of  land  it  proceeded  to  mine  and  take  away  the  clay 
from  said  tract  of  land,  and  to  use  the  tracks,  cars 
and  other  mining  equipment  of  the  plaintiff  therein. 
When  the  action  was  tried  in  the  court  below  a  claim 
was  presented  for  the  use  of  a  shaft  and  certain  fixtures. 
The  shaft  and  fixtures  were  not  a  part  of  the  land  de- 
scribed in  the  ejectment.  This  shaft,  with  other  privi- 
leges, was  acquired  under  a  lease  from  Anna  Hetchie. 
It  may  be  that  the  holding  of  this  piece  of  land  with  the 
rights  therein  mentioned  was  convenient  for  the  opern- 
tion  of  the  land  embraced  in  the  ejectment.  It  is  cer- 
tain that  in  the  execution  of  the  writ  of  habere  facias 
the  plaintiff  could  not  secure  possession  of  the  leased 
premises,  if  it  was  held  adversely,  unless  the  property 
and  rights  embodied  in  the  lease  were  described  with 
sufficient  accuracy  to  enable  the  officers  to  locate  the 
prejnii^es  leased.    The  verdict  in  th^  ejectment  was  for 
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the  clay  only  under  the  sixty-three  acres  of  land.  In  the 
ejectment  the  title  to  the  leased  premises  was  not  In  any 
manner  controverted,  nor  the  ownership  of  tiie  premises 
determined. 

In  an  action  for  mesne  profits  following  a  recovery  in 
ejectment^  if  the  defendant  voluntarily  surrenders  to  the 
plaintiff  the  occupation  of  a  piece  of  land  not  embraced 
in  such  proceedings,  but  which  is  so  connected  and 
associated  with  the  enjoyment  of  the  land  recovered  in 
the  ejectment  that  its  use  may  be  said  to  be  a  necessary 
part  thereof,  there  is  no  reajson  why  in  this  action. for 
mesne  profits  a  count  could  not  properly  be  included  to 
embrace  damages  for  the  use  and  occupation  of  tliis  land. 
No  such  averment  appears  in  the  plaintiff's  statement. 

The  statement  did  not  contain  any  specific  claim  for 
the  use  and  occupation  of  the  land  specified  in  the  lease 
nor  any  of  the  rights  and  privileges  therein  mentioned. 
The  evidence  sustaining  the  claim  for  use  and  occupa- 
tion was  general,  covering  the  use  made  by  the  defend- 
ant of  the  land  embodied  in  the  lease  as  well  as  the  land 
the  title  to  which  was  determined  in  ejectment  On 
this  leased  land  the  plaintiff  had  erected  a  shaft  through 
which  the  defendant,  during  wrongful  holding,  had 
transported  fire  clay  from  his  own  land  and  the  land 
owned  by  the  plaintiff.  To  sustain  his  claim  for  dam- 
ages, the  plaintiff  proved  title  to  the  leased  premises. 
This  title  was  disputed  by  the  defendant.  It  was 
claimed  that  the  leased  premises  had  been  abandoned 
because  the  plaintiff  had  failed  to  keep  the  lease  alive 
by  continuing  to  make  brick  as  provided  in  the  lease, 
and  the  defendant  took  possession  of  the  property  at 
the  instance  of  the  owner,  Anna  Hetchie.  Whether  or 
not  the  defendant  abandoned  the  premises  by  failure 
to  make  brick  would,  in  a  proper  case,  be  a  question 
Of  fact  for  the  jury.  An  ex  parte  declaration  of  for- 
feiture was  not  evidence  of  abandonment.  What  was 
done  by  the  lessee,  testified  to  by  witnesses,  was  the  only 
competent  evidence   to  establish   abandonment    The 
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mere  suspension  of  the  use  through  business  conditions 
or  other  satisfactory  reason  would  not  work  a  forfeiture. 
The  defendant's  fifth  assignment  of  error,  being  the 
second  point  presented  to  the  trial  court  for  instruc- 
tions, substantially  raises  all  the  questions  here  involved. 
This  assignment  is  sustained. 

The  plaintiff,  by  producing  railroad  scale  weights, 
showed  the  tons  of  clay  taken  through  the  shaft  out  of 
the  mines.  This  evidence  would  be  competent  if  it  had 
appeared  that  all  of  this  clay  came  from  the  plaintiflTs 
land.  Clay  was  removed  from  both  properties.  The 
plaintiff  could  not  tell  how  much  clay  was  taken  from 
her  land  and  how  much  from  the  defendant's,  as  the 
mine  was  filled  with  water.  Without  some  knowledge 
as  to  the  different  proportions  removed,  the  jury  would 
not  be  permitted  to  guess  as  to  the  number  of  tons  taken 
from  the  plaintiff's  land,  and  the  testimony  offered  was 
wholly  unreliable  to  establish  approximately  the  amount 
taken  from  the  plaintiff's  land.  The  defendant,  how- 
ever, submitted  evidence  as  to  the  number  of  tons  moved 
and  the  jury,  by  their  verdict,  in  specifying  damages 
for  this  item,  evidently  declined  to  consider  the  plain- 
tiff's testimony  with  respect  to  the  number  of  tons  of 
clay  moved  and  accepted  the  tonnage  given  by  the  de- 
fendant As  stated  by  the  appellee,  this  amount  would 
recognize  the  value  of  the  clay  moved,  with  interest. 
This  much  of  the  verdict  is  sustained. 

The  court  below  withdrew  from  the  jury  any  consider- 
ation as  to  the  damages  for  allowing  water  to  accumu- 
late in  the  mine  and  otherwise  permitting  the  shaft  to 
fall  into  decay.  This  was  not  a  proper  claim  under  the 
statement.  It  appears  from  the  plaintiff's  testimony 
that  the  shaft  was  used  until  December,  1907,  when 
possession  was  relinquished  by  the  defendant  to  the 
plaintiff.  The  defendant  would  not  be  responsible  for 
the  accumulation  of  natural  mine  drainage  nor  for 
what  occurred  after  its  actual  surrender  of  possession. 
As  the  court  withdrew  the  claim  from  the  jury's  con- 
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sideration^  the  evidence,  while  it  might  have  a  tendency 
to  have  enlarged  the  plaintiflfs  claim  with  respect  to 
use  and  occupation  of  the  shaft,  we  think  would  have 
no  bearing  on  the  value  of  the  clay  mined  out,  the  verdict 
for  which  is  here  permitted  to  stand. 

All  of  the  assignments  of  error,  with  the  exception  of 
the  fifth,  are  overruled.  The  judgment  of  the  court  be- 
low is  modified  by  reducing  the  verdict  to  the  sum  of 
fl80,  being  the  amount  specifically  found  by  the  jury 
for  the  clay  mined,  with  interest,  and  as  thus  modified, 
the  judgment  is  affirmed  at  the  cost  of  the  appellee. 


McAllister,  Appellant,  v.  McGibbeny, 

Contract  —  Mortgage  —  Mechanics'  liens  —  Deed  —  Trusts  and 
trustees. 

Where  a  mortgagee  in  a  morl^ge  covering  several  houses  in  a 
building  operation  with  priority  over  mechanic's  lien  claimants,  by 
writing,  extends  the  time  of  payment  of  his  mortgage  for  two  years, 
and  the  owner  at  the  same  time  conyeys  the  property  to  a  trustee  for 
the  mechanic's  lien  claimants  who  execute  waivers  and  releases  of 
their  rights  to  file  liens,  and  subsequently  such*  trustee  with  full  au- 
thority from  his  principals  executes  a  writing  by  which  he  agrees 
after  the  payment  of  certain  interest,  taxes,-  repairs  and  expenses, 
out  of  rents,  to  pay  the  mortgagee  on  account  of  interest  on  his 
mortgage,  such  writing  does  not  create  a  trust  relation  between 
the  parties  to  it,  but  merely  gives  to  the  mortgagee  a  preference 
over  the  mechanic's  lien  claimants  to  the  extent  of  the  interest  on 
his  mortgage. 

Argued  May  13,  1915.  Appeal,  No.  170,  April  T., 
1915,  by  plaintiff,  from  decree  of  C.  P.  Allegheny  Co., 
April  T.,  1911,  No.  654,  on  bill  in  equity  in  case  of  J.  J. 
McAllister  v.  Boy  McGibbeny,  et  al.  Before  BiCB,  P.  J., 
Oblady,  Head,  Pobteb,  Hbndbbson,  Kbphabt  and  Tbbx- 
LBB,  JJ.    Affirmed. 
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Bill  in  equity  for  an  accounting. 
Magfarlanb,  J.,  filed  the  following  opinion : 

FINDINGS  OP  PACT. 

First  In  1907  J.  H.  Petterman  owned  certain  real 
estate  in  this  county  encumbered  by  a  mortgage  for  f  16,- 
000  to  the  Castle  Shannon  Savings  and  Trust  Company, 
the  plaintiff  being  surety  on  the  bond,  a  second  mortgage 
to  the  plaintiff  for  |6,000,  both  due  and  payable,  and  a 
number  of  mechanics'  claims,  not  yet  filed  of  record.  An 
adjustment  was  made  by  all  of  the  creditors,  except  one, 
and  out  of  the  agreements  plaintiff  claims  a  right  to  an 
account. 

Second.  The  defendants,  A.  G.  Breitweiser  Company, 
Gteorge  H.  Soffel  Company,  Houston  Brothers,  William 
Murray,  Jr.,  Joseph  Woodwell  Company,  Adam  J.  Bart- 
hell,  Johnson  Brothers  and  Keystone  Sand  and  Supply 
Company,  mechanics  claimants,  on  December  16,  1907, 
by  writing  constituted  A.  G.  Breitweiser  and  Jacob 
Soffel  their  attorneys  in  fact  with  power  to  execute  re- 
leases of  liens  and  to  enter  into  contracts  with  the  Castle 
Shannon  Savings  and  Trust  Company,  J.  J.  McAllister 
and  J.  H.  Fetterman,  "and  to  do  such  other  things  relat- 
ing to  the  collection  or  securing  of  their  respective 
claims  as  may  be  necessary." 

Third.  The  creditors  were  desirous  of  avoiding  a 
sheriffs  sale  of  the  property,  and  after  conferences  the 
Castle  Shannon  Company  and  McAllister  extended  the 
time  of  payment  of  their  mortgages  for  two  years.  Fet- 
terman conveyed  the  property  to  Roy  McGibbeny,  rep- 
resenting the  mechanics  claimants,  and  the  claimants, 
except  the  East  End  Mantel  and  Tile  Company,  which 
did  not  become  a  party  to  the  arrangement,  executed 
waivers  and  releases  of  their  right  to  file  liens. 

[Fourth.  The  terms  under  which  McGibbeny  took 
title  and  the  obligations  of  the  parties  were  all  expressed 
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in  writings  and  there  was  no  oral  agreement.]  (Sixth 
Assignment  of  Error.) 

Fifth.  McGibbeny  gave  Fetterman  a  declaration  that 
he  took  title  to  collect  the  rent  and  to  apply  them  to  the 
payment  of  taxes,  insurance,  repairs  and  interest  on  the 
two  mortgages  or  at  his  option  to  apply  such  part  as  he 
may  deem  proper  to  any  mechanics'  liens  reduced  to 
judgment,  with  the  right  to  sell  the  property,  with  a  right 
in  Fetterman  to  redeem  the  property  within  a  year,  and 
on  the  same  day,  January  29,  1908,  being  the  day  on 
which  McAllister  extended  his  mortgage,  McOibbeny,  by 
direction  of  Breitweiser  and  Soffel  acting  for  the  me- 
chanics claimants,  gave  McAllister  the  following  writ- 
ing: 

"Whereas  you  have  on  record  waived  or  extended  time 
of  payment  of  principal  interest  on  f  6,000  mortgage  of 
J.  H.  Fetterman  to  you,  covering  38th  ward  property, 
now,  I,  the  said  Roy  McGibbeny  agree,  that  as  soon  as  I 
have  the  money  arising  from  the  rents  of  the  property 
after  payment  of  interest  to  the  Castle  Shannon  Trust 
Company,  taxes,  repairs,  and  expenses,  I  will,  on  my 
part  waive  the  provision  in  your  mortgage  extending 
time  of  payment  of  interest  and  will  pay  on  account  from 
time  to  time  as  I  have  the  money." 

[This  was  the  consideration  for  the  extension  by  Mc- 
Allister. ]     ( Seventh  Assignment  of  Error. ) 

Sixth.  McGibbeny  took  no  further  part  in  carrying 
out  the  agreement  but  the  whole  matter  was  with  his 
consent  placed  by  Breitweiser. and  Soffel  as  agents  for 
the  mechanics  claimants  in  the  hands  of  W.  H.  Lemon, 
Esq.,  an  attorney-at-law,  who  received  the  rents  and  ap- 
plied and  distributed  them,  as  is  hereafter  stated. 

Seventh.  The  East  End  Mantel  and  Tile  Company, 
one  of  the  lien  claimants  filed  its  lien  and  McAllister, 
the  Breitweiser  Company,  Soffel  Company,  Murray  and 
Houston  Brothers  Company  executed  Exhibit  No.  5, 
dated  January  1, 1908,  being  an  agreement  between  them 
and  Breitweiser  and  Soffel,  trustees,  reciting  McAllis- 
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ter^B  mortgage  and  that  the  other  parties  of  the  first 
part  held  notes  of  Fetterman  seeured  by  a  mortgage  to 
the  trustees  and  stipulating  that  If  the  East  End  Mantel 
and  Tile  Company 'secured  final  judgment  the  first  par- 
ties would  pay  their  proportional  part  of  the  same. 
Later,  demand  was  made  upon  McAllister  for  payment 
of  his  share  which  was  refused.  There  is  no  evidence 
that  demand  was  made  upon  the  others  nor  that  they 
were  willing  to  make  payment  J  (Eighth  Assignment 
of  Error.) 

Eighth.  Bents  in  the  sum  of  f5,068  were  received  from 
the  properly  and  after  the  payment  of  repairs  and  com- 
missions a  balance  of  14445.04  was  in  the  hands  of  Mr. 
Lemon^  which  after  the  payment  of  interest  on  its  mort- 
gage to  the  Castle  Shannon  Trust  Company  was,  after 
the  sherifTs  sale  later  mentioned,  distributed  among  the 
creditors  defendants  except  a  sum  sufficient  to  pay  the 
interest  on  McAllister's  mortgage. 

Ninth.  No  taxes  or  city  assessments  were  paid  and 
for  this  failure  the  Castle  Shannon  Trust  Company  is- 
sued a  scire  facias  on  its  mortgage  and  obtained  judg- 
ment which  was  assigned  to  B.  B.  Mellon  representing 
McAllister,  execution  issued  and  at  sherifTs  sale  the 
property  sold  to  Mellon  for  McAllister  for  |22,000,  dis- 
tributed: 117,365,  with  sum  interest,  in  credit  on  the 
mortgage;  f2,485.15  municipal  liens  and  taxes;  andfl,- 
870.50  on  account  of  McAllister's  mortgage. 

CONCLUSIONS  OF  LAW. 

[First.  McQibbeny  was  not  trustee  for  McAllister, 
and  the  agreement,  stated  in  finding  fifth,  is  only  that, 
when  the  rents  were  suificient,  after  the  payment  of  the 
Castle  Shannon  Company's  interest,  taxes,  repairs  and 
expenses,  McOibbeny  would  pay  McAllister  on  account 
of  .interest  on  his  mortgage.  This  was,  in  effect,  giving 
him  preference  over  the  mechanics  claimants  to  that  ex- 
tent. There  are  no  other  damages.]  Seventeenth  As- 
fflignment  of  Error.) 
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Second.  There  is  no  jurisdiction  on  the  ground  of  a 
trust  or  of  an  accounting.  The  plaintiff  has  a  definite 
claim  and  the  defense  would  be  insufBcient  funds,  or 
plaintiff  could  recover.  Want  of  jurisdiction  is  raised 
in  all  of  the  answers,  except  that  of  Barthell,  but,  as 
there  is  no  right  of  action  against  him  or  the  other  in- 
dividual defendants  who  were  creditors,  this  exception 
is  unimportant.  The  question  was  raised  at  the  close 
of  the  plaintiff's  case  by  motion  to  dismiss,  so  that  de- 
fendants have  not  submitted  to  the  jurisdiction  under 
the  Act  of  1907.  The  bill  stated  a  case  in  equity  and  a 
demurrer  would  not  prevail,  but  the  case  developed  into 
one  not  cognizable  in  equity. 

[Third.  The  bill  should  be  dismissed  as  to  A.  G. 
Breitweiser,  Gteorge  W.  Soffel  Company,  Houstcm 
Brothers  Company,  William  Murray,  Jr.,  Joseph  Wood- 
well  Company,  Johnson  Brothers  and  Keystone  Sand 
and  Supply  Company  on  the  merits  and  for  want  of  juris- 
diction, as  to  Adam  J.  Barthell  on  the  merits,  and  as  to 
the  other  defendants  for  want  of  jurisdiction,  all  at  the 
costs  of  the  plaintiff.]     (First  Assignment  of  Error.) 

On  exceptions  to  account  Maofablanb,  J.,  filed  the 
following  opinion : 

The  plaintiff  claims  that  McGibbeny,  under  the  agree- 
ment found  in  paragraph  fifth,  is  liable  to  pay  the  inter- 
est on  plaintiff's  mortgage  to  the  time  of  sheriffs  sale  on 
December  11, 1909,  viz :  f872,  the  taxes  on  the  property 
which  he  allowed  to  be  in  default  and  which  were  paid 
by  plaintiff  when  he  purchased  the  property  at  sheriff's 
sale,  and  the  costs  of  the  sheriff's  sale.  McOibbeny  col- 
lected 14,694.94  and  he  paid  interest  on  the  Castle  Shan- 
non mortgage,  repairs  and  f  125  counsel  fee  and  f 5  for 
appraisement,  a  total  of  f2,200.68,  which  is  a  proper 
credit  [Out  of  the  balance  of  |2,494.26  the  interest  on 
McAllister's  mortgage  should  have  been  paid,  and  plain- 
tiff is  entitled  to  a  decree  against  McGibbeny,  Soffel  and 
Breitweiser  for  the  payment  of  the  sum  of  f  872. 

McGibbeny's  agreement  with  McAllister  did  not  make 
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him  liable  for  anything  more.  He  took  the  legal  title  to 
the  real  estate  subject  to  the  two  mortgages.  The  trust 
company  and  McAllister  extended  the  time  of  payment 
for  two  years,  McQibbeny  promised  to  pay  McAllister^s 
interest  as  soon  as  he  had  the  money  arising  from  the 
rents,  the  interest  on  the  trust  company  mortgage,  taxes, 
repairs  and  expenses  to  have  priority.  McQibbeny  did 
not  hold  the  title  for  McAllister,  he  was  not  his  trustee, 
and  the  only  personal  obligation  he  assumed  was  that  if 
he  had  the  money  he  would  waive  McAllister's  extension 
of  time  of  payment  of  interest  and  would  pay  it.] 
(Twenty-fifth  Assignment  of  Error.) 

McGibbeny  answered  and  we  find  that  prior  to  the 
filing  of  the  bill  he  had  reserved  a  sufficient  amount  to 
pay  McAllister's  interest.  McAllister  had  demanded 
his  interest  and  had  made  no  other  demand  before  Mc- 
Gibbeny made  distribution. 

While  we  hold  that  McQibbeny's  obligation  to  pay  the 
taxes  was  not  to  McAllister,  his  failure  to  do  so,  with  a 
consequent  addition  to  the  purchase-money  at  the  sher- 
iff's sale  justifies  the  imposition  of  costs. 

Our  conclusions  are,  first,  the  second  exception  should 
be  sustained  in  part,  otherwise  it  and  the  third  exception 
should  be  dismissed;  second,  a  decree  should  be  made 
that  McQibbeny,  Soffel  and  Breitweiser  pay  to  the  plain- 
tiff the  sum  of  f872;  and,  third,  that  they  should  pay 
the  costs. 

Errors  assigned  were  the  decree  of  the  court  and  the 
above  findings. 

Oeorge  R.  Wallace,  for  appellant. 

W.  H,  Lemon,  for  appellees. 

Opinion  by  Henderson,  J.,  July  21, 1915 : 
The  court  found  that  the  terms  under  which  McQib- 
beny took  title  to  the  real  estate  and  the  obligations  be- 
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tween  him  and  the  plaintiff  were  all  expressed  in  writ- 
ing and  that  there  was  no  oral  agreement  The  appel- 
lant has  not  satisfied  us  that  there  was  any  mistake 
in  this  finding^  nor  in  the  conclusion  of  law  that  Mc- 
Oibbeny  was  not  a  trustee  for  the  plaintiff.  The  paper 
executed  January  29, 1908,  by  McGibbeny  and  delivered 
to  McAllister  did  not  create  a  relationship  of  trust.  It 
was  a  promise  to  the  plaintiff  to  perform  according  to 
the  conditions  therein  expressed  and  for  the  plaintiff's 
benefit  but  made  in  behalf  of  other  persons,  creditors 
of  Fetterman  for  whom  McOibbeny  was  trustee.  The 
agreement  referred  to  gave  the  plaintiff  a  preference 
oyer  the  mechanics'  lien  creditors  in  the  matter  of  the 
payment  of  interest  on  the  plaintiff's  mortgage,  but  the 
security  for  his  debt  was  not  in  the  McOibbeny  agree- 
ment but  in  the  recorded  mortgage  which  had  a  priority 
over  the  mechanics'  liens.  The  liability  of  McOibbeny, 
Soffel  and  Breitweiser  as  determined  by  the  adjudica- 
tion of  the  trial  judge  arose  out  of  the  fact  that  the  two 
latter  acting  for  McOibbeny  received  a  considerable  sum 
for  rent  of  the  premises  which  was  payable  to  the 
latter  under  McOibbeny's  agreement  with  the  plaintiff. 
They  were  held  chargeable  therefore  because  they  had 
funds  in  their  possession  which  were  applicable  to  the 
plaintiff's  mortgage  under  that  agreement.  The  appel- 
lees are  not  raising  the  question  as  to  the  jurisdiction  of 
the  court  under  the  bill  to  enter  the  decree  against  Mc- 
Oibbeny, Soffel  and  Breitweiser,  and  that  question  need 
not  be  considered.  Nothing  presented  in  the  evidence 
or  the  argument  of  the  learned  counsel  for  the  appellant 
convinces  us  that  the  court  was  in  error  in  ascertaining 
the  amount  with  which  the  appellees  should  be  charged. 
The  decree  is  therefore  affirmed  at  the  cost  of  the  ap- 
pellant 
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Wlllock  V.  Beaver  Valley  E.  R  Co. 

Eminent  ^domain — Appropriation  of  highwajfr—Gonsequeniial 
damagsB'— Payment  of  money  into  court — Judgment  creditors  of 
owner — Auditor's  findings  of  fact. 

Where  a  railroad  company  appropriates  under  the  right  of 
oninent  domain  a  portion  of  a  high'way  resulting  in  a  loss  to  an 
abutting  owner  whose  title  extended  to  the  middle  of  the  highway, 
the  fund  representing  the  damages  to  which  the  owner  is  entitled 
for  the  loss  may  be  paid  into  court  at  the  instance  of  the  judgment 
creditors  of  the  owners,  whose  liens  have  been  impaired  by  the  ap- 
propriation. 

The  appellate  court  will  not  review  a  finding  by  an  auditor 
affirmed  by  the  court  below  and  based  upon  sufficient  evidence, 
that  an  assignment  of  a  claim  for  damages  against  a  railroad  was 
made  by  the  owner  for  the  purpose  of  defrauding  creditors,  and  that 
subsequent  purchasers  of  the  daam  thus  assigned  had  notice  of  the 
fraud. 

Argued  May  13,  1915.  Appeal,  No.  183,  April  T., 
1915,  by  James  Brown,  from  order  of  C.  P.  Beaver  Co., 
Dec.  T.,  1914,  No.  3,  dismissing  exceptions  to  auditor^s 
report  in  case  of  John  P.  Willock  v.  Beaver  Valley  Rail- 
road Company,  Before  Ricb,  P.  J,,  Oblady,  Head,  Por- 
ter, Henderson,  Eephart  and  Trbxler,  J  J.    Affirmed. 

Exceptions  to  report  of  Charles  R.  Eckert,  Esq.,  au- 
ditor. 

Prom  the  record  it  appeared  that  John  P.  Willock 
was  the  owner  of  a  lot  of  land  fronting  on  Fifth  street 
in  the  Borongh  of  Beaver,  his  title  to  the  fee  extending 
to  the  center  of  the  street.  ( See  Willock  v.  Beaver  Valley 
Railroad  Company,  222  Pa.  590. )  On  January  21, 1904, 
a  judgment  was  entered  in  the  Court  of  Common  Pleas 
of  Beaver  County  against  the  John  P,  Willock  Estate  and 
in  favor  of  William  8.  Creese.  Following  the  entry  of 
the  judgment,  July  of  1904,  the  Beaver  Valley  Railroad 
Company  built  a  steam  railroad  in  the  center  of  the 
street  along  the  Willock  property.    On  February  5, 
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1907,  John  P.  Willock  brought  suit  against  the  Beaver 
Valley  Railroad  Company  and  finally  recovered  dam- 
ages in  the  sum  of  two  thousand  twenty-three  dollars 
and  fifty  cents  the  damages  being  allowed  because  the 
railroad  was  partly  built  upon  the  fee  and  wfls  an  addi- 
tional servitude  thereon  causing  a  special  injury  by  way 
of  interference  with  access  to  the  property. 

On  September  7, 1907,  the  real  estate  together  with  all 
the  other  real  estate  of  John  P.  Willock  upon  which  the 
judgment  of  the  said  William  S.  Creese  was  a  lien,  was 
sold  at  sherifE^s  sale,  and  the  whole  of  the  purchase- 
money  applied  to  liens  that  were  prior  to  that  of  the 
said  William  S.  Cre^. 

After  final  judgment,  the  Beaver  Valley  Railroad 
Company  paid  the  fund  into  court,  and  on  distribution 
thereof,  the  court  through  an  auditor,  Ordered  the  Creese 
judgment  and  a  judgment  of  J.  S.  Stouffer  to  be  paid 
out  of  the  fund. 

James  Brown  the  appellant  claimed  the  fund  through 
various  assignments  from  the  said  John  P.  Willock. 
'  Other  facts  appear  by  the  opinion  of  the  Superior 
Court. 

.  Error  assigned  was  order  dismissing  exceptions  to  au- 
ditor's report. 

Lawrence  M.  Sehring,  with  him  John  Willock  Brown, 
for  appellant. — The  judgment  creditors  were  not  en- 
titled to  the  fund :  Knoll  v.  New  York,  Etc.,  Ry.  Co.,  121 
Pa.  467;  Philadelphia  &  Reading  R.  R.  Ca  v.  Schuylkill 
Valley  R.  R.  Co.,  151  Pa.  569. 

A.  P.  Marshall,  with  him  Clyde  Holt  and  James  L. 
Hogan,  for  William  S.  Creese,  appellee. — ^After  the 
sheriff  sale  the  only  security  left  for  the  payment  of 
Creese's  judgment  is  the  fund  arising  from  the  damages 
coming  from  the  railroad  and  paid  into  court.  His  posi- 
tion is  therefore  different  from  one  who  holds  a  mortgage 
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or  judgment  agaiBBt  land  damaged  by  a  railroad  eithet 
built  upon  the  lot  or  on  the  street  in  front  of  the  lot, 
claiming  damages  paid  into  court  when  the  value  of  the 
^and,  after  being  depreciated  by  the  railroad,  is  amply 
sufficient  to  secure  payment  of  his  lien. 

If  the  lien  which  the  law  gave  him  on  the  entry  of  the 
judgment  is  to  be  made  effectual  he  must  be  paid  from 
the  fund:  Beese  v.  Adams,  16  S.  &  B.  40;  Philadelphia 
&  RCT-ding  B,  B.  Co.  v.  Penna.  Schuylkill  Valley  R.  B. 
Co.,  151  Pa.  569 ;  Jackson  v.  Pittsburgh,  36  Pa.  Superior 
Ct.  274 ;  Mack  v.  Eastern  &  Northern  B.  B.  Co.,  10  Dist. 
Bep.  103. 

W.  S.  Moore,  for  J.  S.  Stauffer,  appellee. 

Opinion  by  Henderson,  J.,  July  21, 1915 : 
The  fund  for  distribution  in  this  case  was  the  amount 
of  a  judgment  obtained  by  John  P.  WUlock  v.  Beaver 
Valley  Bailroad  Company  in  an  action  for  damages  to 
a  lot  owned  by  the  plaintiff  in  front  of  which  the  de- 
fendant had  built  a  railroad  track,  on  the  street,  the 
effect  of  which  construction  was  a  depreciation  in  the 
value  of  the  plaintiff's  properly  which  extendi  to  the 
middle  of  the  street  and  was  occupied  in  part  by  the  rail- 
road. The  fund  was  paid  into  court  by  leave  of  court, 
and  by  agreement  of  the  counsel  representing  all  the 
parties  in  interest  the  court  appointed  an  auditor  to  dis- 
tribute the  same  among  those  legally  entitled  thereto. 
The  claimants  of  the  fund  were  W.  S.  Creese,  J.  S.  Stauf- 
fer and  James  Brown.  The  two  former  were  judgment 
creditors  of  John  P.  Willock  and  the  latter  claimed  by 
assignment  from  Willock  through  W.  S.  WiUock  and 
Albert  H.  Joujes.  The  Creese  judgment  was  a  lien  on 
the  plaintiff's  property  at  the  time  of  the  construction 
of  the  road  and  remained  a  lien  until  the  lot  was  sold  at 
sheriff's  sale.  All  the  lien  creditoria  were  paid  except 
Creese  and  Stauffer.  The  Creese  claim  is  based  on  the 
fact  that  the  judgment  was  a  lien  on  the  property  and 
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that  the  value  of  the  lot  was  depreciated  to  the  amount 
of  the  verdict  recovered  against  the  railroad  company, 
thereby  depriving  the  judgment  creditor  of  the  securitjf 
which  he  theretofore  had.  The  Stauffer  claim  is  founded 
on  an  attachment  execution  issued  on  the  Stauffer  judg- 
ment The  validity  of  the  asmgnment  to  Brown  was 
attacked:  by  the  two  judgment  creditors.  The  record 
shows  that  the  proceeds  of  the  sheriffs  sale  of  the  land 
were  insufficient  to  pay  the  Creese  judgment  and  the 
auditor  found  that  J.  P.  Willock  was  insolvent.  The 
authority  of  the  court  under  its  equity  powers  to  direct 
the  payment  of  the  fund  into  court  for  the  protection 
of  all  parties  in  interest  is  well  established:  Knoll  v. 
New  York,  Etc.,  By.  Co.,  121  Pa.  467 ;  Philadelphia  & 
Reading  R.  R.  Co.  v.  Schuylkill  Valley  R.  R.  Co.,  151 
Pa.  569;  Jackson  v.  Pittsburgh,  30  Pa.  Superior  Ct 
274.  This  is  conceded  by  the  learned  counsel  of  the  ap- 
pellant as  applied  to  cases  of  the  actual  taking  of  land 
encumbered  by  liens,  but  it  is  argued  that  a  different 
principle  applies  where  the  fund  is  produced  in  an  ac- 
tion for  consequential  damages  growing  out  of  the  ap- 
propriation of  a  highway  on  which  the  property  of  an 
owner  abuts.  But  we  think  the  distinction  is  imma- 
terial in  a  case  where  an  additional  servitude  has  been 
placed  on  the  land  of  the  owner  resulting  in  damage  to 
the  latter's  land  which  damage  has  been  definitely  es- 
tablished by  the  verdict  of  a  jury  and  the  judgment  of 
the  court.  Under  such  circumstances  there  is  a  demon- 
stration of  an  actual  diminution  in  the  value  of  the  land 
and,  where  the  fund  produced  by  the  sheriff's  sale  is 
insufficient  to  pay  the  lien  creditor,  specific  proof  of  the 
loss  to  such  creditor.  The  authorities  cited  announce 
a  principle  broad  enough  to  bring  the  Creese  judgment 
within  its  operation.  There  was  an  actual  appropria- 
tion of  land  to  which  the  debtor  had  title  although  it 
formed  a  portion  of  the  street.  The  occupancy  by  tiie 
railroad,  company  was  of  such  character  as  to  material- 
ly reduce  its  value  and  to  actually  destroy  the  security 


Digitized  by 


Google 


WILLOCK  V.  BEAVER  VALLEY  R.  R.  CO.        593 
589,  (1916).]  Opinion  of  the  Court 

of  Creeae.  It  would  be  inequitable,  therefore,  to  permit 
the  debtor  to  take  the. fund  as  against  the  lien  creditor. 
It  is  not  the  case  of  the  debtor  bringing  an  original  ac- 
tion against  the  railroad  company  to  recover  damages 
for  the  loss  of  the  security  as  was  attempted  in  Knoll  v. 
By.  Co.,  supra.  The  action  here  was  instituted  by  the 
owner  of  the  land  and  prosecuted  in  his  name  and  the 
fund  having  been  brought  into  court  on  the  petition  of 
the  railroad  company  is  subject  to  the  equitable  control 
of  the  court.  The  attachment  execution  on  the  Stauflfer 
judgment  was  issued  July  7,  1911,  the  same  day  on 
which  the  verdict  was  rendered  in  the  case  of  Willock 
V.  Railroad  Company.  This  gave  the  attachment  credi- 
tor a  grip  on  the  fund  unless  the  title  of  Brown  is  good 
by  virtue  of  the  assignments  through  which  he  claims. 
The  auditor  has  found  that  the  assignment  of  his  claim 
by  J.  P.  Willock  was  made  to  defraud  creditors,  and  this 
finding  has  been  approved  by  the  court.  It  is  supported 
by  persuasive  evidence,  and  it  has  not  been  made  to  ap- 
pear that  the  conclusion  is  unwarranted.  The  assign- 
ment by  W.  S.  Willock  to  Jones  through  whom  Brown 
claims  applied  to  a  judgment  obtained  in  the  case  which 
was  afterward  reversed  and  which  therefore  ceased  to 
have  an  existence.  It  was  this  judgment  which  Jones 
transferred  to  Brown.  There  is  no  expression  in  the 
paper  given  by  Jones  to  Brown  of  pn  intention  to  assign 
anything  else  than  the  judgment  which  had  been  there- 
tofore- obtained.  In  view  of  the  finding  by  the  auditor 
and  court  that  the  assignment  by  Willock  was  fraudu- 
lent and  void  as  against  creditors  of  J.  P.  Willock  and 
the  finding  of  the  court  that  there  was  sufficient  to  put 
the  subsequent  purchasers  of  the  claim  on  notice  that 
the  original  assignment  was  made  to  hinder  and  delay 
the  creditors  of  J.  P.  Willock  no  foundation  remains  on 
which  the  Brown  claim  can  stand  and  he  is  not  in  a 
situation  to  contest  the  awarding  of  the  fund  to  the  judg- 
ment creditors.  We  do  not  find  a  sufficient  reason  for 
overruling  the  action  of  the  court  below. 
Vol.  lx— 38 
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The  decree  is  therefore  affirmed  at  the  cost  of  the  ap- 
pellant. 


PMladelpMa's  Petition, 

Municipalities — Eminent  domain  —  Condemnation  of  land  for 
public  library — "Municipal  buildings" — Acts  of  March  26,  190$, 
P.  L.  68,  and  March  U,  1907,  P.  L,  12. 

There  is  nothing  in  the  Acts  of  March  26,  1903,  P.  L.  63,  and 
March  14,  1907,  P.  L.  12,  which  gives  the  right  to  the  City  of 
Philadelphia  to  take,  through  condemnation  proceedings,  a  site  for 
public  library  purposes.  The  words  "municipal  buildings"  in  the 
Act  of  1903,  does  not  cover  a  public  library  building. 

Argued  Oct.  23, 1914.  Appeal,  No.  193,  Oct.  T.,  1914, 
by  the  City  of  Philadelphia,  from  order  of  C.  P.  No.  1, 
Philadelphia  Co.,  March  T.,  1914,  No.  1671,  making  abso- 
lute rule  to  set  aside  appointment  of  viewers  In  re  Ap- 
peal of  the  City  of  Philadelphia.  Before  Rice,  P.  J., 
OrladY;  Hbad,  Kbphart  and  Trbxlbr,  JJ.    Affirmed. 

Petition  to  appoint  a  board  of  view  to  assess  damages 
for  land  selected  in  the  rear  of  1014  South  49th  Street, 
Philadelphia,  for  purposes  of  a  public  library  building. 

Viewers  were  appointed  under  the  petition.  Subse- 
quently the  court  made  absolute  a  rule  to  revoke  the  ap- 
pointment on  the  ground  that  the  City  of  Philadelphia 
had  no  statutory  authority  to  condemn  land  for  public 
library  purposes. 

Error  assigned  was  the  order  of  the  court. 

Otto  Wolff,  Jr.,  with  him  Edwin  0.  Lewis,  Assistant 
City  Solicitors,  and  Michael  J.  Ryan,  City  Solicitor,  for 
appellant. — Where  two  statutes  are  in  pari  materia,  and 
the  one  contains  a  term  which  generically  includes  a 
term  contained  in  the  other,  the  more  general  term  must 
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be  understood  to  exclude  the  less  general  and  more  spe- 
cific one:  Bourguignon  Building  Assn.  v.  Common- 
wealth, 98  Pa.  54;  Dick's  App.,  106  Pa.  589;  Queen  v. 
Payne,  1  Law.  Rep.  Crown  Cases  27;  Kansas  City 
Southern  Ry.  Co.  v.  Wallace,  132  Pac.  Rep.  908;  Mat- 
thews V.  Kimball,  70  Arkansas,  451 ;  Strange  v.  Board 
of  Commissioners,  173  Indiana  640;  United  States  Ce- 
ment Co.  V.  Cooper,  172  Ind.  599;  McReynolds  v.  Peo- 
ple, 230  111,  623;  Weiss  v.  Swift  &  Co.,  36  Pa.  Superior 
Ct.  376;  Laird  v.  Pittsburgh,  205  Pa.  1. 

The  words  "municipal  buildings,^'  as  used  in  the  act, 
do  not  constitute  a  technical  expression,  and  their  mean- 
ing has  never  been  restricted,  either  by  judicial  construc- 
tion or  popular  usage.  The  appellant  therefore  submits 
that  any  building  owned  by  a  municipal  corporation  and 
devoted  to  a  purpose  within  the  scope  of  the  municipal 
government,  is  a  municipal  building:  M'CoUough  v. 
Maryland,  4  Wheaton  316;  Aurora  &  G.  Ry.  Co.  v. 
Harvey,  178  Illinois  477;  Jerome  v.  Ross  (N.  Y.),  7 
John  Ch.  315;  City  of  Detroit,  Etc.,  v.  Moesta,  91  Mich. 
149. 

Walter  C.  Rodman,  for  appellee. — The  right  of  emi- 
nent domain  is  a  very  high  and  arbitrary  one,  and  arises 
only  ex  necessitate  rei,  and  will  not  be  presumed  to  exist 
in  a  corporation,  unless  by  express  legislative  grant: 
Phillips  V.  Dunkirk,  Warren,  Etc.,  R.  R.  Co.,  78  Pa.  177; 
Lance's  App.,  55  Pa.  16;  Woods  v.  Greensboro,  Etc., 
Gas  Co.,  204  Pa.  606;  Lazarus  v.  Morris,  212  Pa.  12; 
Titusville  v.  Gahan,  34  Pa.  Superior  Ct.  613;  Com.  v. 
Krickbaum,  199  Pa.  351. 

Opinion  by  Kbphabt,  J.,  October  11, 1915 : 
This  appeal  presents  the  question  of  the  right  of  the 
City  of  Philadelphia  to  take,  through  condemnation  pro- 
ceedings, a  site  for  public  library  purposes.  The  right 
of  eminent  domain  is  in  derogation  of  the  absolute  right 
of  ownership  and  disposition  of  real  property;  it  is  an 
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incident  of  government  and  exists  in  municipal  or  other 
corporations  only  as  direct  authority  from  the  govern- 
ment by  act  of  assembly  may  be  shown  therefor.  The 
exercise  of  a  certain  function  of  municipal  government 
to  which  the  acquisition  of  real  property  is  necessary 
will  not  of  itself  give  rise  to  the  right  of  eminent  do- 
main to  condemn  this  property.  As  stated  in  Lazarus  v. 
Morris,  212  Pa.  128 :  **The  right  to  take  private  property 
for  this  public  use  is  asserted  under  the  power  of  emi- 
nent domain.  Such  power  is  an  attributive  of  sover- 
eignty. From  the  very  nature  of  society  and  organized 
government  it  must  belong  to  the  state.  It  exists  inde- 
pendent of  constitutional  mandate,  and  it  existed  prior 
to  constitutions.  It  lies  dormant,  however,  in  the  state 
until  legislative  action  points  out  the  occasions,  the 
modes  and  the  agencies  for  its  exercise :  10  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  1049.  It  can  only  be  called  into 
operation  by  the  authority  of  the  legislature,  and  must 
be  exercised  in  the  manner,  by  the  tribunal,  and  widi 
the  limitations  provided  by  law:  City  of  Madison  v. 
Daley,  58  Fed.  Repr.  751.  This  rule  has  long  been 
recognized  in  our  State.  It  therefore  becomes  necessary 
for  any  corporation,  public  or  private,  or  individual 
claiming  thereunder,  asserting  title  under  the  power  of 
eminent  domain,  to  point  to  the  provisions  of  the  act  of 
assembly  under  which  the  power  is  asserted.  The  gran- 
tee takes  what  the  act  gives,  and  no  more."  Act  of  as- 
sembly granting  this  right  must  be  construed  strictly. 
The  language  of  the  act  should  be  clear  and  unmistak- 
able, and  questions  of  doubt  should  be  resolved  against 
the  existence  of  this  right:  Phillips  v.  Dunkirk,  Etc., 
Railroad,  78  Pa.  177.  "Statutes  should  be  interpreted 
according  to  the  most  natural  and  obvious  import  of 
their  language,  without  resorting  to  subtle  or  forced 
construction  for  the  purpose  either  of  limiting  or  ex- 
tending their"  operation.  Courts  cannot  correct  sup- 
posed errors,  omissions  or  excesses  of  the  legislature^^ : 
Dwarris  on  the  Interpretation  of  Statutes,  Edn,  of  1871, 
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p.  144.  Unless  the  right  clearly  appears  it  should  be 
denied.  The  city  holds  that  the  Act  of  March  26,  1903, 
P.  L.  63,  gives  this  right  It  provides  as  follows :  **That) 
the  several  cities  of  this  Commonwealth  shall  have' 
power  to  acquire  by  purchase  any  real  estate,  within  the 
.city  limits,  which  they  may  need  upon  which  to  erect  or 
construct  necessary  municipal  buildings,  fire  engine 
houses,  gas  or  electric  light  works,  and,  within  or  with- 
out-the  city  limits,  within  the  same  county,  upon  which 
to  erect  hospitals,  water  works,  and  for  the  purpose  of 
a  poor  farm;  and  in  case  they  cannot  agree  with  the 
owner  or  owners  as  to  the  price  thereof,  or  in  case  the 
owner  or  owners  thereof  are  absent  or  are  incapacitated 
from  any  cause,  or  are  unknown,  by  reason  of  which  no 
agreement  can  be  made,  it  shall  be  lawful  for  each  re- 
spective  city,  and  they  are  hereby  authorized  and  em- 
powered to  take  and  appropriate  for  said  purposes  the 
necessary  real  estate,  within  or  without  the  city  limits  as 
the  case  may  be,  after  an  ordinance  shall  have  been 
passed  providing  for  such  taking  and  appropriati<m." 
This  act  was  amended  by  the  Act  of  March  14,  1907,  P. 
L.  12,  so  as  to  include  sufBicient  real  estate  for  present 
and  future  use,  upon  which  to  erect  and  construct  work 
houses,  or  houses  of  detention,  poor-houses,  garbage  or 
incinerating  furnaces,  and  sewage  disposal  works  or 
plants,  with  the  necessai^  filter  beds,  appliances,  drains 
and  sewers,  and  for  any  extension  thereof.  Appellant 
urges  that  the  ordinary  meaning  of  the  words  ^'munici- 
pal  buildings,"  appearing  in  the  Act  of  1903,  includes  a 
library.  It  is  a  well  known  fact  that  all  free  library 
buildings  do  not  belong  to  municipalities.  It  is  safe  to 
assume  that  the  preponderance  of  ownership  is  not  in 
municipalities.  These  facts,  control,  use  and  owner- 
ship, would,  of  themselves,  deprive  the  words  "municipal 
buildings"  of  the  meaning  contended  for  by  appellant 
even  if  so  generally  understood.  That  the  act  did  not 
intend  to  cover  library  sites  may  be  gathered  from  other 
reasoning.    It  was  not  the  intention  of  the  act  to  limit 
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the  words  ^'municipal  buildings"  to  those  buildings  spe- 
cifically designated  in  the  act^  or  to  buildings  similar  in 
class  or  kind  to  those  designated.  The  character  of 
buildings  there  mentioned  exhausts  the  entire  class^  and 
the  rule  of  construction,  ejusdem  generis,  would  have  no 
application.  But  here  we  have  an  act  using  a  general 
term  to  describe  a  certain  class  of  buildings.  It  is  suf- 
ficiently broad  to  include  many  of  the  buildings  and 
uses  specifically  mentioned  in  this  act  and  the  act  of 
1907.  These  words,  when  followed  by  these  specific 
designations,  and  preceded  by  the  word  "necessary," 
limit  and  define  the  words  "municipal  buildings,"  and 
have  the  eflfect  of  giving  a  meaning  which  we  think  most 
common  to  the  words,  used  in  the  sense  intended,  name- 
ly, buildings  necessary  to  conduct  the  administrative  af- 
fairs of  the  city  government.  A  public  library  is  not 
such  a  building.  If  a  municipal  building,  it  belongs  to 
that  class  of  municipal  affairs  not  "necessary"  to  the 
conduct  of  the  government,  but  affording  recreation, 
education,  pleasure  and  enjoyment.  The  existence  of 
these  affairs  is  optional  with  the  city.  The  legislative  in- 
tention, as  gathered  from  both  acts  of  assembly,  is  in 
harmony  with  this  view,  as  that  body  deemed  it  neces- 
sary, in  1907,  to  enact  further  legislation  enabling 
municipalities  to  take  land  for  purposes  clearly  coming 
under  appellant's  idea  of  the  term  "municipal  build- 
ings." 

We  therefore  conclude  that  the  language  of  the  Act 
of  1903,  and  its  supplement,  the  Act  of  1907,  did  not  ejn- 
brace  a  site  for  a  public  library.  This  conclusion  is  not 
in  opposition  to  Laird  v.  Pittsburgh,  205  Pa.  1,  relied  on 
by  appellant.  It  was  there  held  that  where  land  is  con- 
demned for  a  lawful  purpose,  the  fact  that  a  part  of  it 
was  ui^ed  for  a  purpose  incidental  to  the  lawful  purpose 
will  not  destroy  the  right  acquired  or  prevent  the  use 
for  such  incidental  purpose ;  that  a  library  in  legal  effect 
did  not  differ  from  museums,  picture  galleries,  and 
music  halls,  which,  with  the  grounds  for  outdoor  recre- 


Digitized  by 


Google 


PHILADELPHIA'S  PETITION.  599 

694,  (1916).]  Opinion  of  the  Court. 

ation,  etc.,  make  up  a  park,  and  that  had  the  taking  been 
solely  for  a  library  site  a  dilBferent  question  would  be 
presented  to  the  court  in  that  case. 

The  assignment  of  error  is  overruled  and  the  judg- 
ment is  afBirmed. 


Andrews  v.  Kissinger,  Appellant. 

Deeds — Boundaries — Courses  and  distances — Monuments  on  the 
ground. 

In  an  action  of  ejectment  where  the  deeds  from  a  common  owner 
to  the  plaintiff's  and  defendant's  predecessors  in  title  called  for  a 
line  described  as  passing  through  the  centre  of  a  pump,  and  a 
subsequent  survey  showed  that  the  call  of  the  previous  line  in  the 
deeds  would  not  reach  the  '^ine  through  the  centre  of  a  pump/' 
the' position  of  the  pump  controls,  and  if, at  the  trial  it  no  longer 
exists,  it  may  be  shown  that  its  location  was  on  the  line  of  a  fence 
in  existence  at  the  time  of  the  trial,  and  that  such  fence  was  on 
the  **line  through  the  centre  of  a  pump." 

The  courses  and  distances  in  a  deed  give  way  to  the  boundaries 
found  upon  the  ground,  or  supplied  by  proof  of  their  former  ex- 
istence when  marks  or  monuments  are  gone. 

In  an  action  of  ejectment  where  a  monument,  called  for  in  the 
deeds  of  both  parties,  has  disappeared  and  an  ambiguity  in  the 
courses  and  distances  has  been  discovered  by  a  subsequent  survey, 
parol  evidence  is  admissible  to  show  that  all  the  owners  since 
the  common  owner,  except  the  plaintiff,  had  recognized  a  fence 
existing  at  the  time  of  the  trial  as  controlling  the  line  of  their 
several  holdings,  and  such  evidence  should  be  conclusive  as  to 
what  was  originally  intended  by  the  deeds  from  the  common  owner. 

In  an  action  of  ejectment  where  the  court  has  instructed  the 
jury  adequately  on  the  law  as  it  covered  the  facts  as  presented,  the 
defeated  party  cannot  complain  that  the  trial  judge  failed  to  pre- 
sent other  matters,  if  it  appears  that  such  party  did  not  present 
requests  for  specific  instructions  as  to  such  matters. 

Argued  Nov.  11, 1914.  Appeal,  No.  214,  Oct  T.,  1914, 
by  defendant,  from  judgment  of  C.  P.  Lancaster  Co., 
Nov.  T.,  1913,  No.  14,  on  verdict  for  plaintiff  in  case  of 
Franklin  Andrews  v.  William  M.  Kissinger.     Before 
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B1CR9  P.  3.J  Orlady^  Head^  Henderson,  Eephart  and 
TtB3UJBR,  JJ.    Reversed. 

Ejectment  for  land  in  the  Borough  of  Lititz.  Before 
Hassler,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

The  court  charged  in  part  as  follows : 

In  the  deed  the  line  is  described  as  passing  through 
the  pump  in  a  well  along  the  line.  That  is  a  monument 
on  the  ground,  and  it  would  control  over  the  measure- 
ments in  the  deed,  if  there  was  any  testimony  to  show 
where  that  monument  was.  The  pump  that  was  then 
in  the  well  has  been  described,  and  there  has  been  no  evi- 
dence produced  to  show  just  where  it  is  located.  So  that 
there  is  no  monument  on  the  ground,  and  the  deed  must 
prevail,  and  as  that  deed  calls  for  a  line  about  two  feet 
north  of  where  the  fence  now  stands,  it  is  the  Ime  in  the 
deed  of  both  these  parties,  and  the  paper  title  to  thistwo 
feet  of  ground,  or  £wenty-two  and  one-fifth  inches,  is  in 
the  plaintiff.  In  other  words,  the  deeds  allow  the  ground 
in  dispute  here  to  the  plaintiff,  and  if  that  were  all  that 
were  in  the  case,  we  would  instruct  you  to  find  a  verdict 
in  favor  of  the  plaintiff.     (1) 

The  law,  however,  provides  that  where  one  is  in  contin- 
uous possession,  open,  notorious,  and  visible,  and  that 
possession  is  adverse  for  a  period  of  twenty-one  years, 
such  person  shall  acquire  as  good  a  title  as  though  it 
were  conveyed  by  deed.  The  defendant  testified  that  the 
fence  is  on  the  same  line  that  it  was  before  he  erected  a 
new  fence  there.  Five  or  six  witnesses.  Dr.  Evans,  Mr. 
Seaber,  Meiskey,  Young,  Sturgis  and  Beidenbach  have 
been  called,  and  testified  that  the  fence  is  now  where  it 
was  for  the  last  twenty-five  or  thirty  years.  If  that  is 
the  fact,  and  the  ground  in  dispute  has  been  on  the  de- 
fendant's side  of  the  fence,  he  has  shown  to  you  a  title 
by  adverse  possession,  and  would  be  entitled  to  a  verdict 
at  your  hands.    If  you  find  that  the  fence  is  not  and  has 
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not  been  located  in  its  present  place  for  that  period  of 
time,  then  your  verdict  would  have  to  be  in  favor  of  the 
plaintiff^  as  he  has  the  paper  title.    (2) 

Defendant  presented  this  point : 

"1.  The  boundary  line  is  controlled  by  the  monuments 
upon  the  ground,  and,  in  this  case,  the  title  deeds  for 
both  properties  show  that  the  boundary  line  between  the 
property  of  the  plaintiff  and  the  property  of  the  defend- 
ant passes  on  a  line  through  the  center  of  a  pump  or  well 
which  pump  or  well  is  a  monument  upon  the  ground  and 
indicates  where  the  division  line  between  the  properties 
is,  and  courses  and  distances  must  yield  to  the  same,  it 
being  a  monument  upon  the  ground. 

"Answer:  Refused.''    (4) 

Verdict  and  judgment  for  plaintiff.  Defendant  ap- 
pealed. 

Errors  assigned,  inter  alia,  were  (1,  2,  4)  above  in- 
structions quoting  them. 

B.  F.  Davis,  with  him  W.  8.  Buck,  for  appellant.— The 
monument  on  the  ground  controls :  Lodge  v.  Barnett, 
46  Pa.  477;  Burkholder  v.  Markley,  98  Pa.  37. 

H.  Frank  EshlenAn,  with  him  Jf .  O.  8chaeffer,  for  ap-. 
pellee. — The  pump  is  not  a  monument  and  its  location 
cannot  be  preserved  as  a  monument  unless  the  exact  dis- 
tances from  the  well-wall  or  other  immovable  object 
were  taken,  at  the  time  of  the  delivery  of  the  deed ;  and 
were  preserved:  Cox.  v.  Freedly,  33  Pa.  124;  Grler  v. 
Penna.  Coal  Co.,  128  Pa.  79;  Fuller  v.  Weaver,  175 
Pa.  182. 

Opinion  by  Kbphabt,  J.,  October  11, 1916: 

Plaintiff  brings  this  action  of  ejectment  to  recover 

twenty-two  inches  of  ground  from  the  defendant.    Both 

parties  claim  under  a  common  source  of  title.    In  1879 

the  defendant's  predecessor  in  title  secured  a  deed  from 
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the  owner  of  the  entire  piece  of  ground,  which  deed  con- 
tained the  following  calls :  "Thence fifteen  degrees 

and  a  quarter  west  thirty-nine  feet  to  a  post,  and  thence 

by  a  line  through  the  center  of  a  pump ,"  and  also 

contained  the  following  reservation :  "It  being  reserved 
that  the  pump  and  well  situate  on  the  line  of  the  part  of 
the  lot  hereby  conveyed  and  that  retained  by  the  grantor 
thereof,  is  to  be  forever  owned  in  common  by  the  owners 

of  the  two  parts,  to  be  by  them  mutually  used " 

The  plaintiff's  title,  through  the  same  source,  out  of  the 
same   owner,   contained   this   language:    "Northward 
....  *  .twenty-five  feet  (more  or  less)  to  a  post;  thence 

eastward  and  by  a  line  through  the  center  of  a  pump," 
and  the  following  stipulation :  "The  pump  and  well  situ- 
ated on  the  line  and  part  hereby  conveyed  and  that  here- 
tofore sold  to  Ida  Cecilia  Hall,  now  deceased,  is  to  be 
forever  owned  in  common  by  the  owners  of  the  two,  and 
to  be  by  them  mutually  used ......" 

When  the  survey  was  made  of  the  defendant's  portion 
of  the  land  sold  to  him,  the  call  of  thirty-nine  feet  would 
not  reach  a  "line  through  the  center  of  a  pump,"  and  the 
plaintiff's  deed  being  for  twenty-five  feet,  more  or  less, 
was  continued  to  meet  the  actual  measurement  of  the 
defendant's  thirty-nine  foot  line,  which  included  twenty- 
two  inches  of  land  claimed  by  def Aidant  This  action 
of  the  plaintiff's  gave  rise  to  the  present  action  of  eject- 
ment. Plaintiff  contends  that  the  line  through  the  center 
of  the  pump  had  been  lost  as  a  monument  if  it  ever  exist- 
ed, and  that  the  geometrical  lines  in  the  deed  should  con- 
trol the  boundaries  of  land  owned  by  the  defendant.  The 
main  question,  therefore,  was  the  location  of  this  pump, 
or  the  line  through  the  center  of  the  pump.  On  this  the 
court  charged  the  jury  as  follows :  "The  pump  that  was 
then  in  the  well  has  been  described,  and  there  has  been 
no  evidence  produced  to  show  just  where  it  is  located.  So 
that  there  is  no  monument  on  the  ground,  and  the  deed 
must  prevail,  and  as  that  deed  calls  for  a  line  about  two 
feet  north  of  where  the  fence  now  stands,  it  is  the  line 
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in  the  deed  of  both  these  parties,  and  the  paper  title  to 
this  two  feet  of  ground,  of  twenty-two  and  one-fifth 
inches,  is  in  the  plaintiff.  In  other  words,  the  deeds  al- 
low the  ground  in  dispute  here  to  the  plaintiff."  After 
careful  examination  of  the  testimony  we  are  satisfied 
that  the  learned  court  committed  error  in  so  holding. 
This  land,  as  stated  above,  was  originally  a  full  lot,  and 
when  the  grantor  sold  off  the  first  portion  of  it  to  the 
defendant,  he  selected  the  pump  as  a  monument  through 
which  a  line  was  run,  which  line  was  to  be  the  southern 
line  of  the  defendant's  property.  A  reservation  careful* 
ly  providing  for  the  use,  by  the  owners,  of  a  well  located 
on  either  side  of  this  line,  secured  to  both  pieces  a  water 
supply.  The  fence  was  in  existence  in  1879,  when  the 
deed  was  made,  as  was  an  old  fashioned  pump  about  ten 
inches  in  diameter.  The  pump  had  been  taken  down 
some  time  prior  to  the  day  of  trial,  but  this  fact  would 
not  deprive  the  defendant  of  the  benefit  of  his  grant  if 
the  existence  and  location  of  this  pump  as  it  was  in  1879 
could  be  established  by  competent  evidence.  ^^The 
courses  and  distances  in  a  deed  give  way  to  the  bound- 
aries found  upon  the  ground,  or  supplied  by  proof  of 
their  former  existence,  when  the  marks  or  monuments 
are  gone'' :  Morse  v.  BoUins,  121  Pa.  537.  This  evidence 
becomes  admissible  to  explain  an  ambiguity  which,  as 
we  read  the  deed,  does  not  appear  in  the  description.  It 
is,  however,  a  latent  ambiguity.  The  parol  evidence 
showed  a  mistake  when  the  unambiguous  description 
was  applied  to  the  supposed  monument  on  the  ground. 
It  is  evident  that  the  thirty-nine  feet  called  for  was  short 
of  the  distance  intended  to  be  given  and  if  that  monu- 
ment can  be  established,  it,  of  course,  would  control : 
Prin^le  v.  Rogers.  193  Pa.  94. 

^  establish  the  location  of  the  monument  now  gone, 
we  have  testimony  that  the  fence  as  it  existed  in 
1879  is  practically  the  fence  as  it  exists  to-day  in  its 
present  location.  This  statement  is  followed  by  the  testi- 
mony of  many  other  witnesses  who,  from  1880  to  the 
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time  the  old  pump  was  destroyed^  fix  this  same  fence  as 
centering  this  pump.  The  logical  deduction  from  this 
evidence  would  be  that  the  fence  as  it  exists  at  the  pres- 
ent time  was  the  "line  through  the  center  of  a  pump." 
It  was  not  necessary  to  establish  this  fact  beyond  a  rea- 
sonable doubt :  Book  V.  Qreenewald,  22  Pa.  Superior  Ct. 
641.  This  evidence,  if  believed  by  the  jury,  was  sufficient 
to  establish  the  location  of  the  pump  at  the  time  the  deed 
was  made,  and  that  the  fence  now  standing  was  the  line 
in  dispute. 

^  There  is  another  light  in  which  this  testimony  bears 
/forcibly  in  defendant's  favor.  Prom  the  time  the  first 
/  of  these  conveyances  was  made,  more  than  thirty-five 
I  years  ago,  until  the  present  plaintiff  acquired  the  other 
/  portion  of  this  property,  there  were  no  disputes  whatever 
'  as  to  this  fence  being  the  line  between  the  properties. 
The  common  grantor,  out  of  whom  this  title  sprung, 
owned  plaintiff's  part  of  the  property  for  some  time 
after  he  conveyed  to  defgadant's  predecessor.  The  fence 
fixing  this  line  was  then  in  existence  and  regarded  as 
such  without  complaint  from  this  same  owner.  When 
the  ambiguity  is  discovered  through  a  survey,  and  parol 
evidence  is  introduced  to  carry  out  the  grantor's  inten- 
1  tion,  this  testimony  develops  that  all  the  owners  since 
the  common  owner,  except  this  plaintiff,  recognissed  this 
fence  as  controlling  the  line  of  their  several  holdings. 
Their  acts  showing  how  they  regarded  and  construed  the 
language  in  their  deeds,  continuing  for  a  period  of  up- 
wards of  forty  years,  should  be  conclusive  evidence  as 
to  what  was  originally  intended. 

If  any  error  was  committed  by  the  court  below  with 
respect  to  the  claim  of  adverse  possession  and  the  court's 
instruction  to  the  jury  thereon,  the  defendant  cannot 
complain.  He  should  present  requests  for  specific  in- 
structions, on  the  law  as  he  views  it,  to  the  trial  court, 
if  he  wishes  the  court  to  charge  thereon.  The  court  in- 
structed the  jury  adequately  on  the  law  as  it  covered  the 
facts  as  presented.    The  court  did  not  err  in  sending  out 
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the  plaintiff's  plan  with  the  jury.  Such  matters  are  nec- 
essary and  helpful  in  arriving  at  a  correct  conclusion  and 
within  the  discretion  of  the  trial  court  unless  that  dis- 
cretion be  abused.  The  remaining  assignments  of  error 
have  been  discussed  in  this  opinion. 

The  first  assignment  of  error  is  sustained^  the  judg- 
ment is  reversed,  and  a  venire  facias  de  novo  awarded. 


Bennett,  Appellant,  v.  New  York  Life  Ins.  Co. 

Insurance — Life  insurance — Assignment — Fraud, 
Where  a  policy  of  life  insurance  payable  to  the  insured's  execu- 
tor, administrator  or  assigns,  was  assigned  by  the  insured  to  his 
adopted  daughter,  and  the  proceeds  thereof  paid  to  the  daughter 
after  the  death  of  the  insured,  the  executor  of  the  insured  cannot 
successfully  maintain  an  action  against  the  insurance  company  to 
recover  the  amount  of  the  policy  on  the  ground  that  the  insured 
was  insolvent  at  the  date  of  the  assignment,  where  there  is  no 
evidence  whatever  that  the  insurance  company  had  any  knowledge 
of  the  alleged  insolvency,  or  of  any  fraud  in  the  assignment. 

Argued  Nov.  18, 1914.  Appeal,  No.  84,  Oct.  T.,  1914, 
by  plaintiff,  from  judgment  of  C.  P.  Bradford  Co.,  Feb. 
T.,  1911,  No.  173,  on  verdict  for  defendant  in  case  of 
Norval  C.  Bennett,  Executor  of  James  Bennett,  de- 
ceased, V.  New  York  Life  Insurance  Company,  Etc.  Bcr 
fore  BiCB,  P.  J.,  Oblady,  Hbad,  Ebphart  and  Trexlbr, 
JJ.    Affirmed. 

Assumpsit  to  recover  the  proceeds  of  a  policy  of  life 
insurance.    Before  WHrrBHBAD,  P.  J. 

At  the  trial  the  jury  returned  a  verdict  for  defendant. 

On  a  motion  for  a  new  trial  Whitbhbad,  P.  J.,  filed 
the  following  opinion : 

On  September  23, 1895,  the  defendant  company  issued 
to  James  Bennett  a  contract  of  insurance  (commonly 
known  as  a  life  insurance  policy)  under  which  contract 


Digitized  by 


Google 


606  BENNETT,  Appellant,  v.  NEW  YORK  LIFE  INS.  CO. 
Opinion  of  Court  below.  [60  Pa.  Superior  Ct. 
the  said  defendant  agreed  to  pay  to  Josephine  H.  Ben- 
nett^  wife  of  the  insured,  upon  the  death  of  her  said  hus- 
band, the  sum  of  one  thousand  dollars,  or  in  the  event 
of  the  death  of  the  said  beneficiary  before  that  of  the  in- 
sured, then  and  in  that  case  to  pay  said  sum  to  the  in- 
sured's executor,  administrator  or  assign. 

The  beneficiary  named  in  said  contract  died  on  June 
26, 1908. 

On  August  7,  1908,  the  defendant  company  loaned  to 
James  Bennett,  the  insured,  upon  said  contract^  the  sum 
of  1449.00. 

On  June  18,  1910,  the  insured,  for  value  received, 
assigned  to  Mabel  B.  Marsh,  his  adopted  daughter,  the 
said  contract. 

James  Bennett,  the  insured,  died  on  July  3,  1910. 

On  July  30, 1910,  the  assignee  of  said  policy,  Mabel  B. 
Marsh,  filed  with  defendant  company  proofs  of  the  death 
of  the  insured. 

On  August  16,  1910,  Norval  C.  Bennett,  executor  of 
James  Bennett,  filed  certain  proof  with  the  defendant 
company. 

On  November  7, 1910,  the  defendant  company  paid  to 
Mabel  B.  Marsh,  the  assignee  of  said  contract  f553.34, 
that  being  the  balance  in  full  due  on  said  policy. 

Upon  the  trial  of  this  case  the  plaintiff  confined  him- 
self entirely  to  an  effort  to  show  that  James  Bennett,  the 
insured,  was  insolvent  at  the  time  of  making  the  assign- 
ment to  his  adopted  daughter,  Mabel  B.  Marsh.  Not  a 
word  of  testimony  was  offered  to  show  that  the  defendant 
company  had  any  knowledge,  of  this  alleged  insolvency 
or  of  any  fraud  in  the  assignment. 

In  the  admission  of  testimony  the  court  was  very  lib- 
eral to  the  plaintiff  and  yet  not  a  scintilla  of  evidence 
was  offered  to  show  that  the  defendant  or  any  of  its 
agents  had  any  notice,  or  any  reason  to  believe  that  the 
assignment  which  was  properly  made  out  and  perfectly 
clear  upon  its  face,  was  fraudulently  obtained  from  the 
insured. 
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In  Northwestern  M.  L.  Ins.  Co.  v.  Roth,  118  Pa.  on 
page  343  the  court  say : 

"As  already  observed,  the  assignment  and  receipt,  en- 
dorsed on  the  policy  given  in  evidence  by  plaintiff  below, 
the  genuineness  of  which  is  not  questioned,  were  evi- 
dence of  payment  in  full  by  the  company  to  the  proper 
party.  The  burden  was  on  plaintiff  to  rebut  the  prima 
facie  defense  thus  presented,  by  proving  not  only  that  the 
assignment  was  fraudulently  procured  from  the  assured, 
and  therefore  his  personal  representative  was  entitled  to 
demand  the  insurance  money,  but  also  that  the  company, 
before  paying  the  money  on  the  faith  of  the  assignment, 
had  notice  of  that  fact.  It  may  be  conceded  the  jury 
would  have  been  warranted  in  finding  the  alleged  fraud, 
but  we  fail  to  discover  any  evidence  to  justify  a  finding 
that  the  company  had  any  notice  or  knowledge  of  such 
facts  as  should  have  put  it  on  inquiry.^* 

In  the  case  at  bar  the  question  of  fraud  was  submitted 
to  the  jury,  and  from  their  findings  the  jury  determined 
that  there  was  no  fraud  in  the  transaction. 

See  also  Home  M.  Life  Assn.  v.  Seager,  Executrix,  128 
Pa.  533,  in  which  the  court  say  on  page  544 : 

"The  prima  f acies  of  the  title  of  Ness  was  not  attacked 
on  the  trial,  and  payment  to  her  will  protect  the  com- 
pany until  her  apparent  title  is  defeated  or  shown  to  be 
bad  by  competent  evidence,  and  the  burden  of  making 
the  showing  is  on  him  who  asserts  the  existence  of  a  de* 
feet  in  the  title  of  his  adversary  which  does  not  appear 
upon  its  face." 

See  also  Vanderslice  v.  Insurance  Co.,  13  Supreme  Ct. 
page  455,  in  which  the  court  on  page  460  say : 

"The  defendant  company  paid  the  money  to  Pierson 
upon  the  faith  of  the  assignments,  and  the  plaintiff  now 
seeks  to  recover  it  over  again,  upon  the  ground  that  the 
act  of  Pierson  in  transferring  the  policies  to  himself  was 
fraudulent.  When  the  plaintiff,  at  the  trial,  offered  these 
IK)licies,  with  their  assignments,  in  evidence,  they  con- 
stituted evidence  of  payment  in  full  by  the  company  to 
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the  proper  party.  The  burden  was  upon  the  plaintiff  to 
rebut  the  prima  facie  defense  thus  presented  by  proving 
not  only  that  the  assignments  were  fraudulently  pro- 
cured,  but  that  the  company,  before  paying  the  money  on 
the  faith  of  the  assignments,  had  notice  of  that  fact.'' 

In  the  case  at  bar  there  is  no  evidence,  and  no  offer  of 
evidence  whatever  that  the  company  had  notice  of  any 
facts  which  could  have  given  rise  even  to  suspicion  of 
fraud  or  insolvency. 

If  the  court  erred  in  the  trial  of  this  case  it  was  in  not 
affirming  the  point  submitted  by  the  defendant. 

And  now,  March  17,  1914,  rule  for  new  trial  dis- 
charged and  judgment  directed  to  be  entered  On  the  ver- 
dict on  payment  of  the  jury  fee. 

Errors  assigned  were  various  instructions. 

J.  Roy  lAUey,  with  him  Wm.  P.  Wilson  and  Mial  E. 
lAlley,  for  appellant. 

Rodney  A.  Mercur,  for  appellee. 

Opinion  by  Oblady,  J.,  October  11, 1914 : 

This  case  was  tried  in  the  court  below  by  zealous 
counsel,  and  each  presented  every  material  question  ixji 
its  most  favorable  aspect.  The  issue  was  narrowed  to 
disputed  facts  which  were  fairly  and  adequately  submit- 
ted to  a  jury;  the  trial  resulting  in  a  verdict  for  the 
defendant. 

A  motion,  with  reasons,  for  a  new  trial  was  filed,  to- 
gether with  a  motion  for  judgment  non  obstante  vere- 
dicto, for  the  plaintiff;  after  full  hearing,  the  court  dis- 
charged the  rule  for  a  new  trial  and  directed  a  judgment 
to  be  entered  on  the  verdict,  which  disposed  of  the 
motion  for  judgment  non  obstante  veredicto. 

The  controlling  questions  presented  by  the  assignments 
of  error  have  been  fully  answered  in  the  opinion  filed  by 
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Judge  Whitehbad,  who  presided  at  the  trial/  and  we 
agree  to  the  legal  conclusions  reached  by  him. 
The  judgment  is  affirmed. 


Delaware  CJounty  Electric  Co.,  Appellant,  v. 
Colwyn  Borough. 

Carporaii0n8 — Public  aervice  corporation — Liffki,  ke&t  and  power 
compani^ — Boroughs — Occupation  of  street. 

Where  a  borough  ordinance  has  given  permission  to  a  light,  heat 
and  power  company  to  erect  poles  and  maintain  wires  in  and  upon 
the  streets  of  the  borough,  the  borough  may  in  the  exercise  of  good 
faith  and  a  proper  administration  of  the  police  power  refuse  its 
consent  to  permit  the  company  to  plant  its  poles  in  a  particular 
street,  and  especiliUy  so  if  it  proffers  the  use  of  another  street 
proper  for  the'  purpose. 

Argued  Nov.  20, 1914.  Appeal,  No.  175,  Oct.  T.,  1914, 
by  plaintiff,  from  decree  of  C.  P.  Delaware  Co.,  Dec.  T., 
1912,  No.  116,  dismissing  bill  in  equity  in  case  of  Dela- 
ware County  Electric  Company  v.  Colwyn  Borough, 
Before  Bice,  P.  J.,  Orlady,  Head,  Kbphart  and  Trex- 
LER,  JJ.    Affirmed. 

Bill  in  equity  for  an  injunction  to  restrain  the  defend- 
ant from  interfering  with  the  erection  by  the  plaintiff  of 
four  electric  light  poles  on  Fourth  street  in  Colwyn  Bor- 
ough. 
Broomall,  J.,  filed  the  following  opinion : 
This  case  is  now  ripe  for  final  disposition  on  bill,  an- 
swer and  proofs.    There  is  no  dispute  that  the  plaintiff 
is  possessed  of  the  franchise  and  municipal  consent  to 
supply  light,  heat  and  power  to  the  public  in  the  defend- 
ant borough,  together  with  the  right  to  erect  and  main- 
tain poles  and  string  wires  in  the  highways  of  the  said 
borough.    The  municipal  consent  is  evidenced  by  a  bor- 
ough ordinance  approved  July  28, 1910.   It  is  predicated 
Vol.  lx— 39 
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upon  being  accepted  by  the  company  with  an  agreement 
to  comply  with  its  requirements  and  upon  filing  a  bond ; 
all  of  which  were  in  due  course  done.  The  permission  in 
the  first  section  of  the  ordinance  is  ''to  enter  upon  and 

occupy  and  use  the  streets, alleys  and  highways 

for  the  purpose  of  constructing,  erecting,  main- 
taining and  operating  wires,  cables,  poles,  appliances, 
apparatus  and  services,  overhead  and  underground,  for 
the  purpose  of  furnishing  light,  heat  and  power,  or  any 
of  them,  derived  from  electricity,  to  the  public  and  to 
private  individuals  and  corporations,  under  and  subject 
to  the  terms  and  conditions  hereinafter  named."  The 
conditions  referred  to,  that  relate  to  this  contention  are 
two.  The  first  is  to  be  found  in  the  second  section  in 
these  words :  "The  location  of  all  poles  shall  be  subject 
to  the  approval  of  the  Highway  Committee";  and  the 
second  is  to  be  found,  in  the  seventh  section  in  these 
words:  ''That  the  said  Delaware  County  Electric  Com- 
pany  shall  annually  pay  to  the  said  Borough  of 

Colwyn  for  poles  hereafter  erected  on  public  highways 
in  said  borough  and  for  wires  placed  on  said  poles,  as  a 
license  fee,  the  sum  of  one  dollar  for  each  pole,  and  two 
dollars  and  fifty  cents  for  each  mile  of  wire, Pro- 
vided, however,  that  if  a  license  be  issued  for  new  poles 
and  wires  erected  between  July  1,  and  December  31  in 
any  year,  the  license  fee  for  said  poles  for  that  year  shall 
be  fifty  cents  and  for  said  wires  shall  be  one  dollar  and 
twenty-five  cents  for  each  mile  or  fraction  thereof." 

The  plaintifif  assuming  that  it  was  necessary  to  obtain 
the  permission  or  license  of  the  borough  council  under 
the  seventh  section  of  the  ordinance,  applied  to  council 
for  permission  to  erect  four  poles  on  Fourth  street.  Thfs 
the  borough  council  refused  to  grant,  and  having  an- 
^  nounced  their  intention  of  resisting  the  construction  by 
force,  this  bill  has  been  filed  by  the  plaintiff  to  restrain 
such  resistance. 

The  ordinance  having  granted  the  use  of  the  highways 
of  the  borough  without  limitation  to  less  than  the  entire 
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syBtem,  and  proyision  having  been  made  by  the  ordi- 
nance for  the  approval  of  the  highway  committee  as  to 
the  location  of  the  poles,  the  only  power  which  remained 
in  the  council  was  the  exercise  of  the  police  power.  The 
function  of  the  highway  committee  was  a  supervision 
of  the  particular  places  where  the  poles  should  be  lo- 
cated, and  of  course  after  they  should  be  licensed  or  per- 
mitted, for  how  could  a  pole  be  located  until  it  was  li- 
censed? The  borough  council  in  refusing  permission 
was  exercising  the  police  power,  and  the  plaintiff  in  ap- 
plying for  permission  recognized  the  existence  of  this 
power.  The  seventh  section  of  the  ordinance  refers  to 
this  power  in  providing  for  a  permission  or  license.  The 
power  to  permit  implies  the  power  to  refuse.  Moreover 
the  grant  could  not  be  made  except  subject  to  the  police 
power.  The  particular  question  involved  in  this  case  is, 
whether  the  exercise  of  the  police  power  with  reference 
to  a  system  of  streets  will  admit  of  the  exclusion  of  the 
whole  of  a  street  from  the  occupation  by  poles.  Where 
there  is  no  restriction,  on  the  streets  or  localities  to  be 
occupied,  the  determination  of  what  streets  should  be 
occupied  is  in  the  pole  company,  except  possibly  so  far 
as  any  particular  street  might  be  so  exceptionally  situ- 
ated as  to  take  it  out  of  the  general  rule :  Com.,  ex  rel,  v. 
Warwick,  185  Pa.  623.  This  is  in  effect  that  where  the 
consent  to  the  use  of  the  streets  is  given  without  limita- 
tion, the  donee  may  use  any  or  all  of  the  streets,  but  this 
general  rule  is  not  universally  applicable,  because  it  is 
subject  to  the  exercise  of  the  police  power,  and  such  ex- 
ercise may  exclude  a  street  exceptionally  situated. 

The  franchise  of  the  plaintiff  is  to  furnish  electric 
light  to  its  patrons  in  the  Borough  of  Colwyn.  This 
franchise  is  not  affected  by  being  required  to  use  one 
street  rather  than  another  in  the  exercise  of  the  right. 
The  municipal  consent  to  the  use  of  any  or  all  of  the 
streets  is  in  subordination  to  the  authority  inherent  in 
the  municipality  to  exercise  reasonable  regulations: 
New  Castle  City  v.  Telegraph  Company,  207  Pa^  371. 
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It  is  to  be  presumed  that  the  refusal  of  the  borough 
council  to  permit  the  plaintiff  to  plant  its  poles  in 
Fourth  street  was  in  good  faith  and  was  a  proper  ad- 
ministration of  the  police  power.  The  good  faith  hajs 
not  been  assailed.  They  proffer  the  use  of  a  small  street 
or  alley  called  Apple  street,  running  parallel  with  and 
about  150  feet  eastward  from  Fourth  street  Every 
intendment  should  be  accorded  to  the  actions  of  local 
governments  reasonably  exercised. 

It  follows  that  the  prayer  for  an  injunction  must  be 
refused,  and  the  plaintiff's  bill  must  be  dismissed. 

Under  similar  circumstances  a  similar  conclusion  was 
reached  by  Judge  Bailby  in  Lewistown  Borough  v. 
Juniata,  Etc.,  Telegraph  Company,  10  Pa.  Dist.  Beps. 
562. 

The  court  entered  a  decree  dismissing  the  bill. 

Error  Msigned  was  decree  dismissing  the  bill. 

W.  Roger  Fronefield,  with  him  Charles  E.  Morgan^  for 
appellant. — Corporations  not  requiring  municipal  con- 
sent may  be  controlled  in,  but  not  prevented  from,  oc- 
cupying the  streets :  Frankford,  Etc.,  By.  Co.  v.  Phila- 
delphia, 58  Pa.  119;  Beaver  Valley  Water  Co.  v.  Con- 
way  Borough,  213  Pa.  225;  Philadelphia  Steam  Heat 
Co.  V.  Philadelphia,  15  W.  N.  C.  57;  Commissioners, 
Etc.,  of  Northern  Liberties  v.  Gas  Co.,  12  Pa.  318 ;  Phila- 
delphia V.  Philadelphia  City  Pass.  By.  Co.,  177  Pa.  379; 
Springfield  Water  Co.  v.  Darby,  199  Pa.  400. 

Corporations  requiring,  and  with  municipal  consent, 
may  be  controlled  but  not  prevented  from  occupying  the 
streets:  Pittsburgh  v.  Consolidated  Gas  Co.,  34  Pa.  Su- 
perior Ct.  374 ;  Eittanning  Borough  v.  Eittanning,  Etc., 
Gas  Ca,  26  Pa.  Superior  Ct.  356;  Edgewood  Borough 
V.  Scott,  29  Pa.  Superior  Ct.  156 ;  Scranton  Gas  &  Water 
Co.  v.  Scranton,  214  Pa.  586;  Mountain  Water  Co.  v. 
Emaus  Borough,  43  Pa.  Superior  Ct.  179. 

The  proposition  that  the  borough  may  refuse  consent, 
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if  it  does  not  do  it  arbitrarily  or  capriciously  can  have  no 
application  under  the  police  power  to  a  case  where  the 
consent  has  already  been  given.  That  rule  applies 
where  application  for  consent  is  made  to  the  borough^  in 
the  first  instance:  Central  Dist.,  Etc.,  Tel.  Co.  v.  Homer 
City  Borough,  242  Pa.  597;  Mountain  Water  Co.  v. 
Emaus  Borough,  43  Pa.  Superior  Ct  179. 

y.  OUpm  RoUMon,  for  appellee. — The  provision  in 
liie  ordinance  that  ^^the  location  of  all  poles  shall  be  sub- 
ject to  the  approval  of  the  highway  committee^'  is  law- 
ful and  valid:  Lewistown  Borough  v.  Juniata  &  Sus- 
quehanna Tel.  Co.,  10  Dist.  Rep.  562;  Edgewood  Bor- 
ough V.  Scott,  29  Pa.  Superior  Ct.  156;  Newcastle  City 
V.  Central  Dist.,  Etc.,  Tel.  Co.,  207  Pa.  371;  Coch- 
ranton  Borough  v.  Cochranton  Telephone  Co.,  41  Pa. 
Superior  Ct.  146. 

Under  the  ordinance,  the  borough,  or  the  highway  com- 
mittee thereof,  has  the  right  to  refuse  a  permit  to  the 
electric  light  company  to  erect  its  poles  on  one  of  the 
main  streets  of  the  borough,  where  it  is  as  reasonably 
convenient  for  the  electric  light  company  to  locate  its 
poles  on  an  alley  irunning  near  to,  and  parallel  with  the 
said  main  street  when  the  said  main  street  is  now  free  of 
poles  and  wires  and  it  is  the  desire  of  the  authorities  of 
said  borough  and  of  the  residents  on  said  street,  to  keep 
said  street  free  of  poles  and  wires :  In  Lewistown  Bor- 
ou^  V.  Juniata  &  Susquehanna,  &c.,  Co.,  10  District 
Reports  562;  Central  Dist.,  Etc.,  Co.  v.  Clairton  Boro., 
51  Pa.  Superior  Ct.  649;  Chester,  Etc.,  By.  Co.  v.  Darby 
Borough,  217  Pa.  275. 

Under  such  an  ordinance,  the  electric  light  company  is 
not  entitled  to  relief  in  equity  when  it  has  made  no  ap- 
plication for  the  approval  of  the  highway  committee  of 
the  borough,  as  required  by  the  terms  of  the  ordinance : 
Chester,  Darby,  Etc.,  Ry.  Co.  v.  Darby  Borough,  217  Pa. 
276;  York  Tel.  Co.  v.  Keesey,  5  Dist.  Rep.  366. 
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Opinion  by  Orlady^  J.,  October  11, 1914 : 
This  case  was  disposed  of  after  a  full  hearing  on  bill, 
answer  and  proofs.    The  findings  of  facts  and  conclu- 
sions of  law,  are  considered  in  an  exhaustive  and  con- 
vincing opinion  by  Judge  Broomall,  who,  after  a  fur- 
ther hearing,  overruled  exceptions  filed  thereto,  and  made 
a  final  decree  dismissing  the  plaintiff's  bill.    Nothing 
would  be  gained  by  further  elaboration  or  argument. 
The  questions  raised  are  of  special  importance,  and  we 
feel  that  they  have  been  rightly  disposed  of  in  the  court 
below. 
The  decree  is  affirmed. 


Boyajian,  Appellant,  v.  OhaniajL 

Slander — Pleadings — Variance — Evidence. 

In  an  action  for  slander  where  the  statement  averred  that  on  a 
specified  day,  and  at  other  times  during  the  same  month,  certain 
words  charging  the  plaintiff  with  adultery  were  uttered,  and  the 
evidence  at  the  trial  showed  that  the  words  substantially  as  charged 
were  uttered  during  the  month,  and  no  question  as  to  variance 
was  raised  at  the  trial  and  no  bill  of  particulars  demanded,  a  ver- 
dict for  the  plaintiff  should  be  sustained,  and  judgment  entered 
thereon. 

Argued  Dec.  1,  1914.  Appeal,  No.  19,  Oct.  T.,  1914, 
by  plaintiff,  from  order  of  C.  P.  No.  3,  Philadelphia  Co., 
June  T.,  1911,  No.  3706,  entering  judgment  for  defend- 
ant n.  o.  v.,  in  case  of  Marie  Boyajian  v.  Garabed 
Ohanian.  Before  BiCB,  P.  J.,  Orlady,  Hbad,  Eephart 
and  Trbxlbr,  JJ.     Beversed. 

Trespass  for  slander.    Before  Ferguson,  J. 

At  the  trial  the  jury  returned  a  verdict  for  plaintiff 
for  |1,000.  On  a  rule  for  judgment  n.  o.  v.  the  court  in 
an  opinion  by  Ferguson,  J.,  entered  judgment  for  de- 
fendant on  the  ground  of  a  fatal  variance  between  the 
statement  of  claim  and  the  proofs  at  the  trial. 
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Error  assigned  was  in  entering  judgment  for  defend- 
ant n.  o.  V. 

Henry  J.  Scott,  for  appellant,  cited :  Wills  v.  Chnrch, 
5  S.  &  R.  190 ;  McConnell  v.  McCoy,  7  8.  &  R.  222 ;  Wal- 
lace V.  Rodgers,  156  Pa.  395;  Price  v.  Conway,  134  Pa. 
340;  Leitz  v.  Hohman,  16  Pa.  Superior  Ct.  276;  Brown 
V.  Gilmore,  92  Pa.  40. 

William  A.  Oray,  for  appellee,  cited :  National  Bank 
V.  Lake  Erie  Asphalt  Block  Co.,  233  Pa.  421 ;  Cooper  v. 
Bruce,  2  Watts  109;  Tipton  v.  Kahle,  3  Watts  90; 
Johnston  v.  Tate,  6  Binn.  121 ;  Price  v.  Conway,  134  Pa. 
340;  Leitz  v.  Hohman,  16  Pa.  Superior  Ct  276;  Lewis 
V.  Hevner,  38  Pa.  C.  C.  R.  559;  Naulty  v.  Bulletin  Co., 
206  Pa.  128;  Goebler  v.  Wilhelm,  17  Pa.  Superior  Ct. 
432;  Good  v.  Grit  Pub.  Co.,  36  Pa.  Superior  Ct.  238; 
McGreary  v.  Leader  Pub.  Co.,  52  Pa.  Superior  Ct.  35. 

Opinion  by  Trbxler,  J.,  October  11, 1915 : 
This  was  an  action  to  recover  damages  in  slander. 
The  jury  returned  a  verdict  in  favor  of  the  plaintiff. 
The  court  below  entered  judgment  in  favor  of  the  de- 
fendant n.  o.  V.  for  the  reason  that  there  was  a  substan- 
tial variance  between  the  plaintiff's  statement  and  the 
proof.  We  think  the  verdict  should  stand.  The  plain- 
tiff's statement  sets  forth  that  on  or  about  the  20th  day 
of  July,  1911,  and  at  various  other  times  in  said  month 
of  July,  the  defendant  stated  that  ''Mrs.  Boyajian  had 
connection  with  one  Karakin  Miranshahian  at  George's 
Hill,  Fairmount  Park  and  got  two  dollars  for  it.''  The 
proof  offered  was  confined  to  the  month  of  July,  the  time 
set  forth  in  the  statement.  It  is  true  it  was  not  con- 
fined to  the  particular  date  of  July  20th,  but  was  within 
the  period  "on  or  about  the  20th  day  of  July  and  at 
various  other  times  during  the  month  of  July."  There 
was  therefore  no  variance  as  to  the  time.  When  we  in- 
quired as  to  whether  the  words  charged  were  proven  to 
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have  been  uttered  substantially  as  they  were  set  forth, 
we  find  upon  reading  the  testimony  that  they  were. 
Whilst  upon  some  occasions  defendant  referred  to  the 
acts  of  the  participants  in  the  alleged  misconduct  as 
having  ^^free  lunch/'  he  also  definitely  declared  at  other 
times  that  they  had  had  connection  and  that  was  what 
he  meant  by  the  use  of  the  term  "free  lunch.'*  We  think 
the  learned  court  was  drawing  the  line  too  fine  in  hold- 
ing that  there  was  no  proof  of  slander.  We  do  not  pur- 
pose in  this  opinion  to  review  the  testimony  at  any 
length,  but  we  select  as  an  example  a  part  of  the  testi- 
mony of  the  husband,  narrating  a  conversation  between 
him  and  the  defendant  on  July  27th :  "Q.  Did  you  tell 
him  when  he  came  there,  or  did  he  say  to  you,  what  it 
was  that  he  had  said  about  your  wife?   A.  He  said  that 

my  wife  had  a  connection .    By  the  Court:  Q.  Did 

he  tell  you  on  that  day  what  he  said  about  your  wife? 
A.  Yes,  sir.  Q.  Or  did  you  tell  him  what  you  heard  he 
had  said  about  your  Tvife?  A.  He  said,  *Your  wife  had 
done  it  with  Karakin  Miranshahian,'  and  he  heard  from 
somebody  that,  and  he  had  the  right  to  tell  what  he  had 
heard."  Cross-examination:  "A.  I  didn't  ask  him,  I 
told  him  when  he  asked  me  why  I  was  mad,  ^You  know 
why  I  am  mad.'  I  said,  ^You  know  what  you  told  some 
places  to  witnesses,'  and  he  said,  ^Well,  your  wife  has 
done  it  with  Karakin  Miranshahian,  and  I  heard  it,  and 
somebody  told  me,  and  I  think  I  have  the  right  to  tell 
anybody  else.' " 

The  above  testimony  as  well  as  that  of  other  witnesses 
amply  supported  the  verdict.  The  plaiutifl  was  not  re- 
quired to  prove  all  the  words  alleged  so  long  as  he  proved 
sufficient  of  the  precise  words  to  constitute  a  cause  of 
action.  25  Cyc.  484;  Pepper  &  Lewis,  Digest  of  Decis; 
ions,  Vol.  XI,  col.  18542.  The  case  was  tried  on  its 
merits;  no  objection  was  urged  at  the  trial  to  any  vari- 
ance between  the  pleadings  and  the  evidence.  The  de- 
fendant had  asked  for  no  bill  of  particulars,  he  denied 
uttering  the  alleged  slander  and  later  at  the  triajl  sought 
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to  justify  it.     Under  such  circumstances^  the  verdict 
should  be  allowed  to  stand. 

The  judgment  is  reversed  and  the  record  is  remitted 
with  directions  to  enter  judgment  in  favor  of  the  plain- 
tiff with  accrued  interest 


Eleckner,  Appellant,  v.  Hotel  Strand. 

Bailment — Innkeeper^— Lobs  of  baggage — Mutual  benefit. 
Where  a  traveler  goes  to  a  hotel  on  a  Saturday  evening  and  is 
informed  that  he  cannot  be  accommodated  at  the  time,  but  may 
be  later;  and  to  his  request  that  his  traveling  bag  should  be 
looked  after  by  the  hotel,  the  clerk  says  'S^e  will  check  it/'  and  the 
traveler  not  securing  a  room  goes  to  another  hotel,  and  his  bag  is 
lost  while  in  the  custody  of  the  first  hotel,  he  will  be  entitled  to 
recover  its  value  from  such  hotel,  although  he  did  not  return  for  it 
until  Monday  morning.  In  such  a  case  there  is  a  bailment  for 
mutual  benefit,  i3ie  consideration  to  the  hotel  being  the  expected 
profit  from  the  traveler  who  had  offered  himself  as  a  guest  The 
liability  of  the  hotel,  under  the  circumstances,  is  not  that  of  an 
insurer,  but  it  is  liable  for  ordinary  care,  and  the  burden  upon  it 
is  to  show  that  it  was  not  guilty  of  negligence. 

In  such  a  case  the  court  could  not,  as  a  matter  of  law,  declare 
that  tiie  plaintifPs  delay  in  asking  for  his  bag  was  unreasonable. 
What  was  a  reasonable  time  was  a  question  for  the  jury. 

Arffued  Dec.  2,  1914.  Appeal,  No.  99,  Oct.  T.,  1914, 
by  plaintiff,  from  order  of  C.  P.  No.  3,  Philadelphia  Co., 
March  T.,  1912,  No.  314,  refusing  to  take  off  nonsuit  in 
case  of  Joseph  Eleckner  y.  Hotel  Strand.  Before  BiCB, 
P.  J.,  Oblady,  Hbad,  Ebphart  and  Trbxlbb,  JJ.  Re- 
versed. 

Trespass  to  recover  damages  for  the  loss  of  a  traveling 
bag.    Before  Davis,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

At  the  trial  the  court  entered  a  compulsory  nonsuit 
which  it  subsequently  refused  to  take  off. 
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Error  assigned  was  in  refusing  to  take  off  nonsuit. 

Thomas  James  Meagher,  for  appellant. — ^The  relation 
of  innkeeper  and  guest  was  not  necessary  to  be  shown 
to  entitle  the  plaintiff  to  recovery :  Hofford  v.  New  York 
Cent,  Etc.,  Co.,  43  Pa.  Superior  Ct.  303. 

Even  if  the  hotel  was  not  a  bailee  for  hire  but  merely 
a  gratuitous  bailee,  its  unexplained  alleged  loss  of  the 
bag  and  its  contents  raised  a  question  of  gross  negli- 
gence that  could  not  be  dieiposed  of  by  the  court  as  a 
patter  of  law  but  had  to  be  submitted  to  the  jury :  Pres- 
ton V,  Prather,  137  U.  8.  604;  Baker  v.  Bailey,  145 
Southwestern  532. 

"In  determining  whether  a  bailment  is  gratuitous  or 
lucrative  the  inquiry  must  not  be  directed  to  the  char- 
acter or  certainty  of  a  benefit  or  profit  to  either  party; 
but  to  whether  it  was  accepted  for  the  purpose  of  deriv- 
ing the  one  or  the  other.  There  is  always  a  presump- 
tion that  the  bailment  is  one  for  mutual  benefit,  al- 
though the  question  is  always  one  of  fact" :  Woodruff  v. 
Painter,  150  Pa.  91;  Hunter  v.  Reed,  12  Pa.  Superior 
Ct.  112;  McCoUin  v.  Reed,  16  W.  N.  C.  287. 

Where- property  is  received  by  the  bailee  in  good,  and 
returned  in  bad,  condition,  or  not  returned  at  all,  the 
bailee  is  presumed  to  have  acted  negligently :  Logan  v. 
Mathews,  6  Pa.  417;  Hoyt  v.  Clinton  Hotel  Co.,  35  Pa. 
Superior  Ct.  297;  Doyle  v.  Central,  Etc.,  Co.,  45  Pa.  Su- 
perior Ct.  216 ;  Mason  v.  Thompson,  9  Pick  (Mass.)  280 ; 
McDauiels  v.  Robinson,  26  Vt.  316. 

In  Russell  v.  Pagan,  7  Houst.  (Del.)  389  (1886),  it 
was  held  that  a  traveler  who  seeks  and  obtains  stable 
and  provender  for  his  horse  for  reward,  although  he  him- 
^f  lodges  elsewhere,  is  a  guest  in  the  legal  sense. 

Frederick  C.  Jfewhourg,  Jr.,  for  appellee. — ^The  rela- 
tionship of  innkeeper  and  guest  did  not  exist  in  this 
case;  the  appellee  was  simply  the  gratuitous  bailee  of 
the  traveling  b^g  for  the  accommodation  or  convenience 
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of  the  appellant  himself:   Strauss  v.  County  Hotd  & 
Wine  Co.,  12  Law  Rep.  Queen's  Bench  Division  27; 
GrinneU  v.  Cook,  3  Hill  (N.  Y.)  485. 

The  relationship  being  that  of  gratuitous  bailee,  it 
follows  that  there  is  no  liability  on  the  appellee  unless 
gross  negligence  or  fraud  be  shown:  Hibernia  Bldg. 
Assn.  V.  McGrath,  154  Pa.  296 ;  Tompkins  v.  Saltmarsh, 
14  S.  &  R.  275;  Hoflford  v.  New  York  Central,  Etc.,  Ry. 
Co.,  43  Pa.  Superior  Ct.  303. 

There  was  no  evidence  here  of  gross  negligence  or 
fraud,  and  the  nonsuit  was  properly  entered :  Hoy t  v. 
Clinton  Hotel  Co.,  35  Pa.  Superior  Ct.  297;  Hoflford  v. 
New  York  Cent.  &  Hudson  River  R.  R.,  43  Pa.  Superior 
Ct.  303;  Pamham  v.  Camden,  Etc.,  R.  R.  Co.,  55  Pa.  53. 

Opinion  by  Eephart,  J.,  October  11, 1915: 
The  defendant,  a  corporation,  conducted  a  hotel  at 
Atlantic  City,  and  in  the  same  building  operated  a 
garage.  On  a  Saturday,  the  plaintiff,  an  intending  guest 
of  the  hotel,  drove  into  the  garage.  He  was  there  met  by 
a  porter,  who  took  his  traveling  bag  into  the  hotel  oflSce. 
Upon  inquiring  for  accommodations  he  was  informed 
that  there  were  none.  The  plaintiff  then  stated  in  sub- 
stance that  he  would  walk  down  to  the  Shelbume  Hotel, 
and  if  the  defendant  could  secure  accommodations  for 
him  in  its  hotel  the  clerk  should  let  him  know,  that  he 
would  be  found  at  the  Hotel  Shelbume.  Not  wishing  to 
carry  his  grip  around  with  him,  plaintiff  said :  "I  will 
leave  my  bag  here."  The  clerk  said :  ^*Very  well,  we  will 
check  it."  Not  hearing  from  the  defendant  at  a  late  hour 
Saturday  night,  plaintiff  registered  at  the  Shelburne 
Hotel.  On  Monday  morning  he  went  to  the  defendant's 
ofl^ce  and  after  paying  for  the  storage  of  his  car,  gaso- 
line, etc.,  at  the  desk,  he  asked  for  his  bag;  it  could  not 
be  found.  After  several  unsuccessful  efforts  had  been 
made  to  secure  it,  the  plaintiff  brought  this  suit  for  the 
value  of  the  bag  and  its  contents.    A  compulsory  non- 
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Opinion  of  the  Court  [60  Pa.  Superior  Ct 
suit  was  entered  in  the  court  below,  which  later  the  court 
in  banc  refused  to  take  off,  hence  this  appeal. 

Appellant  urges  that  the  relation  of  innkeeper  and 
guest  was  established  through  the  connection  between 
the  garage  and  the  hotel ;  that  both  being  under  the  same 
ownership,  management,  and  the  same  roof,  the  defend- 
ant was  liable  as  an  innkeeperr.  As  we  view  the  facts  in 
this  case  it  is  not  necessary  to  go  that  far.  We  feel  there 
was  sufficient  evidence  before  the  court  from  which  the 
jury  under  proper  instructions  might  find  that  there  was 
a  bailment  for  the  mutual  benefit  and  advantage  6f  both 
parties,  as  in  the  case  of  Woodruff  v.  Painter  &  Eldridge, 
150  Pa.  91.  The  facts  may  not  place  it  under  one  of 
the  technical  classes  of  bailments  for  mutual  benefit,  but 
it  constitutes  one  of  those  exceptional  cases  which  may 
properly  be  termed  a  bailment  for  mutual  benefit.  Such 
bailments  arise  where  there  exists  a  possibility  or  chance 
of  expected  profit  to  accrue  from  the  patronage  of  the 
intending  guest.  As  in  the  case  just  cited,  where  a  person 
purchasing  a  suit  of  clothes,  placed  his  watch  in  a 
drawer,  and  it  was  stol^i  therefrom,  the  expected  profit 
was  the  consideration.  Or,  where  a  wrap  is  laid  on  a 
counter  in  a  place  where  ready  made  cloaks  are  sold, 
and  is  lost,  the  expected  profit  or  chances  of  future  busi- 
ness was  a  sufficient  consideration  to  support  a  bailihent 
for  mutual  benefit :  Bunnell  v.  Stern,  122  N.  Y.  539.  As 
stated  by  the  Supreme  Court,  in  Woodruff  v.  Painter  & 
Eldridge,  supra,  a  bailment  of  this  kind  arises  '4n  such 
cases  only  as  it  is  a  necessary  incident  of  a  business  in 
which  the  bailee  makes  profit."  The  defendant,  in  con- 
ducting a  hotel,  invited  the  public  to  become  guests 
thereof.  When  this  plaintiff  applied  for  accommoda- 
tions he  placed  himself  in  a  position  of  becoming  a  guest 
Had  nothing  beycmd  the  refusal  of  accommodations 
taken  place,  no  contractual  relations  could  have  arisen. 
When  the  plaintiff  told  the  defendant  that  he  would  wait 
for  word  as  to  accommodations  and  the  defendant  accept- 
ed the  plaintiff's  proposition  by  saying :  "Very  well,  we 
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will  check  it  (the  grip)/'  the  defendant  tacitly  placed  the 
plainti£F  on  the  waiting  list  for  accommodations.  An  im- 
plied contract  arose^  the  consideration  for  which  was  the 
"chance  of  profit"  from  plaintiffs  patronage.  Under 
these  circumstances  we  believe  it  was  the  duty  of  the  de- 
fendant to  exercise  ordinary  care  over  such  luggage  left 
in  a  proper  place  and  under  proper  conditions.  It  would 
impose  a  hardship  on  the  public  to  say  that  when  a  guest 
goes  to  a  crowded  hotel  or  one  in  which  there  are  a  large 
number  of  people  seeking  accommodations,  and,  after 
making  application  for  accommodations,  is  requested  to 
wait,  that  the  safety  of  his  luggage  in  the  hands  of  the 
hotel  representative  is  at  the  risk  of  the  guest.  Though 
the  technical  relation  of  innkeeper  and  guest  might  not 
have  arisen  by  reason  of  the  failure  of  the  hotel  authori- 
ties to  accept  the  person  as  a  guesit,  their  conduct  gives 
rise  to  a  higher  degree  of  care  over  property  left  with 
them  than  that  exercised  in  the  case  of  a  gratuitous  bail- 
ment, for  which  the  appellee  contends.  This  relationship 
would  not  exist  for  an  unreasonable  length  of  time.  It 
must  be  determined  within  a  reasonable  time.  The  plain- 
tiff waited  until  Saturday  night  and  returned  early  Mon- 
day morning.  The  court  could  not,  as  a  matter  of  law, 
declare  this  an  unreasonable  length  of  time.  What  was  a 
reasonable  time  should,  under  the  circumstances,  be  left 
with  the  jury.  We  feel  that  the  court  erred  in  not  con- 
sidering other  degrees  of  care  than  that  resultant  from 
the  relationship  of  innkeeper  and  guest,  wherein  the  inn- 
keeper is  an  insurer  of  the  property  of  the  guest  and  the 
loss  of  it  admits  of  no  explanation.  We  agree  that  the 
degree  of  care  imposed  by  such  relationship  waa  too  ex- 
acting, under  the  facts  of  this  case,  but  this  does  not  ex- 
clude consideration  of  a  bailment  wherein  ordinary  care 
is  all  that  is  necessary  and  under  which  the  loss  of  prop- 
erty may  be  explained  and  the  imputation  of  negligence 
overthrown.  Such  is  the  case  before  us.  It  is  not  neces- 
sary to  further  discuss  the  duties  of  the  appellee  in  case 
of  bailments  for  mutual  advantage,  where  ordinary  care 
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is  all  that  is  required :  Woodruflf  v.  Painter  &  Eldridge^ 
supra;  Hoyt  v.  Clinton  Hotel  Co.,  35  Pa.  Superior  Ct. 
297;  Doyle  v.  Central  Railroad  Co.  of  N.  J.,  45  Pa.  Su- 
perior Ct.  216. 

The  assignment  of  error  is  sustained,  the  judgment  is 
reversed,  and  a  venire  facias  de  novo  is  awarded. 


Cunningham,  Appellant,  v.  Cunningham. 

Divorce — Cruel  and  harharaus  treatment — Refusal  of  intercourse 
— Nagging — Constructive  desertion. 

Where  a  hushand  and  wife  before  marriage  entered  into  a  vow 
of  purity,  which  they  understood  to  be  an  agreement  to  abstain 
from  sexual  intercourse,  and  they  live  together  for  twelve  years 
without  having  had  intercourse  although  occupying  the  same  room 
and  the  same  bed,  the  husband  will  not  be  entitled  to  a  divorce  on 
the  groimd  of  cruel  and  barbarous  treatment,  because  his  wife 
resisted  his  sexual  advances,  and  his  allegation  that  she  kept  up  a 
constant  nagging  such  as  fault-finding  and  scolding,  but  never  in 
the  presence  of  third  parties,  will  not  bring  the  case  within  the 
statute. 

Argued  December  3,  1914.  Appeal,  No.  2,  Oct.  T., 
1914,  by  libellant,  from  decree  of  C.  P.  No.  3,  Philadel- 
phia Co.,  Sept.  T.,  1910,  No.  129,  refusing  divorce  in  case 
of  Clement  Remington  H.  Cunningham  v.  Irene  D.  Cun- 
ningham. Before  Bice,  P.  J.,  Orlady,  Head,  Ebphart 
and  Trexlbb,  J  J.    Affirmed. 

Libel  for  divorce. 

Exceptions  to  report  of  Thomas  A.  Fahy,  Esq.,  recom- 
mending decree  for  libellant. 

The  court  filed  the  following  opinions : 

McMiCHAEL,  P.  J.,  December  11, 1913 : 

In  this  case  the  master  appointed  by  the  court  filed 
his  report,  in  which  he  found  in  favor  of  the  libellant 
and  recommended  that  a  divorce  should  be  granted  on 
the  ground  of  cruel  and  barbarous  treatment.    The  mas- 
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ter  declined  to  recommend  a  divorce  on  the  ground  of 
desertion.  Exceptions  were  filed  by  both  libellant  and 
respondent  to  the  master's  report.  The  exceptions  on 
behalf  of  the  libellant  are  as  follows : 

"1.  The  learned  master  erred  in  finding  that  the 
cruelties  and  indignities  suffered  by  the  libellant  con- 
sisted chiefly  in  the  fact  that  respondent  denied  libellant 
the  privilege,  which  as  a  married  man,  he  had  a  right  to 
expec  V. 

"2.  The  learned  master  eri^  in  finding  that  the 
charge  that  the  respondent  deserted  libellant  on  Decem- 
ber 4, 1895,  was  not  sustained. 

^^3.  The  learned  master  erred  in  finding  in  effect  that 
libellant's  understanding  of  the  oath  or  vow  which  the 
parties  took  before  marriage  was  that  they  should  re- 
frain from  sexual  intercourse  after  marriage." 

The  respondent's  exceptions  to  the  master's  report  are 
as  follows : 

"1.  The  learned  master  erred  in  finding  as  a  fact  that 
the  respondent  constantly  nagged  the  libellant  during 
their  married  life. 

^^2.  The  learned  master  erred  in  finding  as  a  fact  that 
the  conduct  of  the  respondent  reduced  the  libellant  to 
such  a  condition  that  had  he  continued  to  live  with  her 
that  his  life  would  have  been  in  danger. 

"3w  The  learned  master  erred  in  finding  that  the  re- 
spondent has  been  guilty  of  such  cruel  and  barbarous 
treatment  as  to  endanger  the  libellant's  health,  and  to 
make  his  condition  intolerable  as  will  justify  a  court 
entering  a  decree  of  divorce  from  the  bonds  of  matri- 
mony. 

^^4.  The  learned  master  erred  in  recommending  that 
a  decree  of  divorce  from  the  bonds  of  matrimony  be  en- 
tered. 

"5.  The  learned  master  erred  in  finding  that  the  re- 
spondent has  received  far  more  from  her  husband  than 
he  was  under  any  circumstances  obliged  to  give  her; 
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that  she  still  has  it,  and  receives  an  ample  tneome  from 
it 

^^6.  The  learned  master  erred  in  rec<munending  that 
no  permanent  alimony  be  decreed  to  respondent,  in  the 
event  that  a  divorce  v.  m.  be  decreed. 

**7.  The  learned  master  erred  in  not  recommending 
that  the  libel  be  dismissed.'' 

The  ease  came  before  the  court  and  the  report  of  the 
master  was  approved,  but  afterwards,  upon  petition, 
was  reargued  before  the  court  in  banc. 

We  are  of  opinicm  that  the  respondent's  exceptions 
two,  three,  four  and  seven  should  be  sustained,  and  that 
the  libellant's  exceptions  should  be  dismissed. 

We  are  of  opinion  that  the  testimony  does  not  justify 
the  master  in  the  findings  which  are  covered  by  these 
exceptions,  and  we,  therefore,  as  a  court,  decline  to  adopt 
these  findings  of  the  master  as  the  findings  of  the  court, 
but  do  find  as  a  fact  that  the  charges  of  cruel  and  bar- 
barous treatment  and  of  indignities  are  not  sustained  by 
the  evidence,  and  that  the  libel  should  be  dismissed. 

The  main  stress  of  the  libellant's  contention  and  of 
his  own  testimony  to  support  his  contention,  is  that  his 
wife  refused  sexual  intercourse.  It  has  been  decided 
by  the  courts  of  Pennsylvania  that  the  refusal  of  sexual 
intercourse  is  not  a  ground  of  divorce  in  Pennsylvania. 
In  Eshbach  v.  Eshbach,  23  Pa.  343,  it  was  held  that  the 
denial  of  sexual  intercourse  was  not  a  ground  for  di- 
vorce, and  in  Frita  v.  Fritz,  14  L.  R.  A.  685,  that  it  was 
not  desertion.  In  Elopfer's  App.,  1  Monaghan  81,  where 
a  husband  filed  a  libel  for  a  divorce  from  Us  wife  on  the 
ground  of  desertion,  and  she  undertook  to  justify  the 
desertion  on  the  plea  that  he  had  denied  her  sexual  in- 
tercourse, and  it  was  admitted  that  there  never  had  been 
any  sexual  intercourse  between  them,  the  lower  court 
held  that  the  wife  had  deserted  her  husband  without  just 
cause  and  entered  a  decree  of  absolute  divorce.  The 
wife  appealed  the  case  to  the  Supreme  Court,  and  the 
decree  was  affirmed  in  a  per  curiam  opinion,  wherein  the 
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court  said:  "Our  law  in  regard  to  divorce  is  loose 
enough  already,  and  we  are  not  disposed  to  relax  it 
further  by  judicial  construction."  The  opinion  of  the 
Supreme  Court  in  Eshbach  v.  Eshbach,  supra,  was  de- 
livered by  Woodward,  J.,  and  this  language  is  used  in 
the  course  of  the  opinion  "Nor  is  the  fact  that  the  hus- 
band lay  in  a  separate  bed  an  act  of  cruelty  as  was  ruled 
in  Aquilar  v.  Aquilar,  1  Haggard  776." 

In~  Elopfer's  Appeal,  reported  in  1  Monaghan,  page 
81,  which  was  an  appeal  from  Common  Pleas,  No.  1,  of 
Allegheny  County,  one  of  the  acts  alleged  to  be  cruelty 
was  that  the  husband  refused  to  have  sexual  intercourse 
with  the  wife.  Slaglb,  J.,  in  delivering  the  opinion 
of  the  court  below,  said:  "The  only  other  ground  of 
complaint  is  that  the  libellant  refused  to  have  sexual 
intercourse  with  his  wife.  This  is  a  fact  necessarily 
dependent  upon  the  testimony  of  the  parties,  or  their 
admissions.  She  alleges  that  her  husband  never  at- 
tempted to  have  connection  with  her  but  once,  and  then 
did  not  succeed ;  he  says  that  he  made  many  attempts ; 
both  admit  that  no  such  intercourse  was  had.  The  tes- 
timony on  this  point  leaves  a  grave  suspicion  that  the 
whole  difficulty  has  not  been  disclosed.  Their  conduct 
is  certainly  very  singular,  but  it  is  not  necessary  to  go 
into  details.  Impotency  is  not  alleged,  and  certainly 
not  proved;  and  the  case  of  Eshbach  v.  Eshbach  rules 
that  a  refusal  to  have  such  connection  is  not  cruel  treat- 
ment.^' An  appeal  was  taken  to  the  Supreme  Court, 
and  in  a  per  curiam  opinion,  delivered  January  7, 1889, 
the  lower  court  was  affirmed. 

Even  if  we  were  satisfied  to  adopt  the  findings  of  the 
master,  that  there  had  been  a  refusal  of  sexual  in- 
tercourse, we  think  that  we  would  be  bound  by  the  de- 
cision of  the  Supreme  Court  in  the  last  cited  case,  but 
the  evidence  is,  in  our  opinion,  insufficient  to  warrant 
a  finding  by  the  court  that  there  was  a  demand  for  and 
refusal  of  sexual  intercourse.  It  appears  from  the  tes- 
timony that  the  libellant  and  respondent  prior  to  thei^ 
Vol.  lx— 40 


Digitized  by 


Google 


626     CUNNINGHAM,  AppeUant,  v.  CUNNINGHAM. 

Opinion  of  Court  below.  [60  Pa.  Superior  Ct. 
marriage  made  a  compact  or  agreement  that  they  would 
live  pure  lives^  and  that  this  was  sanctioned  in  a  most 
solenm  way,  and  that  for  twelve  years  or  more  they  slept 
in  the  same  bed  and  never  had  sexual  intercourse  one 
with  the  other.  The  testimony  of  the  libellant  himself 
is  to  the  effect  that  he  never  asked  his  wife  for  conjugal 
rights.  He  says  that  he  made  approaches  to  her  and 
was  repulsed,  but  we  are  of  opinion  that,  considering  the 
compact  they  made  and  that  they  lived  for  many  years 
together  and  slept  in  the  same  bed  without  sexual  inter- 
course, it  was  incumbent  upon  him  to  say  to  her  that, 
notwithstanding  their  early  vow  or  compact,  he  should 
hereafter  insist  on  his  conjugal  rights.  It  is  true  that 
just  before  he  left  her  he  did  say,  ^^If  you  are  not  human 
I  am,"  or  words  to  that  effect,  but  in  order  to  enable  him 
to  dissolve  the  contract  of  marriage  which  they  had 
made,  it  was  his  duty  to  explain  to  her  that  he  was  no 
longer  willing  to  live  with  her  unless  she  granted  him 
the  rights  of  a  husband.  However  strange,  abnormal 
and  against  nature  was  their  compact  and  their  subse- 
quent mode  of  life,  it  does  not  seem  to  have  affected  his 
health  for  ten  or  twelve  years,  and  although  he  dpes  as- 
sert that  after  that  time  his  health  began  to  break  down, 
the  testimony  is  that  up  to  a  comparatively  short  time 
before  he  left  her  he  was  in  good  health. 

It  is  diflQcult  to  decide  this  case  merely  on  general 
principles.  The  testimony  must  be  studied,  and  al- 
though we  have  great  respect  for  the  master  and  for 
his  learning  and  are  sure  that  his  findings  are  con- 
scientious, yet  we  think  his  finding  that  there  was  cruelty 
was  against  the  law  of  Pennsylvania  as  interpreted  by 
the  higher  courts  and  against  the  evidence. 

The  master  has  found  that  the  libellant  is  justified 
in  having  a  divorce  from  the  respondent  because  she 
nagged  him,  but  there  is  not  a  word  of  testimony  to 
show  that  she  ever  reproached  him  or  reviled  him  in 
public,  nor  does  the  testimony  of  the  libellant  himself 
go  so  far  as  to  assert  that  she  used  vituperative  or  un- 
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kind  words  towards  him.  The  complaints  she  made 
may  and  very  likely  did  proceed  from  a  nervous  woman. 
To  nag  means  to  "scold  or  annoy  habitually,"  but  we 
have  not  been  shown  any  case  in  Pennsylvania  where 
a  divorce  has  been  granted  for  such  a  cause.  The  mas- 
ter, it  is  true,  had  a  better  opportunity  to  judge  of  the 
parties  than  we  have,  but  the  conflict  between  the  wit- 
nesses is  not  very  great.  It  is  in  the  inferences  to  be 
drawn  from  the  testimony  rather  than  in  deciding  be- 
tween witnesses  as  to  who  is  to  be  believed  and  who  is 
not  to  be  believed  that  we  think  the  learned  master  erred. 

As  the  Supreme  Court  said  in  Klopfer's  Appeal, 
supra,  our  law  in  regard  to  divorce  is  loose  enough  al- 
ready, and  we  are  not  disposed  to  relax  it  further  by 
judicial  construction.  The  testimony  as  to  refusal  is 
vague  and  indefinite.  And  the  fact  of  the  compact,  and 
of  their  life  together  for  twelve  years  without  sexual 
intercourse,  has  forced  the  conclusion  on  the  court  that 
their  method  of  life  was  by  mutual  consent,  and  not  on 
account  of  the  refusal  or  denial  by  the  woman  of  con- 
jugal rights. 

There  is  another  consideration.  It  appears  from  the 
evidence  that  the  libellant  from  the  time  of  the  mar- 
riage until  he  left  the  respondent  lived  with  her  in  the 
house  of  the  respondent's  father,  who  was  a  man  then 
well  to  do,  and  that  the  libellant's  sole  contribution  to 
the  expenses  of  the  household  was  |3.50  a  week.  Dur- 
ing all  this  time  the  libellant  was  able  to  save  money, 
and,  being  an  industrious  and  intelligent  man,  he  was 
advanced  in  his  business  and  gradually  acquired  that 
which  should  be  enough  to  support  himself  and  his  wife. 
So  that  if  the  marriage  contract  be  annulled  (as  the 
master  has  recommended  that  no  alimony  be  allowed), 
the  respondent  will  be  entirely  dependent  upon  herself 
or  upon  the  charity  of  others  for  her  support.  She 
may  even  become  a  burden  on  the  public.  Her  father, 
who  was  a  generous  and  prosperous  man  and  who  aided 
the  libellant,  may  have  become  bankrupt,  and  the  libel- 
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lant,  who  has  become  prosperous,  should  not  be  perr 
mitted  to  throw  off  the  responsibilities  which  he  under- 
took when  he  married  the  respondent.  It  is  true  that 
the  Superior  Court,  in  a  proceeding  under  the  Act  of 
1905  refused  the  respondent  support  and  relegated  the 
parties  to  the  divorce  proceedings.  That  case  was  a 
different  one.  The  issue  having  been  different  we  do 
not  regard  that  decision  as  an  adjudication  of  the  issues 
involved  in  the  present  case. 

There  are  well  reasoned  cases  in  other  states  which 
have  held  that  the  refusal  of  sexual  intercourse  is  a 
ground  for  divorce.  Thus  it  has  been  held  in  New  Jer- 
sey that  a  refusal  of  se:$:ual  intercourse  ip  constructive 
desertion.  But  the  courts  of  Pennsylvania  have  taken 
a  different  view.  They  have  held  that  refusal  of  sexual 
intercourse  is  neither  an  act  of  cruelty  nor  an  act  of 
desertion,  and  we  think  we  are  bound  by  those  decisions. 
The  legislature  of  Pennsylvania  has,  by  numerous  enact- 
ments, enlarged  the  jurisdiction  of  the  divorce  courts  of 
Pennsylvania,  but  the  fundamental  causes  of  divorce, 
cruel  and  barbarous  treatment,  indignities  to  the  person, 
desertion  and  adultery,  are  still  the  only  grounds  for 
divorce  in  this  State,  and  we  do  not  think  that  the  libel? 
lant  has  shown  by  testimony  that  his  case  falls  within 
any  of  these  grounds. 

Exceptions  5  and  6,  which  refer  to  alimony,  become 
unimportant  if  a  divorce  is  finally  refused.  We,  there- 
fore do  not  pass  upon  them. 

The  libel  is  dismissed  and  the  divorce  refused. 

Ferguson,  J.,  December  11, 1913 : 

I  concur  in  the  views  expressed  in  the  opinion  of  the 
president  judge  and,  at  his  suggestion,  add  the  follow- 
ing views  by  which  I  independently  arrived  at  the  same 
conclusions: 

The  learned  master  in  this  case  in  his  report  states 
what  he  conceives  to  be  the  real  issue  in  these  words : 
*'The  real  issue,  therefore,  is.  Does  a  refusal  to  submit 
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to  sexual  intercourse  which  results  in  the  health  of  the 
injured  party  becoming  impaired^  constitute  cruel  and 
barbarous  treatment?"  The  master  finds  as  a  fact  that 
prior  to  their  marriage  the  parties  entered  into  a  vow 
of  ptirity,  which  both  Understood  to  be  an  agreement 
to  abstain  from  sexual  intercourse  with  each  other. 
For  a  period  of  twelve  years  the  parties  adhered  to  this 
agreement  While  occupying  the  same  room  and  the  same 
bed.  During  this  time  sexual  approaches  were  made 
by  the  libellant^  which  were  reptdsed  by  the  respondent, 
and  the  master  finds  that  during  all  these  years  the  ante- 
nuptial agreement  Was  adhered  to  willingly  by  the  wife 
and  most  unwillingly  by  the  busband.  The  master  is 
impressed  by  the  fact  thait  medical  witnesses  are  of 
opinion  that  such  a  course  of  conduct  might  develop 
neurasthenia,  and  he  argues  that  such  an  unnatural  way 
of  living,  coupled  with  "constant  nagging"  on  the  part 
of  the  wife,  might  seriously  impair  the  health  of  the 
libellant.  He  makes  no  specific  findings  as  to  what  the 
"constant  nagging"  consisted  of,  but  the  evidence  shows 
that,  at  the  worst,  this  nagging  consisted  of  fault  find* 
ing  and  scolding.  Both  parties  agree  in  their  evidence, 
however,  that  nothing  ever  occurred  in  the  presence  of 
third  parties  to  indicate  anything  other  than  a  happy 
and  harmonious  marital  relationship. 

The  master,  therefore,  well  aware  of  the  decisions 
which  he  quotes,  that  a  denial  of  sexual  intercourse  in 
itself  does  not  amount  to  legal  cruelty,  but  apparently 
impressed  by  other  decisions  to  the  effect  that  any  course 
of  conduct  which  endangers  life  or  health  constitutes 
legal  cruelty,  concludes  that  the  respondent  has  been 
guilty  of  such  cruel  and  barbarous  treatment  as  to  en- 
danger the  libellant's  health,  and  recommends  that  a 
decree  of  divorce  be  entered. 

I  cannot  concur  in  the  conclusion  which  the  master 
has  reached.  The  ground  for  divorce  is  cruelty,  and, 
unquestionably,  in  the  mind  of  the  master  and  of  the 
libellant,  the  cruelty  consisted  chiefly  in  the  denial  by 
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the  wife  of  the  natural  and  proper  demands  which  her 
husband  made  upon  her.  It  is  true  they  were  not  made 
by  word  of  mouth.  The  master  has  found,  and  the  evi- 
dence warrants  the  conclusions,  that  these  demands 
were  made  by  actions,  but  their  intent  was  suflSciently 
clear  to  the  respondent.  These  demands  were  refused 
by  her.  That  is  unquestionably  the  real  basis  for  this 
suit.  The  libellant,  however,  was  not  obliged  to  con- 
tinue in  such  unnatural  relationship.  No  one  would 
have  been  surprised  if,  after  a  series  of  approaches 
within  a  reasonably  brief  space  of  time,  he  had  been 
dissatisfied  with  the  relationship  existing  between  him- 
self and  his  wife  and  had  ended  it.  The  extraordinary 
fact  that  he  persisted  in  close  and  intimate  relations 
with  his  wife  for  a  period  of  twelve  years,  during  which 
time  these  approaches  and  repulses  continued,  shows 
clearly  that  he  acquiesced  in  his  wife's  behavior  as  a 
compliance  with  the  agreement  they  had  made.  How, 
therefore,  can  it  be  believed  otherwise,  than  that  the 
libellant,  except  for  the  exhibition  of  occasional  and 
temporary  desire  to  break  their  agreement,  was  entire- 
ly satisfied  that  it  should  stand?  He  never  proposed 
that  the  agreement  be  broken.  If  after  many  years  he 
finds  his  health  is  affected  must  it  not  be  regarded  as  a 
fact  that  his  own  adherence  to  the  compact  was  as  much 
the  cause  of  that  condition  of  health  as  the  conduct  of 
his  wife? 

I  am  not  convinced,  however,  that  this  conduct  af- 
fected the  libellant's  health,  in  fact,  he  is  not  convinced 
of  it  himself,  because  he  so  states  in  his  evidence,  and 
it  appears  that  this  condition  of  health  did  not  develop 
until  a  few  months  prior  to  the  time  when  the  parties 
actually  separated.  If  a  life  of  continence  under  such 
conditions  was  likely  to  affect  the  health  of  the  man,  it 
surely  would  have  developed  long  before  the  time  indi- 
cated by  the  evidence,  and  while  I  can  readily  believe  the 
opinions  of  medical  experts,  to  the  effect  that  such  a  re- 
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lationship  might  have  that  result^  I  am  not  convinced 
that  it  did  in  this  case. 

The  case  cannot  be  bolstered  np  by  evidence  of  so- 
called  ^^nagging**  on  the  part  of  the  wife.  As  above 
suggested^  this  "nagging*'  never  took  place  in  the  pres- 
ence of  other  persons.  It  is  quite  clear  that  the  wife 
was  of  a  querulous,  fault-finding  and  exacting  disposi- 
tion, but  all  scoldings,  discussions,  quarrels  and  other 
unpleasant  conversations  took  place  only  in  their  pri- 
vate apartments.  These  matters  in  themselves  would 
not  constitute  a  basis  for  an  action  in  divorce :  Schulze 
V.  Schulze,  33  Superior  Court  325.  They  do  not  amount 
to  legal  cruelty.  It  is  clear  from  our  decisions  that  a 
denial  of  sexual  intercourse  in  itself  is  not  cruel  and 
barbarous  treatment.  Neither  is  bad  temper  and  fault- 
finding. How  can  it  be  said  that,  putting  them  together, 
they  may  jointly  become  the  basis  for  an  action  of  di- 
vorce, if  ill  health  develops,  especially  when  the  libel- 
lant  never  told  his  wife  that  anything  that  she  had  done ' 
or  refused  to  do  had  any  relation  to  the  condition  of  his 
health  down  to  the  actual  moment  of  parting?  He  then 
indicated  that  the  reason  for  his  separation  from  her, 
and  presumably  the  explanation  of  his  bad  health,  was 
the  fact  that  she  refused  to  accord  to  him  the  marital 
rights  of  a  husband.  It  was  to  be  expected  that  such  a 
relationship  would  in  time  affect  the  nerves  and  the 
health  of  both  of  them.  It  is  surprising  that  for  so  long 
a  period  of  time  neither  of  them  was  affected.  It  is 
reasonable  to  suppose  that  much  of  the  bad  temper  and 
fault-finding  on  the  part  of  the  wife  was  due  to  their  un^ 
natural  relations,  whether  she  so  understood  it  or  not, 
but  I  fail  to  see  how  her  adherence  to  their  original 
agreement  acquiesced  in  though  unwillingly  by  the  hus- 
band, can  at  this  late  day  justify  the  court  in  holding 
that  she  was  guilty  of  cruel  and  barbarous  treatment, 
even  though  she  was  also  guilty  of  fault-finding  and 
nagging.  The  parties  both  persisted  in  an  unnatural 
relation.     Doubtless   they   were  both   affected   by   it. 
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Neither  one  can  with  justice  place  the  blame  for  the  re- 
sults on  the  other.  They  were  both  at  fault  in  respect 
to  the  essential  cause  of  the  condition  of  the  health  of 
both  of  them.  For  these  reasons  I  am  obliged  to  con- 
clude that  the  master  was  in  error  in  his  conclusion  that 
the  wife  was  guilty  of  cruel  and  barbarous  treatment. 

The  master  has  declined  to  find  the  respondent  guilty 
of  desertion,  and  to  this  finding  the  libellant  has  filed 
exceptions.  In  this  I  think  the  master  was  justified  by 
the  evidence.  It  was  the  libellant  who  absented  himself 
from  the  habitation  of  the  respondent.  So  far,  there- 
forcy  as  the  actual  withdrawal  from  the  habitation  is 
concerned,  the  libellant  is  the  guilty  party.  It  is  true 
the  wife  declares  that  while  she  is  willing  to  return  to 
her  husband  or  have  him  return  to  her,  she  is  unwilling 
to  break  the  ante-nuptial  oath,  as  she  describes  it.  In 
other  jurisdictions  this  might  be  construed  to  be  a  tech- 
nical desertion,  but  there  is  no  warrant  for  it  in  the  deci- 
sions of  Pennsylvania. 

In  view  of  our  disagreement  with  the  master  upon  his 
conclusion  that  the  libellant  is  entitled  to  a  decree  of 
divorce,  it  is  unnecessary  for  us  to  dispose  of  the  ques- 
tion of  permanent  alimony. 

Error  assigned  was  decree  dismissing  the  libel. 

John  G.  Johnson,  with  him  Francis  S.  Mcllhenny,  for 
appellant. — ^The  law  of  Pennsylvania  has  been  crystal- 
lized into  the  principle  that  any  course  of  unjustifiable 
treatment  which  impairs  the  health  is  cruel  and  bar- 
barous treatment:  Russell  v.  Russell,  37  Pa.  Superior 
Ct.  348;  Barnsdall  v.  Barnsdall,  171  Pa.  625;  Fay  v. 
Fay,  27  Pa.  Superior  Ct  328;  Hartman,  21  Dist  Rep. 
341. 

Nothing  injurious  to  the  health  can  be  required  of 
either  party  in  marriage.  But  if  from  no  consideration 
of  health,  and  from  no  other  good  reason,  either  the  hus- 
band or  the  wife  permanently,  totally  and  irrevocably 
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puts  an  end  to  what  is  lawful  in  marriage  and  unlawful 
in  every  other  relation, to  what  distinguishes  mar- 
riage from  every  other  relation, this  by  the  better 

opinion  constitutes  matrimonial  desertion, :  Bay- 

mond  V.  Baymond,  79  Atl.  Bep.  430;  Yawger  v.  Yawger, 
86  Atl.  419;  Bector  v.  Bector,  78  N.  J.  Eq.  396. 

Befusal  to  permit  intercourse  has  been  held  to  be  de- 
sertion in  numerous  other  jurisdictions  of  which  the 
following  cases  may  be  cited  as  examples :  Whitfield  v. 
Whitfield,  89  Ga.  471;  Evans  v-  Evans,  93  Ky.  510; 
Graves  v.  Graves,  88  Miss.  677;  Sisembre  v.  Sisemore, 
17  Ore.  542;  Stein  v.  Stein,  5  Col.  55;  Hayes  v.  Hayes, 
144  Cal.  625 ;  Pitts  v.  Pitts,  46  N.  H.  184. 

The  English  practice  in  such  cases  appears  to  be  to 
draw  an  inference  of  importance  even  without  medical 
testimony  iand  to  enter  a  decree  for  nullity  of  marriage : 
S.  V.  S.,  24  Times  Law  Beports  253;  P.  v.  P.,  75  Law 
Times  Beports  192;  G.  v.  G.,  2  Probate  &  Divorce  Be- 
ports 287. 

James  Oay  Oordon,  with  him  Wm.  Taylor,  D.  P.  Hib- 
herd  and  Samuel  P.  Tull,  for  appellee. — Long  lapse  of 
time  between  the  occurrence  of  a  matrimonial  offense 
and  an  application  for  a  divorce  will  bar  the  suit,  unless 
a  satisfactory  excuse  is  shown  for  the  delay;  the  same 
rule  being  applied  as  in  equity  cases  in  general :  Berger 
V.  Berger,  23  Pa.  C.  C.  B.  232;  G.  v.  H.,  10  App.  Gas. 
171. 

The  refusal  to  permit  sexual  intercourse  is  not  a 
ground  for  divorce  either  upon  the  allegation  of  cruel 
and  barbarous  treatment  or  of  desertion :  Thompson  v. 
Thompson,  50  Pa.  Superior  Ct.  159 ;  Anonymous  Case, 
52  N.  J.  Eq.;  Southwick  v.  Southwick,  97  Mass.  327; 
Wacker  v.  Wacker,  55  Pa.  Superior  Ct  380;  Buys  v. 
Buys,  56  Pa.  Superior  Ct.  338. 

The  nagging  was  no  ground  for  divorce:  Schulze  v. 
Schulze,  33  Pa.  Superior  Ct.  352;  Bussell  v.  Bussell,  37 
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Pa.  Superior  Ct.  348;  Barnsdall  v.  Barnsdall,  171  Pa. 
625;  Biddle  v.  Biddle,  50  Pa.  Superior  Ct.  30. 

Opinion  by  Head,  J.,  October  11,  1915 : 
We  may  agree  with  the  able  counsel  for  appellant  that 
^^this  is  a  most  remarkable  and  unusual  case."  Strange 
as  the  facts  may  be,  the  legal  questions  arising  from 
them  which  must  control  the  determination  of  the  ap- 
peal before  us,  are  neither  numerous  nor  complicated. 
Both  are  sufficiently  stated  in  the  opinions  filed  in  the 
court  below  which  will  be  printed  in  the  report  of  the 
case. 

The  libellant  seeks  to  be  relieved  from  the  obligations 
of  what  is  considered,  by  all  Christian  nations,  to  be  at 
least  the  most  important  civil  contract  into  which  two 
human  beings  can  enter,  to  wit,  the  contract  of  marriage. 
His  right  to  such  relief  is  neither  a  natural  nor  an  ab- 
solute one.  If  it  exists,  it  is  because  the  sovereign 
legislative  power  has  chosen  to  confer  it,  in.  relief  of 
recognized  evils  incident  to  a  further  continuance  of  the 
marital  obligation,  which  would  be  more  harmful  to 
the  State  than  the  severance  of  that  relation.  To  en- 
title him  to  a  decree,  therefore,  he  must  have  established 
the  existence  of  some  cause  recognized  by  the  legislature 
as  a  sufficient  support  for  the  judgment  he  seeks.  The 
original  libel  rested  the  case  of  the  libellant  on  the  alle- 
gation that  the  respondent  ^^by  cruel  and  barbarous 
treatment  and  indignities  to  his  person  hath  rendered 
the  condition  of  this  libellant  intolerable  and  his  life 
burdensome  and  his  health  has  been  thereby  seriously 
impaired."  Later  on  he  sought  to  amend  his  original 
bill  and  was  permitted  to  amend  it  by  alleging  the  re- 
spondent had  been  guilty  of  willful  and  malicious  de- 
sertion. Although  the  libellant  and  respondent  had 
lived  together  in  the  marital  relation  for  upwards  of 
twelve  years,  and  during  that  period  had  occupied  the 
same  room  and  bed,  in  his  amended  complaint  he  lays 
the  time  of  the  desertion  as  of  the  date  of  his  marriage. 
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It  is  apparent^  therefore,  that  the  desertion  of  which  he 
complains  is  not  the  ordinary  case  of  desertion,  under- 
stood in  the  speech  of  the  people,  when  that  term  is 
used.  It  is  a  species  of  fictitious  or  constructive  deser- 
tion resulting,  as  he  believes,  from  the  unusual  relation 
that  existed  between  himself  and  his  wife  during  the 
many  years  that  elapsed  between  their  marriage  and 
their  actual  separation.  His  right  to  a  decree  of  divorce 
depends  on  two  questions,  vias:  Has  he  shown  by  the 
evidence  in  the  record  that  his  wife  had  willfully  and 
maliciously  deserted  him  for  the  statutory  period  before 
the  filing  of  his  libel?  Has  he  established  that  she  had 
subjected  him  to  a  course  of  cruel  and  barbarous  treat- 
ment, within  the  meaning  of  the  statute,  or  such  tn- 
^gnities  to  his  person  as  to  render  his  condition  in- 
tolerable and  his  life  burdensome? 

The  learned  court  below,  after  a  full  examination  of 
the  evidence  and  a  careful  consideration  of  the  legal 
propositions  arising  therefrom,  answered  both  of  these 
questions  in  the  negative  and  refused  the  decree  prayed 
for.  We  are  obliged  by  the  statute,  conferring  and  de- 
fining our  jurisdiction^  to  examine  for  ourselves  the  tes- 
timony in  cases  of  this  character  and  to  determine  there- 
from, independent  of  the  findings  of  any  examiner  or 
even  of  the  court  below,  whether  or  not  in  truth  and  in 
fact  a  legal  cause  of  divorce  has  been  made  out 

Leaving  aside  for  the  moment  any  consideration  of 
the  central  fact  out  of  which  this  controversy  evidently 
arises,  let  us  briefly  dispose  of  the  contention  between 
the  parties  as  to  whether  or  not  a  cause  of  divorce 
exists  because  of  what  is  called  '^nagging*'  by  the  wife; 
differences  of  opinion  as  to  many  more  or  less  everyday 
questions.  We  agree  with  the  learned  court  below  that 
as  to  this  branch  of  the  case  no  cause  of  divorce  has 
been  shown.  In  stating  the  law  on  this  question  we 
can  do  no  better  than  repeat  what  we  said  in  Ingram 
V.  Ingram,  58  Pa.  Superior  Ct.  522,  a  case  that,  in  this 
respect  alone,  presented  much  more  aggravating  fea- 
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tnres  than  the  case  at  bar,  viz :  "Her  testimony  does 
tend  to  establish  that  he  frequently  refused  to  talk  with 
her;  that  on  one  occasion  some  years  ago  he  pointed  a 
revolver  at  her,  although  he  uttered  no  threat  he  would 
use  it;  that  he  would  remain  away  from  home  until  late 
at  night,  and  sometimes  all  of  the  night,  leaving  her  a 
prey  to  anxiety  for  his  safety  and  apprehension  for  her 
own.  These  and  other  like  facts  testified  to  indicate  a 
course  of  conduct  which,  if  established,  would  neces- 
sarily be  productive  of  much  unhappiness.  But  if  it  be 
*^such  cruel  and  barbarous  treatinent"  endangering  the 
wife's  life  as  is  contemplated  by  the  statute,  then,  in- 
deed is  our  language  too  poor  to  furnish  adequate  terms 
to  apply  to  the  conduct  usually  depicted  in  the  cases 
where  divorces  have  been  granted  on  the  grounds  we 
have  been  considering.  So,  too,  there  may  be  and  are 
many  and  serious  injuries  to  that  inner  and  finer  life 
which  is  of  the  spirit,  that  are  not  the  indignities  to  the 
person'  with  which  the  statute  deals.  The  legislature 
has  not  yet  seen  fit  to  recognize  as  grounds  of  divorce 
that  temperaments  are  incompatible,  that  ideals  have 
been  lowered,  that  indifference  has  usurped  the  seat  of 
affection,  and  unhappiness  driven  away  peace  and  con- 
tentment.'' 

The  peculiar  view  which  this  respondent  now  enter- 
tains, of  her  duties  and  obligations  in  the  marriage  state, 
had  its  origin  in  her  conception  of  that  relation  before 
she  entered  into  it.  Whatever  may  now  be  the  under- 
standing of  her  husband  as  to  the  letters  he  wrote  and 
the  way  he  conducted  himself  at  that  time,  no  fair- 
minded  reader  of  the  evidence  can  doubt  what  was  the 
understanding  of  the  respondent.  She  had  every  reason 
to  believe  that  her  conception  of  what  she  viewed,  as 
the  better  idea  of  the  way  in  which  two  married  people 
should  live,  was  fully  shared  by  her  proposed  husband, 
and  that  he  not  only  accepted  it  but  desired  to  live  in 
accordance  with  it,  and  to  that  end  requested  her  aid 
even  if  times  should  come  when  for  the  moment  he  might 


Digitized  by 


Google 


CUNNINGHAM,  AppeUant,  v.  CUNNINGHAM.     637 
622,  (1916).]  Opinion  of  the  Court 

be  unable  to  wholly  live  up  to  it.  The  evidence  tends 
to  show  that  during  many  years,  in  all  material  ways,  he 
lived  and  prospered  by  holding  to  the  compact  on  which 
they  had  mutually  built  their  hopes  of  future  happiness. 
If  it  be  true  that  these  conceptions  of  life  and  its  obli- 
gations, strained  and  abnormal  as  they  may  appear^ 
have  now  entered  so  deeply  into  the  make-up  of  this 
woman  as  to  dominate  her  attitude  towards  her  husband, 
it  cannot  be  said  that  he  is  without  responsibility  for 
their  existence. 

The  opinions  filed  by  the  court  below,  as  we  think 
after  much  reflection,  exhibit  convincing  reasons  for 
the  conclusion  that,,  as  the  record  is  now  before  us,  this 
libellant  has  failed  to  show  either  a  case  of  willful  and 
malicious  desertion  without  cause,  or  of  cruel  and  bar- 
barous treatment  and  indignities  to  his  person  within 
the  contemplation  of  the  statute.  The  assignments  of 
error  are  overruled. 

Decree  affirmed. 


Edelman,  Appellant,  v.  Moser. 

Justice  of  the  peace — Appeals — Defects  in  records-Laches — 
Waiver — Nonsuit, 

Where  the  transcript  of  an  appeal  from  a  justice  of  the  peace 
bears  no  certificate  of  the  justice,  and  the  affidavit  made  by  the 
defendant  is  not  accompanied  by  the  jurat  of  the  justice,  the  plain- 
tiff cannot  after  the  expiration  of  almost  a  year,  object  to  such 
defects  when  the  case  is  called  for  triaL 

Where  a  rule  of  court  provides  that  all  motions  to  set  aside  a 
nonsuit  shall  be  made  and  filed  within  five  days  after  the  trial,  the 
plaintiff  cannot  ask,  after  the  expiration  of  six  months  from  the 
trial,  to  have  the  nonsuit  set  aside. 

Argued  Dec.  8,  1914.  Appeal,  No.  86,  Oct.  T.,  1914, 
by  plaintiff,  from  order  of  C.  P.  Northampton  Co.,  Dec. 
T.,  1912,  No.  7,  refusing  to  take  oflf  nonsuit  in  case  of 
Andrew  Edelman  v.  William  H.  Moser.    Before  BiGB, 
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P.  J.,  Orlady^  Head,  Ebphart  and  Tbbxleb,  JJ.  Af- 
firmed. 

Trespass  in  trover  and  conversion  for  the  value  of  one 
horse,  one  lot  of  hay  and  buffalo  robe.  Before  Stew- 
art, J. 

From  the  record  it  appeared  that  the  case  originated 
before  a  justice  of  the  peace,  and  was  taken  into  the 
Common  Pleas  by  a  transcript  of  appeal. 

The  transcript  was  filed  Nov.  15, 1912.  The  case  was 
called  for  trial  on  October  23, 1913. 

At  the  trial  the  following  motion  was  made:  Mr. 
Seip. — Plaintiff  moves  to  strike  off  the  appeal  for  the 
reason  that  there  is  nothing  in  court  to  show  that  an 
appeal  was  taken,  nothing  appears  upon  what  is  offered 
as  a  transcript  that  any  appeal  was  taken  by  the  defend- 
ant; what  appears  upon  the  paper  purporting  to  be  the 
transcript  as  the  affidavit  of  the  appellant  is  defective 
in  that  no  jurat  is  added;  and  the  recognizance  is  de- 
fective in  that  it  does  not  appear  that  the  recognizance 
was  taken  before  the  alderman  or  justice  of  the  peace 
before  whom  the  case  was  heftrd,  or  before  any  one  else, 
and  that  it. does  not  bind  the  obligor  either  to  costs,  in- 
terest, debt,  or  anything  else,  and  that  there  does  not  ap- 
pear upon  the  transcript  any  certificate  or  certification 
of  the  proceedings  over  the  hand  and  seal  of  the  justice 
of  the  peace  or  alderman,  whoever  may  have  handled  it, 
to  the  effect  that  the  proceeding  as  on  that  paper  con- 
tained is  the  whole  proceeding  on  his  docket 

The  Court. — The  motion  of  the  plaintiff  to  dismiss  on 
the  ground  that  the  justice  of  the  peace  has  not  certified 
to  the  correctness  of  the  record  is  denied,  because  the 
transcript  was  filed  November  15, 1912,  and  nothing  was 
done  by  the  plaintiff  in  the  suit  before  the  justice  to  have 
it  stricken  off  until  the  case  was  on  this  week's  trial  list, 
and  we  think  the  application  is  too  late.  48  Pa.  202,  81 
Pa.  411.    Plaintiff  excepts  and  bill  sealed.     (1,  2,  3.) 

The  defendant  moved  for  a  compulsory  nonsuit  on  the 
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ground  that  no  demand  had  been  made  for  the  goods. 
The  motion  was  granted. 

Errors  assigned  were  (1,  2,  3)  refusal  to  strike  oflf  ap- 
peal; (5)  refusal  to  strike  off  nonsuit. 

Asher  8eip,  for  appellant. — The  appeal  should  h^ve 
been  stricken  off:  Weaver  v.  Bussel,  16  Pa.  C.  C.  B.  428; 
Harris  v.  Philadelphia  Traction  Co.,  180  Pa.  184;  Con- 
nell  V.  O'Neill,  154  Pa.  582;  Piatt-Barber  Co.  v.  Groves, 
193  Pa.  475;  Beal  Estate  Trust  Co.  v.  Pennsylvania 
Sugar  Befining  Co.,  239  Pa.  456;  Neely  v.  Fell,  14  Dis. 
Bep.  686 ;  Sturtevant  v.  Prazer,  14  Dist.  Bep.  448. 

John  D.  Hoffman,  for  appellee,  cited :  Craig  v.  Bar- 
clay, 48  Pa.  202 ;  Cochran  v.  Parker,  6  S.  &  B.  549 ;  Wil- 
son V.  Kelly,  81  Pa.  411. 

Opinion  by  Trbxler,  J.,  October  11, 1915 : 
The  transcript  of  appeal  from  the  alderman  to  the 
Common  Pleas  bore  no  certificate  of  the  justice  and  the 
affidavit  made  by  the  defendant  was  not  accompanied 
by  the  jurat  of  the  alderman.  No  objection  however  was 
made  to  these  defects  by  the  plaintiff  until  the  case  was 
called  for  trial  after  tiie  expiration  of  almost  a  year. 
The  question  therefore  for  us  to  consider  is  not  whether 
such  certificate  and  jurat  are  required,  but  whether  by 
his  delay  in  raising  the  question,  the  plaintiff  has  waived 
his  right  to  object  In  Wilson  v.  Kelly,  81  Pa.  411, 
cited  by  the  lower  court,  it  was  held  that  the  omission  to 
make  the  affidavit  to  an  award  was  fatal,  but  if  the  ob- 
jection was  not  made  in  time,  the  appellee  was  supposed 
to  have  waived  the  irregularity.  In  that  case  the  delay 
was  from  March  to  November  and  two  terms  of  court  had 
intervened.  The  court  held  that  the  appellee  had  by  his 
delay  encouraged  the  appellant  to  incur  expenses  in  the 
preparation  for  trial  and  had  induced  the  plaintiff  by  his 
act  of  omission  to  believe  that  all  irregularity  was 
waived.    The  objection  in  that  case  as  in  this  was  made 
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when  the  parties  were  ready  for  trial.  In  Craig  v. 
Brown,  48  Pa.  202,  the  omission  to  attach  a  revenue 
stamp  could  not  be  taken  advantage  of 4n  an  appeal  from 
a  justice  unless  within  a  reasonable  tim^.  It  was  top 
late  after  the  expiration  of  a  year.  In  Cona.  v.  Crum 
Lynne  Iron  &  Steel  Co.,  27  Pa.  Superior  Ct  50^^  an  ob- 
jection that  the  appeal  from  a  tax  assessment  was  t^en 
too  late  was  overruled  because  the  defendant  had  failed 
to  raise  the  objection  before  the  plaintiff  had  filed  hii^ 
statement  and  taken  a  rule  for  judgment  for  want  of  a^ 
sufficient  affidavit  of  defense.  In  the  case  before  us,  al- 
though the  transcript  was  filed  November  15, 1912,  noth- 
ing was  done  to  call  the  matter  to  the  attention  of  the 
court  until  the  case  was  called  for  trial  on  October  22, 

1913. 

The  courts  are  loath  to  allow  any  suitor  to  hold  an 
objection  in  reserve  and  wait  until  the  opportune  mo- 
ment presents  itself  and  then  urge  it  to  the  greater  dam- 
age of  his  adversary.  Matters  merely  in  abatement  or 
suspension  of  the  action  or  denial  of  the  status  of  the 
suitor  should  be  made  before  the  case  is  ready  for  trial 
on  the  merits.  We,  of  course,  do  not  decide  that  an 
omission  to  certify  to  the  record  or  to  attest  the  affidavit 
would  or  would  not  be  proper  ground  for  objection  to  the 
appeal  if  made  within  a  reasonable  time,  but  by  his  delay 
the  appellee  has  waived  his  right  to  object. 

The  other  matter  raised  is  that  the  court  erred  in  not 
taking  off  the  nonsuit.  The  action  was  one  of  trover  and 
conversion.  The  reason  given  for  the  entry  of  the  non- 
suit was  that  the  plaintiff  failed  to  make  a  demand  prior 
to  bringing  suit  The  nonsuit  was  entered  October  23, 
1913.  A  motion  to  take  it  off  was  made  April  14,  1914. 
The  rules  of  court  of  Northampton  County  provide  that 
all  motions  to  set  aside  a  nonsuit,  with  the  reasons 
therefor,  shall  be  made  and  filed  five  days  after  verdict 
and  shall  be  delivered  to  the  trial  judge  together  with 
a  brief  in  support  of  the  motion  not  later  than  the  sec-: 
ond  Monday  after  the  trial.    There  is  nothing  unreason* 
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able  in  such  a  rule.  It  is  certainly  desirable  that  the 
question  as  to  whether  the  act  of  the  court  in  entering 
the  nonsuit  shall  be  regarded  as  a  finality  or  become  the 
occasion  of  further  argument  should  be  settled  within  a 
reasonable  time.  In  the  face  of  such  a  rule  to  wait  al- 
most six  months  is  inexcusable.  As  was  stated  in  Harvey 
V.  Pollock,  148  Pa.  534,  the  application  to  take  oflE  a  non- 
suit should  be  made  within  the  proper  time.  When  the 
plaintiff  allowed  the  nonsuit  to  stand  for  the  length  of 
'time  above  indicated  and  upon  application  to  take  it  off 
presented  no  reasons  for  asking  the  grace  of  the  court 
to  relieve  him  from  the  application  of  the  rule  of  court, 
he  was  not  entitled  as  a  matter  of  right  to  have  his  mo- 
tion granted  even  if  the  reasons  urged  may  have  had 
merit  in  them. 

All  the  assignments  of  error  are  overruled,  judgment 
affirmed. 


Kleinhans  v.  Northampton  Traction  Co.,  Appel- 
lant. 

Road  law — Dedication  of  street — Evidence. 

Where  an  owner  of  a  strip  of  land  leases  the  strip  to  a  street 
railway  company  reserving  the  right  to  dedicate  it  to  public  use, 
and  providing  that  on  such  dedication  no  further  payment  of  rent 
should  be  made,  the  lessee  is  entitled,  in  a  subsequent  suit  for 
rent,  to  have  the  question  of  the  actual  dedication  by  the  lessor 
submitted  to  the  jury,  where  the  evidence  showed  that  the  situation 
in  the  neighborhood  of  the  proposed  street  had  materially  changed 
after  the  execution  of  the  lease;  that  a  large  number  of  houses 
had  been  erected  by  the  lessor  or  his  successor,  to  the  tenants  of 
which  a  street  would  be  a  valuable,  if  not  necessary  appurtenance; 
that  a  fence  on  either  side  of  defendant's  right  of  way  had  been 
moved  so  that  the  full  width  of  tEe  strip  had  been  thrown  open  to 
public  use;  that  sidewalks  of  a  permanent  character  had  been  con- 
structed; that  grades  had  been  fixed  by  the  public  authorities; 
and  that  poles  carrying  defendant's  wires  had  been  removed  to  the 
sidewalks,  where  openings  had  been  made  for  them  by  the  lessor 
in  the  construction  of  the  sidewalk. 

Vol.  lx — 41 
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In  such  a  case  it  is  not  necessary  to  show  that  the  public  use  of 
the  alleged  street  had  continued  for  a  period  of  twenty-one  years 
and  upwards.  When  dedication  is  clearly  proved,  it  is  as  complete 
in  one  day  as  in  twenty-one  years. 

Dedication  is  a  question  of  an  intention.  In  some  instances  the 
owner,  by  a  single  act,  has  furnished  such  unequivocal  evidence  of 
his  intention  to  dedicate  that  he  could  not  thereafter  gainsay  the 
fact.  But  the  existence  of  the  intention  may  be  shown  by  a  series 
of  acts,  all  consistent  with  and  pointing  to  the  intention,  even 
though  no  single  act  relied  on  would  conclusively  establish  it. 


Argued  Dec.  9, 1914.  Appeal,  No.  146,  Oct.  T.,  1914, 
by  defendant,  from  judgment  of  C.  P.  Northampton  Co., 
Dec.  T.,  1913,  No.  36,  on  verdict  for  plaintiflf  in  case  of 
Katherine  B.  Kleinhang  v.  Northampton  Traction  Com- 
pany. Before  Bigb,  P.  J.,  Orlady,  Head,  Kephabt  and 
Trbxlbr,  JJ.    Beversed. 

Assumpsit  for  rent. 

Barber,  J.,  charged  as  follows: 

In  this  issue  the  plaintiff,  Katherine  Eleinhans,  seeks 
to  recover  from  the  defendant.  The  Northampton  Trac- 
tion Company,  the  sum  of  f  130.00  as  rent,  which  she 
alleges  is  due  her  from  the  defendant  for  the  use  of  a  cer- 
tain tract  of  land  in  the  City  of  Easton  lying  in  Spring 
Garden  street,  east  of  Thirteenth  street,  under  and  by 
virtue  of  a  certain  lease  entered  into  October  9,  1905, 
between  John  Barnet  of  the  City  of  Easton  and  the 
Northampton  Traction  Company  wherein  it  is  provided 
that  the  lessor  has  demised  or  leased  a  certain  strip  of 
land  twenty-four  feet  in  width  running  east  and  west 
through  the  property  of  the  said  John  Barnet,  situated 
in  the  said  City  of  Easton,  between  Twelfth  and  Thir- 
teenth streets,  yielding  and  paying  therefor  the  rent  of 
1120.00  payable  monthly  on  the  first  day  of  each  and 
every  month.  The  lease  further  provides  that  the  mak- 
ing of  the  lease  by  the  said  John  Barnet  is  not  to  be 
construed  in  any  way  as  a  dedication  of  said  land  to 
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public  use  or  as  consent  on  the  part  of  the  said  John 
Bamet  to  the  opening  of  Spring  Oarden  street  as  a 
street  through  the  property  of  the  said  lessor.  In  the 
event,  however,  that  the  said  lessor  should  desire  during 
the  term  thereof  to  dedicate  said  land  to  public  use  as  a 
public  street,  or  if  proceedings  should  be  taken  by  the 
city  to  open  Spring  Garden  street  as  a  public  street  dur- 
ing said  term,  and  the  same  should  be  declared  a  public 
highway,  "the  rental  herein  reserved  is  to  cease  and  be 
at  an  end  from  the  day  that  the  said  street  is  opened 
and  dedicated  to  public  use,  whether  by  the  lessor  here- 
in named  or  by  the  City  of  Easton.'^  It  appears  by  the 
evidence  that  the  lessor,  John  H.  Bamet,  died  April  5, 
1912,  and  by  his  will  duly  probated  in  the  proper  office 
in  Northampton  County  he  named  John  J.  Bamet  as  his 
executor,  and  by  endorsement  on  this  lease,  bearing  date 
of  October  1,  1912,  this  lease  and  the  moneys  due  or  to 
become  due  thereon  after  October  1,  1912,  "is  hereby 
assigned  and  transferred  to  Katherine  A.  Eleinhans, 
her  heirs  and  assigns."  In  pursuance  of  this  lease  the 
defendant  company  seems  to  have  taken  possession  of 
this  strip  of  land  lying  on  Spring  Garden  street,  and 
that  they  paid  rent  to  October  1, 1912.  Prom  and  after 
October  1,  1912,  the  defendant  company  refused  to  pay 
the  rent  under  this  lease,  claiming  that  they  were  no 
longer  liable  under  its  terms,  which  provided  that  the 
lease  should  cease  upon  a  dedication  by  the  lessor  or  his 
assignee  or  in  pursuance  of  proper  proceedings  -on  the 
part  of  the  municipal  authorities.  There  is  no  evidence 
in  this  case  as  to  any  action  on  the  part  of  the  municipal 
authorities  laying  out  Spring  Garden  street  between 
Twelfth  and  Thirteenth  streets  as  a  public  street;  but 
the  defendant  claims  that  there  was  a  dedication  of  this 
street  to  public  use  by  John  Bamet  and  his  successor  in 
title,  Katherine  A.  Kleinhans.  You  have  heard  the  evi- 
dence as  to  what  was  done  by  the  lessor,  John  Barnet, 
and  the  present  plaintiff.  By  reason  of  the  view  that 
the  court  takes  of  this  evidence  and  its  effect  in  this  is- 
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Verdict— Opinion  of  the  Court  [60  Pa.  Superior  Ct 
sue,  the  court  does  not  deem  it  necessary  to  review  this 
evidence  op  to  lay  down  to  you  the  principles  of  law 
governing  the  dedication  of  streets. 

Under  the  evidence  the  verdict  must  be  for  the  plain- 
tiff. 

Verdict  and  judgment  for  plaintiflf  for  |163.75  upon 
which  judgment  was  subsequently  entered  for  |138.90. 

Error  assigned  amongst  others  was  in  giving  binding 
instructions  for  plaintiff. 

J.  W.  Fox,  with  him  E.  J.  Fox,  for  appellant,  cited : 
P.,  P.  W.  &  C.  By.  V.  Dunn,  56  Pa.  280 ;  Walters  v.  Phila- 
delphia,  208  Pa.  189 ;  Griffin's  App.,  109  Pa.  150 ;  Schen- 
ley  V.  Com.,  36  Pa.  29. 

No  printed  brief  filed  for  appellee. 

Opinion  by  Head,  J.,  October  11, 1915 : 

At  the  time  of  the  execution  of  the  lease  on  which 
this  action  is  founded,  both  of  the  parties  to  it  contem- 
plated the  opening  of  Spring  Garden  street.  The  lease 
was  made  in  October,  1905.  The  lot  of  ground,  the  sub- 
ject of  the  lease,  was  described  as  ^^ing  in  the  line  of 
Spring  Garden  street  in  said  city,  not  yet  opened.'* 
The  right  conferred  on  the  lessee  was  to  continue,  and . 
the  rent  reserved  by  the  lessor  was  to  be  paid  "until 
such  time  as  Spring  Garden  street  herein  referred  to 
shall  be  opened  to  public  use  by  appropriate  proceedings 
by  the  City  of  Easton.''  The  lessor  further  reserved 
unto  himself  the  right  to  dedicate  the  said  strip  of  land 
to  public  use  in  the  following  language :  "In  the  event, 
however,  that  the  said  lessor  should  desire  during  the 
term  either  to  dedicate  the  said  land  to  public  use  as  a 
public  street,  or,  if  proceedings  should  be  taken  by  the 
city  to  open  Spring  Garden  street  as  a  public  street, 

the  rental  herein  reserved  is  to  cease,'*  etc.    The 

lessor  died  in  1912.    In  the  settlement  of  his  estate,  his 
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daughter,  the  present  plaintiflf,  accepted  a  deed  from  the 
executors  and  an  assigument  of  any  rental  due  under 
the  lease.  In  the  deed,  under  which  she  claims,  the 
ground  in  question  is  thus  described :  "The  vacant  lot 
situate  on  the  east  side  of  North  Thirteenth  street  in  the 
City  of  Easton  aforesaid,  being  Spring  Garden  street," 
etc. 

In  the  present  action  the  plaintiff  sought  to  recover 
about  one  yearns  rental  which  she  claimed  had  accrued 
under  the  terms  of  the  lease  and  remained  unpaid. 
The  defendant's  contention  was  that  there  had  been  in 
fact  a  dedication  of  the  said  strip  of  ground  to  the  pub- 
lic ;  that  it  had  passed  into  public  use,  and  that  the  city, 
by  a  proper  ordinance,  had  accepted  the  dedication 
whereby  Spring  Garden  street  had  become,  both  in  law 
and  fact,  one  of  the  public  streets  of  the  city;  that  as 
a  consequence  the  right  to  collect  further  rental  had, 
by  the  very  terms  of  the  lease,  expired.  At  the  trial  the 
controlling,  if  not  the  single  question  to  be  determined 
was  whether  or  not  there  was  evidence  which  would 
warrant  a  finding  that  there  had  been  a  dedication  by 
the  owner  of  the  strip  of  ground  in  question.  The 
learned  trial  judge  rejected  many  offers  of  testimony 
on  the  part  of  the  defendant  and  finally  directed  a  ver- 
dict in  favor  of  the  plaintiff.  Because  of  these  rulings 
the  defendant  appeals. 

It  has  been  many  times  held  that  in  such  cases  dedi- 
cation is  a  question  of  intention.  In  some  instances  the 
owner,  by  a  single  act,  has  furnished  such  unequivocal 
evidence  of  his  intention  to  dedicate  that  he  could  not 
thereafter  gainsay  the  fact.  But  the  existence  of  the 
intention  may  be  shown  by  a  series  of  acts,  all  consist- 
ent with  and  pointing  to  the  intention,  even  though  no 
single  act  relied  on  would  conclusively  establish  it.  It 
was  upon  proof  of  this  character  the  defendant  relied. 
It  was  shown,  or  offered  to  be  shown,  that  the  situation 
in  the  immediate  neighborhood  of  the  proposed  street 
had  materially  changed  after  the  execution  of  the  lease. 
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A  large  number  of  houses  had  been  erected  either  by  the 
lessor  or  the  present  plaintiff  or  the  husband  of  the 
latter,  to  the  tenants  of  which  a  street,  or  at  least  a  way 
would  be  a  valuable  if  not  necessary  appurtenance. 
The  fence  on  either  side  of  the  defendant's  right  of  way 
in  the  middle  of  the  proposed  street,  required  by  the 
lease,  had  been  removed  so  that  the  full  width  had  been 
thrown  open  to  public  use;  sidewalks  had  been  con- 
structed of  a  permjEinent  character;  grades  had  been 
fixed  and  given  by  the  city  engineer;  the  poles  carrying 
the  defendant's  electrical  power  line  had  been  removed 
from  the  street  to  the  sidewalks,  where  openings  had 
been  made  for  them  by  the  owner  in  the  construction 
of  the  sidewalk.  All  of  these  things  had  been  done  with- 
out the  slightest  objection  or  complaint  on  the  part  of 
the  owner  even  where  they  had  not  been  done  by  the 
owner  himself.  It  was  not  necessary,  in  order  to  make 
such  evidence  competent,  to  show  that  the  public  use  of 
the  alleged  street  had  continued  for  a  period  of  twenty- 
one  years  and  upwards.  It  was  not  the  contention  of 
the  defendant  that  this  had  become  an  open  way  by 
prescription.  On  the  contrary,  the  effort  was  to  show 
such  a  line  of  conduct  on  the  part  of  the  owner  in  the 
development  of  the  adjacent  property — ^in  the  things 
that  were  done  on  and  about  the  very  strip  of  ground 
in  question  to  aid  and  advance  the  public  use  of  it — 
as  would  support  the  conclusion  there  had  been  in  fact 
a  dedication  of  the  ground  to  public  use,  and  the  public 
had  informally  and  formally  as  well  accepted  the  dedi- 
cation. Assuming  the  truth  of  everything  contained  in 
the  rejected  offers,  we  do  not  think  the  learned  trial 
court  could  have  declared,  as  matter  of  law,  there  was 
no  evidence  to  show  an  intention  to  dedicate.  As  we 
have  seen,  the  original  owner  clearly  contemplated,  in 
the  lease,  the  likelihood  that  the  strip  of  ground  would 
shortly  become  a  public  street.  If  the  city  did  not  pro* 
ceed  adversely  to  lay  out  and  open  the  street,  the  owner 
himself  reserved  the  right  to  dedicate  the  strip  to  public 
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nse,  and  thereupon  provided  that  no  further  payment 
of  rent  should  be  made.  Did  he  exercise  the  right  he 
thus  reserved?  As  we  view  it,  this  became  a  question 
for  determination  by  the  jury  under  all  of  the  evidence 
after  proper  instructions  from  the  court. 

The  law  to  be  applied  in  cases  of  this  character  is 
fully  and  elaborately  discussed  by  Mr.  Justice  Potter 
in  Waters  v.  Philadelphia,  208  Pa.  189.  The  learned 
justice  quotes  with  approval  the  following  language  from 
Griffin's  App.,  109  Pa.  150 :  "Dedication  is  a  matter  of 
intention,  and  when  clearly  proved,  it  is  as  complete 
in  one  day  as  in  twenty-one  years."  It  was  further 
shown  that  in  the  case  of  Weiss  v.  Bethlehem  Boro.,  136 
Pa.  29^  there  was  present  the  same  controlling  question 
we  have  now  before  us,  to  wit,  the  question  of  intention 
to  dedicate.  The  question  in  that  case  was  submitted 
to  the  jury.  They  were  properly  instructed  that  a  mere 
permissive  use  by  the  public  of  a  strip  of  ground  left 
open  by  the  owner  for  his  own  convenience  in  the  con- 
duct of  his  business  would  not  amount  to  a  dedication. 
"The  jury  were  further  told  that  the  question  whether 
or  not  there  was  a  dedication  depended  upon  the  facts 
in  evidence  as  to  the  opening  of  the  land,  the  character 
of  the  use  by  the  public,  the  character  of  the  property, 
the  nature  of  the  land  and  its  surroundings,  and  all  the 
other  circumstances  in  the  case,  and  if  they  found  that 
there  was  an  intention  to  dedicate  on  the  part  of  the 
owner,  they  would  be  warranted  in  finding  that  there 
was  an  actual  dedication,"  etc.  In  concluding  his  opin- 
ion in  Waters  v.  Philadelphia,  Mr.  Justice  Pottbe  uses 
language  that  in  our  judgment  is  perfectly  applicable 
to  the  case  before  us  and  truly  indicates  the  manner  in 
which  it  should  have  been  tried.  "In  the  present  case 
we  think  the  question  of  dedication  should  have  been 
submitted  to  the  jury.  The  evidence  showed  a  long 
use  of  the  strip  of  ground  in  question  by  the  public, 
as  part  of  the  pavement.  Whether  or  not  this  was 
simply  permissive,  by  the  owner,  and  was  accompanied 
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by  a  course  of  conduct  which  would  indicate  a  continued 
claim  of  ownership^  was  for  the  jury  to  determine. 
Whether  the  owner  of  the  soil  gave  up  the  use  of  the 
strip  to  the  public,  without  qualification^  or  whether  he 
ever  attempted  in  any  way  to  limit  the  rights  of  the 
public  therein,  were  questions  of  fact.  The  court  should 
have  given  to  tl^e  jury  an  adequate  definition  of  what 
facts  or  circumstances  would  amount  to  a  legal  dedica- 
tion, and  it  would  then  have  been  for  them  to  find  from 
the  evidence  and  all  the  circumstances  of  the  case,  the 
existence  of  facts  to  fit  the  definition.'' 

Some  of  the  o£fers  covered  by  the  assignments  are  not 
quite  self-explanatory.  They  refer  to  maps  of  certain 
dates  which  may  have  been  easily  understood  by  the 
trial  judge  and  the  jury,  but  these  exhibits  are  not 
printed  and  it  is  not,  as  we  have  said,  entirely  clear  for 
what  evidential  purpose  they  were  offered.  But  without 
going  further  into  detail,  we  have  indicated  the  reasons 
why  the  case  must  be  retried  and  the  lines  along  which 
the  trial  should  be  conducted. 

The  judgment  is  reversed  and  a  venire  facias  de  novo 
awarded. 
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ACTIONS, 

1.  Parties — Fraud — Corporations — Transfer  of  assets  from 
one  corporation  to  another — Debts  of  old  company.  Art  So- 
ciety of  PittsliiirsH  T.  Iioader  P«1i.  Go.*  548. 

ADVERSE  POSSESSION. 

1.  Deeds — Covenants — Recitals.     BAhrombors  ▼•   Bkoads* 


AFFIDAVIT  OF  DEFENSE,  see  Practice,  0.  P. 

ALLEGATA  AND  PROBATA. 

1.  Review—Practice,  C.  P.— Trial  Ployd  t.  L.  V.  B.  R. 
Gom  1. 

AMENDMENTS. 

1.  Amended  statement — Practice,  C.  P. — Supplemental  affi- 
davit of  defense.    Mooro  t«  Schmidt,  442. 

2.  Amendment  of  petition — Name  of  owner — Liquor  license. 
Brown's  Idccase,  562. 

3.  Amendment  of  statement — Supplemental  affidavit  of  de- 
fense— Practice,  C.  P.    Vinccmt  t.  Jenkins,  448. 

4.  Failure  to  amend — Affidavit  of  defense — Lack  of  material 
averments — Notice  of  defect.  Kelley  t.  Marylnnd  Gaenalty 
Go.,  15. 

5.  Negligence — Railroads — Statement  of  claim.  Terry  t, 
D.,  li.  *  W.  B.  B.  Gom  451. 

6.  Practice,  C.  P. — Imposition  of  costs.  Kinc  ▼.  Myere, 
345. 

7.  Practice,  C.  P.— Names  of  parties — Act  of  May  4, 1862,  P. 
L.  674 — Beneficial  associations.  Geisik  t.  VerkoTay  Sick 
Benefit  Assn^  466. 

ANIMALS. 

1.  Death  of  horses — Injury  to  live  stock — Negligence — RaU- 
roads — Evidence — Inference  from  inference — Opinion  of  wit- 
ness.   Hall  T.  Pennn.  B.  B.  Go.,  235. 
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ANIMALS — continued. 

2.  Tax  on  horses — Taxation — Joint  stock  companies — Ex- 
press  company — Common  carriers — Interstate  commerce. 
AdaiMi  BzpreM  Oo.  t.  K»vrla1imrs»  420. 

APPEALS. 

1.  Assignments  of  error-^Evidence — Answers  to  points. 
An  assignment  of  cfrror  to  the  refusal  to  admit  a  paper  in 

eridence  will  not  be  considered,  where  the  paper  in  question  is 
not  printed  in  the  paper-book. 

An  assignment  of  error  to  the  refusal  of  a  point  will  not  be 
considered  where  the  answer  of  the  court  is  not  printed  in  fulL 
Mslar  T.  iTamol&Oy  431. 

2.  Assignments  of  error — Insufficient  assignment. 

An  assignment  of  error  which  merely  avers  that  '^e  court 
erred  in  entering  a  decree  for  complainant,"  without  setting 
forth  the  decree,  violates  Rule  XIV.    Smith  t«  Domalrae,  424. 

8.  Justice  of  the  peace — Defects  in  record—Laches-r-Waiver 
-^Nonsuit.    Edelmma  t.  Moser,  637. 

4.  Liquor  laws — Standing  of  appellant.  FroelieH  Br«wimc 
€)oJm  Idealise,  660. 

6.  Replevin — Judgment — Writ  of  inquiry. 

Where  an  appeal  is  taken  from  an  original  property  judg- 
ment in  replevin  nearly  two  years  after  the  judgment  was 
entered,  and  more  than  a  year  and  one-half  after  a  rule  to 
strike  it  off  was  discharged,  the  appellate  court  will  not  con- 
sider any  question  relating  to  the  regularity  of  the  judgment, 
but  will  take  into  consideration  the  regularity  of  a  writ  of 
inquiry  and  assessment  of  damages,  if  the  appeal  was  taken 
within  the  statutory  period  after  the  orders  relating  to  them 
were  made.    Hoyt  t.  Oanom,  172. 

6.  Scope  of  appeal — Certiorari — Husband  and  wife — Pro- 
ceedings for  support — Jurisdiction  of  Municipal  Court — Act 
of  April  IS,  1867,  P.  L.  78.    Com.  t.  Buson,  524. 

ASSAULT  AND  BATTERY,  see  Criminal  Law. 

ASSIGNMENTS. 

1.  Insurance — Life  insurance — Fraud.  Bemmett  t.  B.  Y. 
Idf  e  Ins.  Co.,  605. 

ASSIGNMENTS  OF  ERBOR. 

1.  Evidence — Answers  to  points — Appeals.  Mi^Uut  ▼•  Xvam- 
ebo,  431. 

2.  Insufficient  assignment — Appeals.  Bmitk  ▼•  Doaakwe, 
424. 
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AUTOMOBILES. 

1.  Chauffeur — Scope  of  employment — Province  of  court  and 
jury — Negligence — Master  and  servant,    Sokeel  t»  Skaw»  73. 

2.  Negligence — Master  and  servant — Scope  of  employment. 
BlalMr  T.  PhiladalpHlA  Elee.  Co.»  56. 

8.  Operation  of  car  by  owner's  son — Dealer's  license — Bur- 
den of  proofs-Evidence-^ ase  for  jury — Negligence,  Her- 
rlastm  t.  Hlllt  202. 

4.  Reasonable  doubt— Inadequate  charge — Criminal  law — 
Involuntary  manslaughter,    Oo»«  ▼•  Hosklas,  280. 

AUTOMOBILE  INSURANCE,  see  Insurance. 

BAIL2M:NT. 

1.  Innkeeper — Loss  of  baggage — Mutual  benefit. 

Where  a  traveler  goes  to  a  hotel  on  a  Saturday  evening  and 
is  informed  that  he  cannot  he  accommodated  at  the  time,  but 
may  he  later;  and  to  his  request  that  his  traveling  bag  should 
be  looked  after  by  the  hotel,  the  clerk  says  'S?e  will  check  it»" 
and  the  traveler  not  securing  a  room  goes  to  another  hotel,  and 
his  bag  is  lost  while  in  the  custody  of  the  first  hotel,  he  will 
be  entitled  to  recover  its  value  from  such  hotel,  although  he 
did  not  return  for  it  until  Monday  morning.  In  such  a  case 
there  is  a  bailment  for  mutual  benefit,  the  consideration  to  the 
hotel  being  the  expected  profit  from  the  traveler  who  had 
offered  himself  as  a  guest.  The  liability  of  the  hotel,  under 
the  circumstances,  is  not  that  of  an  insurer,  but  it  is  liable 
for  ordinaiy  care,  and  the  burden  upon  it  is  to  show  that  it 
was  not  guilty  of  negligence. 

In  such  a  case  the  court  could  not,  as  a  matter  of  law,  de- 
clare that  the  plaintiff's  delay  in  asking  for  his  bag  was  un- 
reasonable. What  was  a  reasonable  time  was  a  question  for 
the  jury.    Xleckaer  t*  Hotel  Stramd,  617. 

2.  Practice,  C,  P, — Judgment — Warrant  of  attorney  to  enter 
judgment— Act  of  February  2Jt,  1806,  i  8m.  L,  ^8.  Daltom  t. 
WiUincmyre,  225. 

BANKRUPTCY. 

1.  Contract — Sale — Right  of  approval — Delay — Passing  of 
title— Corporations.    MoOabe  t»  Xorthaaiptom  Trast  Co^  18. 

BANKS  AND  BANKING. 

1.  Promissory  notes  —  Innocent  purchaser  —  Fraud  —  Evi- 
dence.   OatAflavqiia  Hat,  Bamk  t*  Miller,  220. 
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BASE  BALL. 

1.  Playing  of  profeananal  hose  hall — Sunday  law — Act  of 
AprU  22, 1794,  S  Sm.  L.  17,7.    Com.  t.  GoImm*,  380. 

BENEFICL^  ASSOCLA.TIONS. 

1.  Death  benefits — Beneficiary — Conflict  between  sister  and 
niece — Evidence — Burden  of  proof — Case  for  jury. 

On  a  feigned  issue  between  a  niece  and  sister  of  a  decedent, 
to  determine  the  ownership  of  death  benefits  accruing  from 
the  defendant's  membership  in  a  beneficial  association  where 
there  is  a  conflict  as  to  which  one  was  the  beneficiaiy  not  only 
as  between  the  two  books  of  the  association  offered  in  evidence, 
but  also  as  between  witnesses  as  to  the  declarations  of  the 
decedent  upon  the  subject,  and  it  appears  that  the  niece  was 
originally  named  beneficiary,  the  burden  is  upon  the  sister  to 
show  a  change  of  beneficiaiy  in  her  favor.  On  the  conflicting 
testimony  the  case  is  for  the  jury.  Li  such  a  case  the  court 
may  admit  in  evidence  an  affidavit  sworn  to  by  the  sister  in 
answer  to  the  claim  of  the  niece  against  the  society,  in  which 
the  sister  admitted  that  the  original  beneficiary  was  the  niece. 
There  is  also  no  error  in  admitting  in  evidence  the  local  lodge 
book  showing  the  name  of  the.  niece  as  beneficiaiy.  SIclav  ▼• 
iTsmelio,  481. 

2.  Death  benefits — Foreign  attachment 

Death  benefits  due  from  a  beneficial  association  incorporated 
under  the  laws  of  Maryland  to  the  widow  of  a  member  as  sole 
beneficiary  cannot  be  attached  by  a  creditor  of  the  widow  where 
it  appears  that  the  contract  of  membership  was  made  in  Mary- 
land, that  the  benefit  funds  of  the  association  were  kept  in 
that  state,  that  the  certificate  was  payable  in  that  state,  and 
that  under  the  laws  of  Maryland  death  benefits  were  not  at- 
tachable for  the  debts  of  the  beneficiary:  Ogle  v.  Barron^  247 
Pa.  19,  followed.    OraTem  t.  Roberts,  140. 

3.  Health  of  applicant — Warranty. 

Slight  troubles,  temporaiy  and  light  illness,  infrequent  and 
light  attacks  of  sickness,  not  of  such  character  to  produce 
bodily  infirmity  or  serious  impairment,  or  derangement  of 
vital  organs,  do  not  disprove  the  warranty  of  good  health  in  an 
application  for  membership  in  a  beneficial  association. 

Where  an  application  for  membership  in  a  beneficial  associa- 
tion states  that  the  applicant  is  healthy,  and  the  certificate  of 
the  association's  medical  examiner,  approved  by  the  officers, 
sustained  his  statement,  and  it  appears  that  the  member  sub- 
sequently died  of  pleuro-pneumonia,  the  association  may  show 
that  the  insured  was  afflicted  with  consumption  when  the  ap- 
plication was  made,  but  mere  declarations  of  the  deceased  and 


Digitized  by 


Google 


INDEX.  653 

BENEFICIAL  ASSOCIATIONS— conftnticrf. 

her  husband  to  that  effect  will  not  overthrow  the  certificate  of 
good  healthy  and  this  is  especially  so  where  there  is  proof  that 
such  declarations  were  made  after  the  application  had  been 
signed.    Cslsik  t»  VerHoTaj  Siek  B«meflt  Amh.»  466. 

BILLS  OF  RIGHTS. 

1.  Oonstitutianallaw — Trial  by  jury — Police  power^^pecidl 
legislation — Fourteenth  Amendment  of  the  Const,  of  the  U.  8, 
--Act  of  July  26,  1913,  P.  L.  102Jr-Employment  of  female 
minors.    Coat.  t»  ll«eea  OooperfttlTe  Go.»  814. 

BOROUGHS. 

1.  Occupation  of  street — Corporations — Public  service  cor- 
poration— Light,  heat  and  power  company.  DeL  Oo.  Elee.  Go. 
Golwyn  Borot  609. 

BUILDING  CONTRACTS,  see  Contracts. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

1.  Usurious  mortgage — Conflict  of  laws'^sury-^Anterest — 
Assignment  of  stock. 

Where  a  building  and  loan  association  incorporated  under 
the  laws  of  Virginia,  but  domiciled  and  transacting  all  its 
business  in  the  District  of  Columbia  takes  a  mortgage  from  a 
member,  payable  in  the  District  of  Columbia,  the  Pennsyl- 
vania courts  will  construe  the  contract  according  to  the  laws 
of  the  District  of  Columbia,  although  the  mortgage  itself  pro- 
vided that  it  shall  be  construed  according  to  the  laws  of  Vir- 
ginia. If  such  a  mortgage  is  invalid  under  the  usury  laws  of 
the  District  of  Columbia,  it  will  not  be  enforced  by  a  Penn- 
sylvania court,  although  the  mortgage  is  valid  under  the  laws 
of  Virginia. 

Where  a  member  of  a  building  and  loan  association,  on  bor- 
rowing money  from  the  association,  assigns  his  stock  to  the 
association  absolutely,  and  not  as  collateral,  he  ceases  to  be  a 
member,  and  any  payments  subsequently  made  by  him  must 
be  applied  to  the  payment  of  the  mortgage  and  the  interest 
thereon.  If  such  payments  amount  to  the  mortgage  and  in- 
terest, the  borrower  cannot  be  required  to  make  further  pay- 
ments, although  the  mortgage  recited  that  the  mon^  was  ad- 
vanced to  ^'redeem"  the  stock.     Stuart  t«  Barry,  870. 

2.  Usurious  mortgage — Conflict  of  laws — Usury — InteresU^ 
Assignment  of  stock. 

Where  a  building  and  loan  association  incorporated  under 
the  laws  of  Virginia,  but  domiciled  and  transacting  all  its 
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business  in  the  District  of  Columbia  takes  a  mortgage  from  a 
member,  payable  in  the  District  of  Columbia,  the  Pennqylvania 
courts  will  construe  the  contract  according  to  the  laws  of  the 
District  of  Columbia,  although  the  mortgage  itself  proTided 
that  it  shall  be  construed  according  to  the  laws  of  Virginia. 
If  such  a  mortgage  is  invalid  under  the  usury  laws  of  the 
District  of  Columbia,  it  will  not  be  enforced  by  a  Pennsyl- 
yania  court,  although  the  mortgage  is  valid  under  the  laws  of 
Virginia. 

Where  a  member  of  a  building  and  loan  association,  on  bor- 
rowing money  from  the  association,  assigns  his  stock  to  the 
association  absolutely,  and  not  as  collateral,  he  ceases  to  be  a 
member,  and  any  payments  subsequently  made  by  him  must 
be  applied  to  the  payment  of  the  mortgage  and  the  interest 
thereon.  If  such  payments  amount  to  the  mortgage  and  in- 
terest, the  borrower  cannot  be  required  to  make  further  pay- 
ments, although  the  mortgage  recited  that  the  money  was  ad- 
vanced to  ''redeem"  the  stock.    Stoddard  ▼•  Tkonuw,  177. 

BUEDEN  OF  PEOOF. 

1.  Ciue  for  jury — Beneficial  a880ciation9-—Deaih  henefiU — 
Beneficiary  —  Conflict  between  sister  and  niece  —  Evidence. 
Sislar  T*  iTsmelio,  431. 

2.  Evidence  —  Case  for  fury — Negligence  —  Automobiles — 
Operation  by  ownet^s  son — DecUer^s  license,  Herriagtom  t. 
Hill,  202. 

8.  Promissory  notes — Evidence.    Twrmmr  t.  Koekler,  395. 

CERTIORARI. 

1.  Husband  and  wife — Proceedings  for  st^port—JurisdiC" 
Hon  of  Municipal  Court — Appeals — Scope  of  appeal — Act  of 
April  IS,  1867,  P.  L.  78.     Com.  t.  Bmrson,  524. 

CHARGE. 

1.  Points— Practice^  C.  P.— Trial.  DavU  t.  OomtimoatU 
Fire  Imm.  Co.,  341. 

COMMON  CARRIERS. 

1.  Interstate  commerce — Taxation — Joint  stock  companies-^ 
Express  company — Tax  on  horses.  Admma  BzproM  Oo.  ▼• 
K»rrla1mrg,  420. 

CONFLICT  OF  LAWS. 

1.  Promissory  notes — Usury.    Oampbell  t.  Hsnt,  332. 

2.  Usury  —  Interest  —  Assignment  of  stock  —  Building  and 
loan  associations — Usurious  mortgage.    Stuart  t.  Barry,  370. 
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CONSTITUTIONAL  LAW. 

1.  BiU  of  righU — Trial  by  jury — Police  power — Special  leg^ 
iakUion — Fourteenth  Amendment  of  the  Constitution  of  the 
United  Btates—Act  of  July  26, 1918,  P.  L.  102Jlr-Employment 
of  female  minors. 

Section  17  of  the  Act  of  July  25,  1913,  P.  L.  1024,  does  not 
violate  Article  I,  Sections  8  and  9,  of  the  Constitution  of  Penn- 
sylvania. 

Sections  3  and  5  of  the  Act  of  July  25, 1913,  P.  L.  1024,  do 
not  violate  Article  III,  Section  7,  of  the  Constitution  of  Penn- 
sylvania, nor  the  14th  Amendment  of  the  Constitution. of  the 
United  States.     Com.  t.  Meeoa  Oooperative  Oo.»  314. 

2.  Courts — Municipal  Court  of  Philadelphia — Act  of  July 
12,  WIS,  P.  L.  711. 

Section  12  of  the  Philadelphia  Municipal  Court  Act  of  July 
'  12,  1913,  P.  L.  711,  requiring  an  answer  to  he  filed  hy  the  de- 
fendant in  an  action  of  trespass  within  ten  days  after  service 
of  the  statement  of  claim  upon  him  is  not  local  and  special 
legislation  regulating  the  practice  in  a  judicial  proceeding,  and 
is  constitutional.    Torak  t.  P.  *  B.  B.  Go*,  248. 

3.  Mechanic's  lien — Bight  of  mortgagee  to  intervene — Act 
of  June  i,  1901,  Sec.  28,  P.  L.  J^l— Mechanic's  lien.  OruM 
Oo*  T.  Bosors,  305, 

4.  Money  letters — Special  legislation — Act  of  June  6, 1918, 
P.  If.  429 — Constitution  of  Pennsylvania,  Art.  Ill,  Sec.  7. 

The  Act  of  June  5, 1913,  P.  L.  429,  authorizing  the  granting 
of  licenses  to  persons  to  loan  money  is  class  legislation  and 
violates  Article  HI,  Section  7,  of  the  Constitution  of  Penn- 
sylvania.   Foster's  Idoonso,  8. 

5.  Road  law — Abandoned  turnpike — Repairs — Counties — 
Supervisors  —  Statutes  —  Acts  of  April  20,  1906,  P.  L.  287; 
April  26, 1907,  P.  L.  104;  May  10, 1909,  P.  L.  499,  and  March 
16, 1911,  P.  L.  21.    Winton  t.  Koomti,  184. 

CONTRACTS. 

1.  Building  contract — Substantial  performance — Case  for 
jury. 

The  equitable  right  to  recover  on  the  ground  of  substantial 
performance  involves  an  honest  effort  on  the  part  of  the  con- 
tractor to  fully  comply  with  the  strict  terms  of  the  contract 
resulting  in  minor  defects  which  do  not  seriously  injure  the 
other  party  to  the  contract. 

In  an  action  to  recover  a  balance  alleged  to  be  due  upon  a 
contract  for  remodeling  and  rebuilding  an  old  house  where 
many  items  are  embraced  in  the  undertaking,  and  there  is 
sufficient  evidence  although  con^adicted,  to  show  an  honest 
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effort  substantially  to  perform  the  matters  required  by  the 
contract  and  the  new  features  which  developed  as  the  work 
progressed,  the  case  is  for  the  jury.    Beyer  ▼•  Momati»  22. 

2.  Building  operation — Interest. 

Where  the  owner  of  a  building  operation  enters  into  an 
agreement  with  a  trust  company  by  which  the  latter  is  to  issue 
its  policies  guaranteeing  the  completion  of  the  buildings  and 
the  title  to  the  mortgage  issued  thereon,  and  the  owner  in 
order  to  secure  the  money  for  the  operation  enters  into  an 
agreement  for  a  loan  with  a  real  estate  broker  by  which  the 
latter  is  to  receive  the  mortgages  and  the  builder's  notes 
signed  in  blank,  all  of  which  with  the  money  loaned  and  the 
mortgages  assigned  to  the  trust  company,  are  to  be  deposited 
with  the  trust  company  until  the  completion  of  the  buildings, 
and  the  broker  agrees  that  the  trust  company  shall  retain  the 
accrued  interest  on  the  mortgages  as  compensation  for  an  ad- 
vance by  the  trust  company  of  a  portion  of  the  money  which 
the  broker  was  not  able  to  raise,  and  also  for  the  insurance 
guaranteeing  the  completion  of  the  building,  the  trust  com- 
pany is  entitled  to  retain  such  interest,  as  against  the  owner 
of  the  operation,  during  the  period  running  from  the  date 
when  the  advances  were  made  by  the  trust  company  to  the 
broker,  and  the  date  when  the  notes  and  mortgages  were  finally 
delivered  by  the  company  to  the  broker.  Wl&elam  ▼•  Land  T, 
*  T.  Com  9. 

3.  Contract  not  to  continue  hueiness — Preliminary  injunc- 
tion—  Equity  —  Master  and  servant.  Amerieaa  lee  Oe.  ▼• 
Hmater,  311. 

4.  "Contractor^* — Mechanic's  lien — Payment  for  material  by 
owner.    Pleree,  Butler  Sc  Pieree  Mamfff.  Oe*  ▼•  Besere,  293. 

6.  lUegal  contract — Sale,  of  liqiLor — Evidence. 

As  a  general  proposition,  knowledge  by  the  vendor  of  goods 
sold  in  another  state  that  the  vendee  intends  to  use  them  in 
violation  of  the  laws  of  this  State,  is  not  sufficient  to  invalidate 
the  contract,  when  sought  to  be  enforced  here,  unless  the 
vendor  does  something  in  aid  of  the  illegal  design  of  the 
vendee,  and  if  he  does,  he  cannot  recover  for  the  price  of  the 
goods  sold.  If  it  appear  from  the  plaintiff's  evidence  that  the 
vendor  aided  in  the  prosecution  of  the  illegal  design,  it  is  the 
duty  of  the  court  to  withdraw  from  the  jury  any  consideration 
of  the  contract  and  direct  a  compulsory  nonsuit. 

If  a  contract  is  founded  on  an  illegal  transaction,  and  suit  is 
brought  for  goods  sold  and  delivered,  it  is  immaterial  what 
the  defense  to  the  contract  may  be.  The  fact  that  the  de- 
fendant claims  agency  will  not  prevent  the  court  from  striking 


Digitized  by 


Google 


INDEX  657 

CONTRACTS— con«nw€<i. 

down  such  contract,  and  declaring  it  void  as  against  public 
policy.  It  is  not  necessary  for  the  defendant  to  specially  plead 
the  illegality  of  the  transaction. 

In  an  action  to  recover  for  liquor  sold  and  delivered  where  it 
appears  that  the  vendor  is  a  nonresident  of  the  State,  and  the 
vendee  a  resident,  and  that  neither  is  licensed  in  Pennsylvania, 
and  the  evidence  is  conflicting  as  to  whether  the  sale  was  made 
in  Pennsylvania,  or  in  the  state  of  the  vendor's  residence,  the 
jury  should  be  instructed,  that  if  they  find  that  the  sale  was 
made  in  Pennsylvania,  the  contract  is  an  ill^al  act,  and  the 
plaintiff  can  not  recover.    Blaadi  ▼•  PeltosHsi,  652. 

6.  Illegal  contract — Sale  of  liquor— Liquor  law. 

Courts  will  not  enforce  contracts  which  are  contrary  to  the 
policy  of  the  law  restraining  and  regulating  the  sale  of  liquor, 
or  which  are  against  public  good,  or  which  will  encourage  vio- 
lations of  fhe  law.  In  civil  actions  involving  directly  the  con- 
sideration of  such  agreements,  the  measure  of  proof  necessary 
to  establish  the  existence  of  such  illegal  act  is  not  the  same  as 
it  would  be  in  a  criminal  action;  and  when,  from  plaintiff's 
evidence,  a  contract  is  shown  to  be  founded  on  an  illegal  trans- 
action, which  is  known  as  such  and  participated  in  by  the 
plaintiff,  it  is  the  duty  of  the  court  to  withdraw  from  the  jury 
any  consideration  of  the  contract  and  direct  a  compulsory  non- 
suit 

Where  a  brewing  company  sells  beer  to  an  unlicensed  dealer 
in  an  unlicensed  community  in  another  county  and  consigns 
the  beer  not  to  the  purchaser,  but  as  a  cover,  to  various  persons 
designated  by  the  latter,  and  the  brewing  company  and  its 
agents  have  full  knowledge  of  the  illegal  use  of  the  beer  sold, 
and  of  the  activity  of  the  officers  of  the  law  in  trying  to  sup- 
press the  purchaser's  illegal  business,  the  company  is  particeps 
criminis  and  cannot  recover  the  price  of  the  beer  sold.  Ooae- 
mawgli  Brewing  Oo.  ▼•  Bemaett,  543. 

7.  Insurance — Fire  insurance — Reineurance — Affidavit  of  de- 
fense,  Delaware  Underwriters  Fire  Ins.  Oo.  ▼•  Kational 
Union  Fire  Ins.  Oo.,  825. 

8.  Mortgage — Mechanics'  liens — Deed — Trusts  and  trustees. 
Where  a  mortgagee  in  a  mortgage  covering  several  houses  in 

a  building  operation  with  priority  over  mechanic's  lien  claim- 
ants, by  writing,  extends  the  time  of  payment  of  his  mortgage 
for  two  years,  and  the  owner  at  the  same  time  conveys  the 
property  to  a  trustee  for  the  mechanic's  lien  claimants  who 
execute  waivers  and  releases  of  their  rights  to  file  liens,  and 
subsequently  such  trustee  with  full  authority  from  his  prin- 
cipals executes  a  writing  by  which  he  agrees  after  the  payment 
Vol.  lx — 42 
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of  oertam  interest,  taxes,  repairs  and  expenses,  out  of  rents,  to 
pay  the  mortgagee  on  account  of  interest  on  his  mortgage,  such 
writing  does  not  create  a  trust  relation  between  the  parties  to 
it,  but  merely  gives  to  the  mortgagee  a  preference  over  the 
mechanic's  lien  claimants  to  the  extent  of  the  interest  on  his 
mortgage.    MoAlUatMr  ▼.  MeOUbbMj,  582. 

9.  Performance — Parol  evidence — Affidavit  of  defenee. 

In  an  action  to  recover  the  price  of  certain  machinery  de- 
livered f .  o.  b.  cars  at  New  York  in  accordance  with  a  written 
agreement,  an  affidavit  of  defense  is  sufficient  which  avers  that 
defendant  was  induced  to  sign  the  written  contract  by  an  agree- 
ment on  the  part  of  the  plaintiff's  agent  to  have  the  machinery 
set  up  on  the  defendant's  premises  and  put  in  satisfactory 
order  before  the  price  should  be  demanded,  and  further  avers 
such  facts  as  would  warrant  the  inference  that  plaintiff's  agent 
intending  to  deceive  and  d^raud  had  designedly  omitted  from 
the  written  contract  the  ix>rtion  of  the  agreement  relating  to 
the  setting  up  of  the  machinery,  and  then  induced  the  de- 
fendant ^o  relied  on  the  agent  reading  the  contract  to  him, 
to  believe  the  written  contract  exhibited  the  true  agreement. 
Oolt  ▼.  DitfemlMMk,  192. 

10.  SaleSreach — Evidences-Principal  and  agent — (7or- 
poration. 

In  a  suit  where  a  corporation  is  sought  to  be  held  liable  in 
damages  for  breach  of  a  contract  to  deliver  a  carload  of  ba- 
nanas the  claimant  testified  that  he  made  an  oral  contract  with 
the  company's  agent  for  the  sale  and  delivery  of  the  bananas. 
The  company  offered  evidence  tending  to  show  that  the  order 
had  not  been  accepted  by  the  company.  The  course  of  dealing 
between  the  parties  indicated  that  for  many  years  purchases 
had  been  made  orally  from  the  agent,  and  had  not  been  re- 
pudiated by  the  company.  The  contract  provided  that  the 
shipment  should  be  made  on  a  particular  day.  The  excuse 
given  for  not  making  the  shipment,  was  impossible  weather 
conditions.    Held,  that  the  case  was  for  the  jury. 

Where  authority  is  to  be  implied  from  acts  of  the  agent  and 
evidence  appears  that  a  course  of  dealing  had  been  established 
which  has  been  recognized  by  the  principal,  the  question  of 
authority  and  scope  thereof  is  for  the  jury.  Frait  WMpmUh 
09.  ▼•  MagM,  259. 

11.  Sdle — Bight  of  approval—Delay— Pauing  of  tUU — Cor- 
poratione — Banhruptcy, 

Where  a  contract  of  sale  gives  the  right  of  approval  of  the 
article  to  the  vendee,  and  also  specifies  the  time  within  which 
payment  nmst  be  made,  the  time  thus  limited  for  payment 
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will  be  the  time  within  which  the  Option  of  approval  must  be 
exercised;  if  the  vendor  waits  for  four  months  after  the  ex- 
piration of  the  time  within  which  the  option  of  approval  must 
be  exercised,  with  full  knowledge  of  the  party  to  whom  he  had 
sold  the  article  and  where  the  article  is  located,  he  loses  the 
right  to  reclaim  as  against  an  innocent  third  person  who 
bought  the  article  for  value.  The  fact  that  the  vendee  was  a 
corporation  and  that  it  was  adjudicated  a  bankrupt  during  the 
running  of  the  four  months,  is  immaterial,  inasmuch  as  the 
vendor  had  the  right  to  reclaim  the  articles  within  the  proper 
time.    MoO«b0  ▼•  Kortka»pt«m  Tnut  Oo^  18. 

12.  Severable  contract — Payments, 

A  contract  provided  for  the  furnishing  of  specifications  and 
drawings  for  four  locomotive  cranes  of  five,  fifteen  and  twenty 
tons  respectively.  The  consideration  was  five  hundred  dollars, 
payable  in  installments  of  five  hundred  dollars  each  as  the 
drawings  for  each  crane  were  respectively  delivered.  The  sets 
for  the  five-  and  ten-ton  cranes  were  delivered  and  puid  for 
On  the  sheets  or  drawing  for  the  ten-ton  crane  there  were  di- 
mensions for  a  fifteen-  and  twenty-ton  crane,  but  no  separate 
drawings  were  ever  delivered  for  them.  The  excuse  for  not 
delivering  the  two  sets  of  drawings  for  the  larger  cranes  was 
that  they  were  not  necessary,  and  that  the  sets  of  drawings 
delivered  covered  all  four  items  of  the  contract.  Held,  (1) 
that  the  contract  was  severable;  (2)  that  it  was  error  to  direct 
a  verdict  for  the  plaintiffs  because  defendant  had  retained  the 
drawings  and  specifications  without  protest  and  without  any 
offer  to  return  them. 

Whether  a  contract  is  entire  or  divisible  depends  on  the  in- 
tention of  the  parties  as  manifested  by  the  language  employed, 
rather  than  in  the  character  of  the  subject-matter  or  of  the 
consideration,  though  this  is  an  aid  in  determining  the  intent. 
If  the  part  to  be  performed  by  one  party  consists  of  several 
distinct  items  and  the  price  to  be  paid  by  the  other  is  ap- 
portioned to  each  item  or  is  left  to  be  implied  by  law  gener- 
ally the  contract  is  held  to  be  severable.  Brown  ▼•  Exeter 
XMhlae  Works,  865. 

18.  8uUs  on  separate  contracts — Form  of  judgment. 

In  an  action  of  assumpsit  on  a  quantum  meruit  to  recover 
for  services  in  sorting  lumber,  the  plaintiff  will  not  be  barred 
from  recovery  by  reason  of  a  former  judgment  which  he  had 
recovered  against  the  defendant  for  hauling  and  piling  the 
same  lumber,  if  it  appears  that  the  contract  for  hauling  and 
piling  was  the  first  one  made,  and  was  for  a  stipulated  sum, 
while  the  contract  for  sorting  was  made  subsequently,  and  for 
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a  consideration  to  be  afterwards  agreed  upon.    Walters  ▼• 
Proper,  427. 

CORPOBATIONS. 

1.  Bankruptcy  —  CotUraet — Bight  of  approval — Delay  — 
Passing  of  title.    lIeO«1ie  ▼•  Kortkaaiptem  Trvst  Co^  18. 

2.  Building  and  loan  associations  —  Usurious  mortgage  — 
Conflict  of  laws  —  Usury  —  Interest  —  Assignment  of  stock, 
Stoddard  ▼•  Tkoauw,  177. 

3.  Contract — Sale — Breach — Evidence — Principal  and  agent. 
FnUt  Dispatck  Oo.  ▼•  Maseo,  259. 

4.  Foreign  corporations — Doing  business — Begistration — 
Act  of  June  8, 1911,  P.  L.  710. 

A  foreign  corporation  may  maintain  a  suit  in  Pennsylvania 
although  it  has  not  registered  under  the  Act  of  Jime  S,  1911, 
P.  L.  710,  if  it  appears  that  it  has  no  place  of  business  in 
Pennsylvania,  but  merely  solicits  orders  through  salesmen  and 
delivers  the  goods  thus  ordered  to  a  common  carrier  in  the 
state  of  its  domicile,  consigned  to  the  purchaser  at  his  place  of 
business  in  Pennsylvania.    Pntaoy  Skoo  Co*  ▼•  Edwards*  838. 

6.  Foreign  corporation — Practice,  C.  P. — Affidavit  of  de- 
fense— Insufficient  affidavit — Doing  business-^Act  of  June  8, 
1911,  P.  L.  70.  BlM  VaUey  Oroamorj  Oo.  ▼.  Zlauaonaaa, 
278. 

6.  Foreign  corporation — Beceivers — Statement  of  claim — 
Affidavit  of  defense — Becord  of  foreign  judgment.  Moore  ▼• 
8ehaadt,442. 

7.  PuhUc  service  corporation — Light,  heat  and  power  com- 
pany— Boroughs — Occupation  of  street. 

Where  a  borough  ordinance  has  given  i>ermis8ion  to  a  light, 
heat  and  power  company  to  erect  poles  and  maintain  wires  in 
and  upon  the  streets  of  the  borou^,  the  borough  may  in  the 
exercise  of  good  faith  and  a  proper  administration  of  the  police 
power  refuse  its  consent  to  permit  the  company  to  plant  its 
poles  in  a  particular  street,  and  especially  so  if  it  proffers  the 
use  of  another  street  proper  for  the  purpose.  DeL  Oo.  Elee. 
Co*  ▼*  Colwya  Boro*,  609. 

8.  Stock  of  corporation — Oamishment — Trusts  and  trustees 
—Foreign  attachment— Act  of  March  B9,  1819,  P.  L.  217. 
WUlomcliliy  ▼•  Barrett*  242. 

9.  Transfer  of  assets  from  one  corporation  to  another — Debts 
of  old  company — Actions — Parties — Fraud. 

Where  a  new  corporation  has  been  formed,  taking  over  the 
assets  of  an  older  corporation,  and  a  creditor  has  a  claim 
against  the  old  company^  the  latter  company  and  not  the  new 
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company  should. be  sued  for  the  claim,  and  the  bona  fides  ol 
the  sale  of  the  assets  to  the  new  company  worked  out  through 
subsequent  proceedings. 

The  mere  fact  that  a  corporation  disposes  of  all  of  its  assets 
to  another  corporation  of  similar  name  will  not  of  itself  raise 
a  presumption  of  fraud.  Especially  is  this  true  when  it  ap- 
pears that  the  stockholders  are  not  the  same,  and  that  all  the 
debts  of  the  old  company  have  been  paid,  except  one,  which  was 
not  known  to  exist  until  two  years  after  the  company  had  been 
in  business,  and  that  ample  assets  had  come  into  the  old  cor- 
poration from  the  conveyance  to  the  new,  to  meet  this  debt. 
Art  8oei«ty  of  Pittsb«rsl^  ▼•  Leader  Pub.  Oo^  548. 

COSTS. 

1.  Imposition  of  costs — Praeiice,  0.  Pw — Amendment.  Klac 
▼•  Mjere,  345. 

2.  Imposition  of  costs  on  wife — Execution — Divorce.  Hoedt 
▼•  Hoedty  5. 

COUNTIES. 

1.  Statutes  —  Constitutional  law — Road  law  —  Abandoned 
turnpike — Repairs — Supervisors — Acts  of  April  20, 1906,  P.  L. 
2S7;  April  26, 1907,  P.  i.  lOi;  May  10,  1909,  P.  L.  499,  and 
March  16, 1911,  P.  L.  21.   Wimten  ▼.  Koomts,  184. 

COUNTY  TREASURERS,  see  Public  Officers. 

COURTS. 

1.  Municipal  Court  of  Philadelphia — Rules  of  court — Prac- 
tice, C.  P. 

The  Municipal  Court  of  Philadelphia  has  i>ower  to  enact  a 
general  rule  of  court  providing  that  ^^In  all  trials  counsel  for 
both  sides  shall  make  such  opening  statements,  as  may  be  prop- 
er, to  the  court  or  jury,  before  any  testimony  is  offered  by 
either  party."    Torak  ▼•  P.  *  B.  B.  Co.,  248. 

2.  Municipal  Court  of  Philadelphia  County — Trial — Trial 
without  jury — Findings  by  judge — Review. 

Where  in  a  case  tried  by  the  Municipal  Court  of  Philadel- 
phia County,  without  a  jury,  the  plaintiff  makes  out  a  prima 
facie  case  and  the  defendants  depend  exclusively  on  oral 
testimony,  the  creditability  of  the  witnesses  and  the  inferences 
to  be  drawn  are  involved  in  the  decision,  and  the  finding  of  the 
judge  so  far  as  it  relates  to  these  matters  is  no  more  reviewable 
on  appeal  than  the  verdict  of  a  jury  would  be.  CoaUy  ▼•  Ida- 
ton,  117. 
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COVENANTS. 

1.  Deeds  —  Becitdh  —  Adverse  possession.  BakremWvc  t* 
BboAds,266. 

CRIMINAL  LAW. 

1.  Assault  and  hatiery^--Civil  suit  for  damages. 

In  an  action  to  recover  damages  for  personal  injuries  sus- 
tained by  reason  of  an  alleged  assault  committed  by  the  de- 
fendant upon  the  plaintiflF,  the  plaintiff  cannot  complain  of  the 
admission  of  evidence  to  the  effect  that  the  plaintiff  was  a 
drinking  woman  prior  to  the  time  of  the  assault,  if  it  appears 
that  the  trial  judge  at  the  request  of  plaintiff's  counsel  in- 
structed the  jury  to  disregard  such  evidence,  and  that  the 
other  evidence  in  the  case  was  sufficient  to  justify  a  verdict 
against  the  plaintiff  without  reference  to  the  objectionable 
testimony.    Brady  ▼•  PldlUpsy  520. 

2.  Fraud — Corporations — Transfer  of  assets  from  one  cor- 
poration to  another— Debts  of  old  company — Actions — Parties, 
Art  8oei«ty  of  Pittsbwsh  ▼.  Leader  Pnli.  Co.,  648. 

3.  Fraud — Evidence  —  Banks  and  hanking  —  Promissory 
notes — Innocent  purchaser,  Oatasamqaa  Kat*  Bamk  ▼•  Mil- 
ler, 220. 

4.  Fraud — Promissory  notes — Competency  of  wUness-^Wii' 
ness  dead— Evidence — Act  of  May  2S,  1887,  P.  L,  169.  Oaa&p- 
liell  ▼.  HmaV  882. 

5.  Insurance — Life  insurance — Assignment  Bemmett  t.  K. 
Y.  Life  IBS.  Co.,  605. 

6.  Involuntary  manslaughter — Automoliiles  —  Reasonable 
doubt — Inadequate  charge. 

A  conviction  of  involuntary  manslaughter  for  killing  a  per- 
son by  the  alleged  negligent  operation  of  an  automobile,  can- 
not be  sustained,  where  the  trial  judge  failed  in  his  charge  to 
give  any  adequate  instructions  on  the  question  of  reasonable 
doubt,  and  this  is  the  case  although  the  defendant  did  not 
make  any  request  for  such  instructions.  Ooau  t«  Hoslriae, 
230. 

7.  Obtaining  property  by  false  pretenses — Act  of  March  SI, 
1860,  Sec.  Ill,  P.  L.  410— Indictment—Variance. 

An  indictment  for  obtaining  a  promissory  note  by  false  pre- 
tenses sufficiently  charges  a  misdemeanor,  if  it  avers  that  the 
defendant  conceive<}  the  design  of  cheating  and  defrauding  the 
firm  of  which  the  prosecutor  was  a  member;  that  in  pursuance 
of  such  unlawful  intent  the  defendant  falsely  and  fraudulently 
represented  the  existence  of  certain  facts,  and  that  *%y  color 
and  means  of  said  false  pretense  and  pretenses"  the  said  de- 
fendant obtained  from  the  firm  of  the  prosecutor  a  promissoiy 
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note  'for  the  sum  and  of  the  value  of  five  hundred  and  fifty- 
seven  dollars  and  fifteen  cents  made  by  Young  k  Schmitt  to 
the  order  of  the  Interstate  Lumber  Company,  being  then  and 
there  the  property  of  the  said  Yoimg  &  Schmitt,  with  intent  to 
cheat  and  defraud,  etc." 

Where  a  magistrate  in  drafting  an  inf onnation  inadvertent- 
ly states  that  the  single  transaction  upon  which  the  criminal 
charge  was  based  occurred  on  the  date  when  the  information 
was  made,  and  the  indictment  following  the  information  in- 
corporates the  same  date  although  the  transaction  was  long 
prior  in  time,  but  within  two  years  from  the  date  when  the  bill 
was  found,  the  variance  will  not  prevent  the  CommonwealUi  at 
the  trial  from  showing  the  transaction  itself  as  set  forth  in  the 
indictment,  and  its  actual  date. 

'On  the  trial  of  an  indictment  for  obtaining  a  promissory 
note  by  false  pretenses,  the  defendant  is  not  entitled  to  show 
that  at  ihe  time  he  secured  the  note  from  the  firm  of  whidi  the 
prosecutor  was  a  member,  such  firm  was  indebted  to  the  cor- 
poration of  which  the  defendant  was  an  officer,  in  a  sum 
greater  than  the  value  of  the  note;  and  it  is  immaterial 
whether  the  note  was  converted  to  the  personal  use  of  the  de- 
fendant, or  to  that  of  the  corporation  of  which  he  was  an  (Meet. 
Ooau  ▼•  OolMttaa,  612. 

8.  Refusal  to  furnish  plans — Mines  and  mining — Municipal 
bureau  of  mine  inspection — Misdemeanor — Ordinance — Repeal 
of  ordinance^Act  of  July  26, 191S,  P.  L.  HS9.  Com.  t.  Bom, 
458. 

9.  Slandef^— Pleadings — Variance — Evidence. 

In  an  action  for  slander  where  the  statement  averred  that  on 
a  q[>ecified  day,  and  at  other  times  during  the  aanne  month, 
certain  words  charging  the  plaintiff  with  adultery  were  uttered, 
and  the  evidence  at  the  trial  showed  that  the  words  substantial- 
ly as  charged  were  uttered  during  the  month,  and  no  question 
as  to  variance  was  raised  at  the  trial  and  no  bill  of  particulars 
demanded,  a  verdict  for  the  plaintiff  should  be  sustained,  and 
judgment  entered  thereon.    BoyaJiaM  ▼•  OfcanlM,  614. 

DAMAGES. 

1.  AccumiUation  of  ice  and  snow  on  platform  of  car— -Pas- 
senger— Negligence — Street  railways.  Jokmaoa  t.  IC  Jfc  S. 
By.  *  Lt.  Co.,  530. 

2.  Assault  and  battery — Civil  suit  for  damages.  BwmAj  >• 
Piauipm  520. 

3.  Consequential  damages — Payment  of  money  into  court — 
Judgment  creditors  of  owner — Auditof^s  findings  of  fact — 
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Eminent  domain — Appropriation  of  highways,    Wllloak  t. 
B«ftTer  Valley  B.  B.  Co.»  589. 

4.  Evidence — Ejectment — Mesne  profits.  Parks  ▼•  Pemaa. 
Clay  00.9  574. 

5.  Fall  of  car  through  open  elevator  shaft — CoUision — Inr 
suranee — AutomohUe  insurance.  Wetkerlll  ▼•  WllHaiifcrnrg 
City  Fire  las.  Oo^  37. 

6.  Loss  of  earnings — Negligence  —  Municipalities  —  Open 
trench  in  street  —  Contributory  negligence  —  Case  for  jury. 
OerWr  t.  Pkiladelpkia,  119. 

7.  Negligence — Continuing  disability — Charge  of  the  court 
^-Comment  on  evidence — Comment  on  appearance  of  plaintiff, 
FrledMua  ▼•  P.,  B.  *  K.  O.  By.  Co^  490. 

8.  Negligence — Inadequacy  of  verdict — Discretion  of  court. 
Jomee  ▼•  Peaaa.  Co«»  438. 

9.  Negligence — Railroads — Alighting  from  car^-Insufficient 
lighi  on  platform — Conflicting  testimony.  Joaee  ▼•  Peaaa. 
Oa^486. 

10.  Railroads — Passengers — Ejection  of  passenger — Personal 
injury.    Torak  ▼•  P.  Jfc  B.  B.  Co^  248 

11.  Wrongful  ejectment — Landlord  and  tenant.  Klac  ▼• 
Myerih  345. 

DEATH. 

1.  Death  benefits — Beneficiary — Conflict  between  sister  and 
niece — Evidence — Burden  of  proof — Case  for  jury — Beneficial 
associations.    Slclar  ▼•  iTaaeho,  431. 

2.  Death  henefits-^Foreign  attachment — Beneficial  associa- 
tions.   OraTea  t.  Boliertoy  140. 

8.  Death  while  crossing  railroad — Permissive  crossing — Pre- 
sumption — Negligence — Evidence — Cas^  for  jury.  Terry  ▼• 
D«»  Ii.  Jfc  W.  B.  B.  00.9  451. 

4.  Witness  dead — Promissory  notes  —  Fraud — Evidence — 
Competency  of  witness.    Caa&pbell  t«  Haat,  332. 

DECEDENTS'  ESTATES. 

1.  Claims  for  domestic  service — Other  services — Presump' 
tion  of  payment. 

Where  a  woman  makes  a  claim  against  the  estate  of  a  de- 
cedent for  nnxmid  wages  and  it  appears  that  in  addition  to 
rendering  domestic  services  she  acted  as  honsekeeper,  and 
clerk,  hookkeeper  and  collector  in  the  decedent's  business,  she 
will  not  be  bound  by  the  legal  presumption  that  her  compensa- 
tion had  been  regularly  paid  during  the  lifetime  of  the  deoe* 
dent    DaTiee'  Estate,  360. 
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2.  Claim  far  nursing  and  care — Family  relationship — Neph- 
ew of  decedent's  husband — Presumption  of  payment — Burden 
of  proof. 

Where  a  claimant  against  a  decedent's  estate  for  nursing. 
care  and  attention  is  a  nephew  of  decedent's  husband,  there  is 
no  presumption  of  family  relationship  against  the  claimant; 
nor  is  there  any  presumption  of  payment,  if  it  appears  that  the 
decedent  and  claimant  lived  for  a  number  of  years  in  the  same 
house,  each  paying  one-half  of  the  expenses,  and  that  the  serv- 
ices were  actually  rendered  during  that  period.  In  such  a 
case  the  burden  of  proof  is  upon  those  opposing  the  claim  to 
show  that  there  had  been  payment  made  for  the  services  ren- 
dered.   Eran's  Eirtate,  83. 

8«  Description  of  place  —  Liquor  law  —  Name  of  applicant 
Leats^s  Xa«eBM,  565. 

DEEDS. 

1.  Boundaries--^ourses  and  distances — Monuments  on  the 
ground. 

In  an  action  of  ejectment  where  the  deeds  from  a  common 
owner  to  the  plaintiff's  and  defendant's  predecessors  in  title 
called  for  a  line  described  as  passing  through  the  centre  of  a 
pump,  and  a  subsequent  survey  showed  that  the  call  of  the 
previous  line  in  the  deeds  would  not  reach  the  'line  through 
the  centre  of  a  pump,"  the  position  of  the  pump  controls,  and 
if  at  the  trial  it  no  longer  exists,  it  may  be  shown  that  its  loca- 
tion was  on  the  line  of  a  fence  in  existence  at  the  time  of  the 
trial,  and  that  such  fence  was  on  the  'line  through  the  centre 
of  a  pump." 

The  courses  and  distances  in  a  deed  give  way  to  the  bound- 
aries found  upon  the  ground,  or  supplied  by  proof  of  their 
former  existence  when  marks  or  monuments  are  gone. 

In  an  action  of  ejectment  where  a  monument,  called  for  in 
the  deeds  of  both  parties,  has  disapi>eared  and  an  ambiguity  in 
the  courses  and  distances  has  been  discovered  by  a  subsequent 
survey,  parol  evidence  is  admissible  to  show  that  all  the  own- 
ers since  the  common  owner,  except  the  plaintiff,  had  recog- 
nized a  fence  existing  at  the  time  of  the  trial  as  controlling 
the  line  of  their  several  holdings,  and  such  evidence  should  be 
conclusive  as  to  what  was  originally  intended  by  the  deeds  from 
the  common  owner. 

In  an  action  of  ejectment  where  the  court  has  instructed  the 
jury  adequately  on  the  law  as  it  covered  the  facts  as  presented,, 
the  defeated  party  cannot  complain  that  the  trial  judge  failed 
to  present  other  matters,  if  it  appears  that  such  party  did  not 
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present  requests  for  specific  instnicti<Mis  as  to  such  matters. 

2.  Boundaries — Fence — Evidence. 

In  an  actiim  of  trespass  where  the  issue  was  whether  an  old 
fence  marked  the  boundary  line  between  the  properties  of 
plaintiff  and  defendant^  the  deeds  of  both  parties  and  surveys 
made  therefrom  with  the  maps  and  plots  are  competoit  evi- 
dence when  followed  by  testimony  showing  the  fence  to  be  on 
the  dividing  line,  inasmuch  as  th^  would  show  reeognition 
and  acceptance  by  the  prior  owners. 

In  the  effort  to  establish  the  disputed  line  between  the  plain- 
tiff's and  the  defendant's  land,  as  being  identified  with  the  fence 
line  and  the  fence  line  with  it,  the  fenoe  and  the  line's  exist- 
ence as  such  in  its  entirety  from  the  time  it  was  first  known  or 
exhibited  by  records,  may  be  shown.  It  is  immaterial  that  in 
later  years  the  line  was  cut  up  in  sections  forming  boundaries 
between  different  owners,  and  it  does  not  matter,  if  the  dis- 
puted section  in  question  conforms  in  all  general  requirements 
to  the  original  line  as  mentioned  in  the  several  deeds  forming 
the  chain  of  title.  If  slight  variations  exist  their  effect  im- 
explained  will  be  for  the  jury. 

On  the  trial  of  such  an  issue  whare  the  existence  of  a  par- 
ticular comer  is  evidenced  not  only  irom  the  calls  in  the  de- 
fendant's and  his  predecessor's  deeds  and  the  surveys  there- 
from, but  from  the  testimony  of  witnesses  who  knew  that  it 
had  been  there  as  an  established  comer  for  a  long  period  of 
time,  the  court  is  not  in  error  in  charging  that  the  recognition 
of  this  point  on  the  part  of  the  grantors  and  grantees  in  the 
deeds  had  a  material  bearing  on  the  location  of  the  fence  as 
testified  to  by  the  surveyors. 

The  court  cannot  be  convicted  of  error  in  stating  to  the  jury 
that  a  line  run  by  the  d^endant's  surveyor  could  not  be  of 
much  assistance  to  them,  if  it  appears  that  the  line  was  not 
made  from  any  call  in  a  deed,  nor  with  reference  to  the  loca- 
tion of  any  old  fence,  nor  made  upon  a  course  and  distance 
given  by  any  authenticated  record  between  two  established 
comers.    Oeorge  ▼•  Keni,  26. 

8.  Contract— Mechanics'  liens— Mortgage — Tr%tsts  and  trus- 
tees.   MeAlUatar  t.  XeOibbMj,  582. 

4.  Covenants — Recitals — Adverse  possession. 

The  mere  recital  in  a  deed  that  a  portion  of  the  land  con- 
v^ed  was  held  by  the  grantor  by  adverse  possession  does  not 
furnish  the  grantee  ground  for  an  action  for  breach  of  cove- 
nant, after  the  portion  of  the  land  referred  to  had  been  lost  to 
him  by  an  adverse  recovery,  if  the  deed  contained  no  covenant 
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of  warranty  either  general  or  special  BakremlierK  t.  Bk»adg, 
266. 

5.  Description — BoundarieB — Miatahe  as  to  quantity  of  land. 
Where  a  purchaser  of  land  who  has  had  an  opportunity  to 

see  the  visible  boundaries  on  the  ground^  and  to  measure  the 
property>  accepts  a  deed  and  takes  possession,  he  cannot  there- 
after refuse  to  pay  the  full  amount  of  the  purchase-money  be- 
cause the  quantity  of  the  land  was  less  than  that  he  had  bar- 
gained for.    Simitk  ▼•  Domabme,  424. 

6.  General  warranty  —  Implied  covenant  against  encum- 
brances—  Tax  liens  —  Act  of  May  US,  1716,  1  Pennsylvania 
Laws  94. 

Where  land  subject  to  the  lien  of  taxes  is  conveyed  by  a  deed 
of  general  warranty  containing  the  usual  words  ^'grant,  bar- 
gain and  sell/'  a  breach  of  the  covenant  of  warranty  occurs 
immediately  upon  the  delivery  of  the  deed»  inasmuch  as  a  lien 
for  taxes  is  an  encumbrance  within  the  meaning  of  the  Act  of 
May  28, 1^15, 1  Pennsylvania  Laws  94,  which  provides  that  the 
words  ^'grant,  bargain  and  sell"  in  a  recorded  deed  ^'shall  be 
adjudged  an  express  covenant  to  the  grantee,  his  heirs  and 
assigns,  to  wit,  that  the  grantor  was  seized  of  an  indefeasible 
iestate  in  fee  simple,  freed  of  encumbrances  done  or  suffered 
from  the  grantor." 

If,  in  such  a  case,  the  grantee  has  been  compelled  to  pay  the 
taxes  after  notice  to  the  grantor,  he  may  recover  from  the 
grantor  the  amount  which  he  has  been  compelled  to  pay,  and 
this  is  the  case  although  the  taxes  were  assessed  before  the 
grantor  became  the  owner  of  the  property.  Taylor  t«  AUoa, 
503. 

7.  Revocation — Trusts  and  trustees^Besulting  trusi^Hus- 
hand  and  wife. 

The  evidence  to  establish  a  resulting  trust  must  be  clear, 
precise,  convincing  and  satisfactory.  It  is  not  enough  that  it 
satisfies  the  jury.  It  must  also  satisfy  the  mind  and  conscience 
of  the  court  as  a  chancellor  sitting  and  reviewing  the  testi- 
mony and  if  the  evidence  fails  to  satisfy  in  this  respect,  the 
evidence  must  be  withdrawn  from  the  jury. 

In  a  proceeding  by  a  purchaser  of  real  estate  at  a  sheriff's 
sale  to  recover  possession  under  the  Act  of  April  20,  1905,  P. 
L.  239,  the  person  in  possession  who  was  the  husband  of  the 
defendant  in  the  execution,  prayed  a  jury  trial,  and  at  the  trial 
testified  that  the  property  had  been  bought  with  his  own  money, 
but  that  he  was  induced  by  the  nagging  of  his  wife  to  put 
the  property  in  her  name  so  ^Hhat  she  should  have  a  home  if 
anything  should  happen  to  him,"  and  that  they  might,  as  they 
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thought,  evade  the  payment  of  the  collateral  inheritance  taz« 
He  offered  no  testimony  however,  to  show  any  understanding 
that  the  deed  should  not  convey  the  absolute  title  to  the  wife, 
or  that  there  were  any  conditions  or  trust  imposed  upon  her 
in  the  title  acquired  by  her.  It  appeared  that  the  deed  was 
delivered  to  the  husband  and  that  he  retained  it  until  his  wife 
deserted  him  and  took  it  with  her.  It  also  appeared  that  he 
had  put  the  deed  on  record.  Held,  (1)  that  the  evidence  was 
insufficient  to  sustain  a  resulting  trust  in  favor  of  the  hus- 
band; (2)  that  the  husband  after  having  secured  a  jury  trial 
could  not,  after  decision  adverse  to  him,  claim  that  he  was 
not  compelled  to  submit  to  a  trial  under  the  act.  Kaaokt  ▼• 
Beiohard,  278. 

8.  Tax  asBessmeni — Taxation — Separation  of  coal  from  sur- 
face,   BmuH  ▼•  IiAokawaiuui  Oomatj,  462. 

DISCRETION  OF  OOUET. 

1.  Divorce— Trial  hy  jury— Delay— Act  of  April  20,  1911, 
P.L.71.    Bernard  ▼•  BMArd,  386. 

2.  Negligence — Damages — Inadequacy  of  verdict.  Jamtm  ▼• 
Penaa.  Oo^  438« 

DIVOECE. 

1.  Costs — Imposition  of  costs  on  wife — Execution, 

Costs  in  a  divorce  proceeding,  when  ordered  to  be  paid  by 
either  party,  may  be  recovered  by  the  party  in  whose  favor  the 
order  is  made  by  the  issuance  of  a  fieri  facias.  Hoedt  ▼• 
Hoedty  5. 

2.  Cruel  and  barbarous  treatment — Indignities  to  person — 
.  Evidence. 

In  a  proceeding  for  divorce,  where  the  respondent  appears 
and  in  good  faith  contests  the  granting  of  the  divorce,  and  the 
libellant  testifies  to  matters  sustaining  the  charge  of  cruelty 
and  indignities,  and  many  of  these  matters  are  not  denied  by 
the  respondent,  who  takes  the  witness  stand  in  his  defense,  if 
these  matters  undenied  will  sustain  the  charge  contained  in 
the  libel,  it  is  proper  to  enter  a  decree  therefor  though  they 
lack  corroboration.    Tobia  ▼•  Tobin,  476. 

8.  Cruel  and  barbarotis  treatment — Refusal  of  intercourse — 
Nagging — Constructive  desertion. 

Where  a  husband  and  wife  before  marriage  entered  into  a 
vow  of  purity,  which  they  understood  to  be  an  agreement  to 
abstain  from  sexual  intercourse,  and  th^  live  together  for 
twelve  years  without  having  had  intercourse  although  occupy- 
ing the  same  room  and  the  same  bed,  the  husband  will  not  be 


Digitized  by 


Google 


INDEX.  669 

BlYOHGE^-conUnued. 

entitled  to  a  divorce  on  the  ground  of  cruel  and  barbarous 
treatment,  because  his  wife  resisted  his  sexual  advances,  and 
his  allegation  that  she  kept  up  a  constant  nagging  such  as 
fault-finding  and  scolding,  but  never  in  the  presence  of  third 
parties,  will  not  bring  the  case  within  the  statute.  Chwalag- 
luuBL  ▼•  ChwalagluuBL,  622. 

4.  Desertion  of  wife  from  husband^a  home. 

Where  in  pursuance  of  an  arrangement  between  a  husband  . 
and  wife  prior  to  marriage,  the  wife  at  times  absents  herself 
from  her  husband's  home  in  order  to  care  for  an  invalid 
mother,  the  husband  will  not  be  permitted  to  regard  his  wife's 
absence  as  desertion  and  ground  for  divorce,  unless  he  gives 
her  due  notice  that  her  absence  from  his  home  will  be  treated 
by  him  as  desertion,  and  that  the  arrangement  which  allowed 
her  to  be  at  her  mother's  home  will  no  longer  be  regarded.  A 
mere  refusal  by  her  of  a  request  to  return  home  is  not  suffi- 
cient under  the  circumstances,  unless  the  husband  notifies  her 
that  such  refusal  would  be  considered  by  him  an  act  of  deser- 
tion.   Croll  T.  OroU,  416. 

5.  Desertion — Oruel  and  barbarous  treatment — Evidence, 

A  wife  who  has  lived  with  her  husband  for  fourteen  years, 
and  then  wilfully  deserts  him,  cannot  successfully  set  up  as  a 
defense  in  his  suit  for  divorce  cruel  and  barbarous  treatment 
and  indignities  to  her  person,  where  her  testimony  is  vague  and 
indefinite  and  is  fiatly  denied  by  her  husband,  and  the  only  proof 
of  violence  was  that  upon  one  occasion  her  husband  seized  her 
and  said  that  he  would  ^^ish"  her.    B^aard  ▼•  Reaard*  886. 

6.  Trial  by  jury — Delay — Discretion  of  court. 

A  wife  who  is  a  respondent  in  a  divorce  suit  cannot  be 
charged  with  delay  in  applying  for  a  jury  trial  where  she  con- 
cludes her  answer  filed  in  due  time  with  the  following  words 
^'all  of  which  matters  and  things  this  respondent  is  willing  to 
maintain  and  this  she  prays  may  be  inquired  of  by  the  coim- 
try.'*    This  is  asking  for  a  jury  trial. 

Under  the  Act  of  April  20,  1911,  P.  L.  71,  the  court  in  the 
exercise  of  proper  discretion  may  refuse  a  jury  trial,  although 
the  public  morals  may  not  be  pr^udiced  l^  such  a  trial. 
BMUird  ▼•  BMard,  386. 

EJECTMENT. 

1.  Ejectment  biVr-Remedy  at  lauH^Husband  and  wife — 
Equity.    Wasaer  ▼•  Waaaer»  526. 

2.  Mesne  profits — Damages — Evidence. 

Trespass  for  mesne  profits  is  an  emanation  from  the  action 
of  ejectment    When  the  plaintiff  in  ejectment  has  been  placed 
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in  possession  of  his  land  and  institutes  his  action  for  mesne 
profits,  only  such  lands  aie  affected  bj  such  action  as  were  em- 
braced in  the  action  of  ejectment  Parka  t«  PesMa.  Olay 
00^574. 

8.  Me^ne  profih^NoHee  of  claim^Bea  adjudieata. 

Mesne  profits  may  be  claimed  in  an  action  of  ejectment  to 
the  time  of  trial  without  any  formal  averment  of  a  trespass 
and  a  continuance  of  such  trespass;  but  notice  must  be  given 
within  a  reasonaUe  time  that  such  profits  will  be  claimed. 

An  averment  by  the  plaintiff  in  his  statement  thilt  he  has 
brought  suit  for  '^the  recovery  of  possession  of  said  premises 
from  which  he  has  been  so  unlawfully  dispossessed  and  ejected, 
and  for  the  damages  by  him  sustained,"  is  a  sufficient  notice 
to  the  defendant  that  damages  for  mesne  profits  would  be 
claimed  to  the  day  of  trial ;  but  the  mere  allegation  of  such  a 
claim  does  not  estop  subsequent  proceedings  for  the  daim 
supposed  to  be  involved  in  such  statement,  if  a  doubtful  record 
exists  and  it  can  be  shown  by  evidence  extrinsic  to  the  record 
that  such  claim  was  not  as  a  fact  adjudicated. 

In  an  action  for  mesne  profits  the  verdict  and  judgment  in 
ejectment  are  conclusive  of  the  right  to  recover  only  from  the 
time  the  action  was  commenced  up  to  die  time  possession  of 
the  property  was  regained.  If  the  plaintiffs  daim  beyond  the 
date  of  the  commencement  of  the  action  in  ejectment,  they 
must  prove  their  title  and  right  of  possession.  Parka  ▼• 
Pemaa.  Clay  Co^  567. 

4.  Wrongful  ejection — Damagee  —  Landlord  and  tenant 
Klac  ▼•  Myara,  345. 

EMINENT  DOMAIN. 

1.  Appropriation  of  highwau — Coneequentidl  damagee — Pay- 
ment of  money  into  court-judgment  creditors  of  owner — Au- 
dttof's  findings  of  fact. 

Where  a  railroad  company  appropriates  under  the  right  of 
eminent  domain  a  portion  of  a  highway  resulting  in  a  loss  to 
an  abutting  owner  whose  title  extended  to  the  middle  of  the 
highway,  the  fund  representing  the  damages  to  which  the  own- 
er is  entitled  for  the  loss  may  be  paid  into  court  at  the  in- 
stance of  the  judgment  creditors  of  the  owners,  whose  liens 
have  been  impaired  by  the  apprc^riation.' 

The  appellate  court  will  not  review  a  finding  hj  an  auditor 
affirmed  by  the  court  below  and  based  upon  sufficient  evidence, 
that  an  assignment  of  a  claim  for  damages  against  a  railroad 
was  made  by  the  owner  for  the  purpose  of  defrauding  credi- 
tors, and  that  subsequent  purchasers  of  the  claim  thus  assigned 
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had  notice  of  the  fraud.    WiUoak  t*  Mmtkrwt  Vmlle j  B.  B.  Oo^ 
589. 

2.  OondemnaHon  of  land  for  puhUe  libmry  —  ''Municipal 
building$"--Municipal%tiea~-Act$  of  March  M,  1908,  P.  L.  6$, 
and  March  U,  1907,  P.  L.  12.    PlkUadalpkia'a  Petitim*  594. 

EQUITY. 

1.  Ejectment  hill — Bemedy  at  law — Husband  and  wife. 

A  bill  in  equity  by  a  husband  against  a  wife  to  restrain  the 
wife  from  interfering  with  the  rights  of  the  complainant  to 
use  and  occupy  certain  land  which  he  owned*  in  fee,  will  be 
dismissed  as  an  ejectment  bill,  where  it  ajypears  that  the  de- 
fendant was  in  possession  originally  by  consent  of  her  hus- 
band, and  occupied  the  premises  as  her  residence,  that  quarrels 
arose  between  them,  that  at  one  time  the  defendant  had  the 
complainant  arrested. for  nonsupport  and  that  at  the  hearing 
in  this  proceeding  he  promised  to  permit  his  wife  to  occupy  the 
house  and  lot  appurtenant  to  it.  In  such  a  case  the  plaintiff 
has  his  remedy,  if  any,  in  a  court  of  law.  WAsaer  t*  Wasaer, 
526. 

2.  Findings  of  faci-School  lawSchool  directors^Treas- 
urerSecretary — Division  of  compensation  among  directors. 
SoluMMk  T.  XvlilMliMV  Twv«  Selkool  DiMeton,  188. 

8.  Injunction — Remedy  at  law — Restraining  proceedings  at 
law. 

Proceedings  against  a  city  to  recover  damages  for  the  open- 
ing of  a  street  will  not  be  enjoined  at  the  instance  of  a  third 
party  by  a  suit  in  equity,  where  it  appears  that  the  plaintiff 
and  defendant  in  the  equity  suit  had  an  agreement  relating 
to  the  opening  of  the  street,  that  plaintiff's  rights  depended 
upon  the  construction  of  ihe  agreement  in  his  favor,  and  that 
the  respective  rights  of  the  parties  could  be  determined  either 
in  the  proceedings  against  the  city  in  which  the  plaintiff  had 
intervened,  or  by  a  subsequent  action  at  law  by  the  plaintiff 
against  the  defendant  after  the  termination  of  such  proceed- 
ings.   Logmm  T.  Baner,  828. 

4.  Master  and  servant—contract  not  to  continue  business — 
Preliminary  injunction     AaerlMut  lee  Oo.  t.  Hvmtar,  811. 

5.  Subrogation — Laches. 

While  a  person  entitled  to  subrogation  may  by  delay  lose 
his  right  to  enforce  if  against  an  intervening  party,  he  does 
not  by  such  laches  alone  lose  it  against  the  other  original 
pasties  from  whom  he  could  enforce  contribution. 

Where  land  subject  to  taxes  and  mimicipal  liens  is  owned 
by  three  persons  in  common,  and  one  of  the  owners  while  he  is 
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indebted  to  the  other  two,  sells  the  land,  and  afterwards  the 
interest  thus  sold  is  again  sold  on  execution  and  the  proceed? 
used  to  pay  off  liens  against  all  the  interests  in  the  land,  the 
right  to  subrogation  will  not  be  defeated  because  the  original 
cotenant  was  indebted  to  the  other  cotenants. 

Where  one  of  several  cotenants  pays  taxes  and  municipal 
liens  on  the  land  his  equity  of  contribution  will  be  limited  to 
the  land  involyed,  and  he  will  not  be  entitled  to  a  personal 
judgment  or  decree  against  those  who  are  bound  to  contribute 
the  remedy  of  subrogation.    Browm  t.  IfoOmllowck,  98. 

6.  SvhrogoHon — Taxes  and  fnunicipal  liem — Bale  of  im- 
divided  interest  in  land — Contributic^. 

Where  there  is  a  sale  of  an  undivided  one-third  interest  in 
land  and  taxes  and  municipal  liens  which  are  charged  against 
the  whole  interest  in  the  land  are  paid  out  of  the  proceeds  of 
a  one-third  interest,  the  judgment  creditor  whose  fund  is 
diminished  by  such  payment  of  taxes  and  municipal  liens  out 
of  the  fund,  is  subrogated  to  the  right  of  the  owner  of  the  one- 
third  interest  to  contribution  for  taxes  and  municipal  liens  as 
against  the  owners  of  the  other  two-thirds.  Browm  t.  KeOvl- 
lovgk,  98. 

7.  Want  of  party — Waiver  of  relief. 

At  the  hearing  of  an  equity  case  the  plaintiff  may  obviate 
an  objection  for  want  of  a  particular  party  by  waiving  the  re- 
lief he  is  entitled  to  against  that  party.  Browm  t.  KeOml- 
lorngk,  98. 

EVIDENCE. 

1.  Banks  and  hanking  —  Promissory  notes  —  Innocent  pur- 
chaser— Fraud.    OmtmMSLU^^m  Hat*  Bmmk  t.  Miller,  220. 

2.  Burden  of  proof — Case  for  jury — Beneficidl  associations 
— Death  benefits  —  Beneficiary  —  Conflict  between  sister  and 
niece  —  Appeals  —  Assignments  of  error — Answers  to  points. 
Siglar  T.  Ivameko,  431. 

3.  Burden  of  proof — Decedents'  estates — Claim  for  nursing 
and  care — Family  relationship — Nephew  of  decedent's  husband 
— Presumption  of  payment.    Eram*!  Estate,  83. 

4.  Case  for  jury — Negligence — Automobiles — Operation  of 
car  by  owner^s  son — Dealer^s  license — Burden  of  proof.  Her- 
rimctom  t.  Hill,  202. 

6.  Case  for  jury  —  Negligence  —  Railroads  —  Death  while 
crossing  railroad — Permissive  crossing — Presumption.  Terry 
T.  D.,  I..  *  W.  B.  B.  Oc  451. 

6.  Comment  on  evidence^-Comment  on  appearance  of  plain- 
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Hff'-NeiffUgence — Damages — CatUinuing  dudbilUg  —  Charge 
of  the  court    TrUdmmm  t.  P.»  B.  Jt  If.  C  Bj«  Oo^  490. 

7.  Conflict  of  evidence — Refueal  to  open  judgmewi-^udg' 
ment — Opening  judgment    Waamer  t.  TrmimnaXk^  487. 

8.  Contrad—IUegal  sale  of  liquor— Illegal  contract  Blamdi 
T.  P^ltecHalt  552. 

9.  Contract — Sale — Breach — Principal  and  agent — Corpora- 
tion.   Frmit  IMsyateh  Oo.  t.  Mase«»  259. 

10.  Croae-examination — Review. 

It  is  only  in  extreme,  cases  where  it  is  plain  that  the  parties 
olgecting  to  alleged  in4>roper  cross-examination  have  been  in- 
jnredy  that  the  appellate  courts  will  reverse  on  such  grounds. 
KiBc  T.  Myers,  845. 

11.  Declarations — Bes  gestm — Principal  and  agent — Negli- 
gence. 

In  an  action  by  a  wife  against  a  corporation  to  recover  dam- 
age for  injuries  to  her  land  by  fire  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant,  the  husband  of  the 
idaintiff  will  not  be'  permitted  to  testify  as  to  declarations 
made  by  a  person  alleged  to  be  defendant's  foreman,  where 
the  only  testimony  he  gives  to  pave  the  way  for  the  admission 
of  such  declarations,  was  as  follows:  ''He  was  a  foreman  and 
an  overseer  in  the  absence  of  the  principal  foreman. ....  .1 

saw  him  working  there.  I  saw  him  standing  looking  on  the 
man  woricing.  I  saw  him  working  sometimes  himself.  I  saw 
him  give  orders  to  the  men,''  and  other  evidence  shows  that 
the  principal  foreman  was  present  and  not  absent  at  the  time. 

In  such  a  case  the  declarations  of  the  alleged  foreman  are 
not  admissible  as  part  of  the  res  gestsd  where  it  appears  that 
they  were  not  made  imtil  three  hours  after  the  fire  of  which 
the  plaintiff  complained  had  been  discovered,  although  it  was 
still  burning,  and  there  is  no  evidence  to  show  that  the  alleged 
foreman  was  present  when  the  fire  started  or  had  any  first  hand 
knowledge  of  its  origin,  and  the  declarations  sought  to  be  ad- 
mitted were  to  the  eflFect  that  certain  of  the  defendant's  work- 
men had  made  a  fire  to  warm  their  tools,  ''and  the  wind  car- 
ried it  away  from  them."  Oampbell  t.  Brandywlne  Smmmit 
K.  *  F.  Oo^  209. 

12.  Deeds — Boundaries — Fence.    Oeorse  t.  Xerm,  26. 

18.  Divorce — Cruel  and  barbarous  treatment — Indignities  to 
person.    Tobin  t«  T«¥iM,  476. 

14.  Divorce  —  Desertion  —  Cruel  and  barbarous  treatment 
BesArd  t.  Beaard,  886. 

15.  Ejectment — Mesne  profits — Damages.  Parlu  t.  Peaaa. 
Clay  C«.,  574. 

Vol.  lx — 43 
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EVIDENCE— continued. 

16.  Inference  from  inference — Opinwn  of  witness-^Neglir 
gence — Railroads — Injury  to  live  aioch— Death  of  horses.  Hall 
T.  Pmum.  B.  B.  Oo^  236. 

17.  Insurance  —  Fire  insurance  —  Cancellation  of  policy  — 
Case  for  jury.    DatIs  t.  OoatiMoat«l  Fire  las.  Oon  341. 

18.  Master  and  servant — Claim  for  services — FamXLy  rela- 
tionship-^Presumption  of  payment,    Oaskejr  t«  KiiieaT7f  87. 

19.  Municipal  liens — Notice  of  intention  to  file  lien — Failure 
to  give  notice — Pleadings — Act  of  June  4,  1901,  P.  L.  SSJ^. 
York  Oltj  T.  MlUer*  4D7. 

20.  Negligence — Confiici  of  testimony — Numerical  number 
of  witnesses — Interest  of  plaintiff — Charge — Master  and  serv- 
ant   Tlmjd  T.  Ii.  V*  B.  R.  Co^  1. 

21.  Parol  evidence — Affidavit  of  defense — Contracts — Per- 
formance.    Colt  t.  DiJPeabAel^  192. 

22.  Promissory  notes — Burden  of  proof.  Tmrmer  t.  Koek- 
ler»  396. 

23.  Promissory  notes  —  Fraud — Competency  of  wUness  — 
Witness  deadr-Act  of  May  2S,  1887,  P.  L.  159.  OampbeU  t. 
Hvmt,  332. 

24.  Promissory  notes — Payment— Receipt  in  fuU — Case  for 
jury.     Cooper  t.  Cooper,  390. 

26.  Road  law — Change  of  grade — Verdict.  Frlok  t.  Phila- 
delphia, 283. 

26.  Road  law — Construction  of  road — Diversion  of  water — 
Injuries  to  land.    Hall  t.  Bine,  401. 

27.  Road  law — Dedication  of  street.  Xleialuuui  t.  lfor« 
thamptoa  Tract.  Co.,  641. 

28.  Slander-'Phadings — Variance.  Bojajiaa  t.  Ohaaiaa, 
614. 

e:^ceptions. 

1,  Exceptions  to  charge — General  exceptions—Practice,  C 
P.—Tridlr-Charge.    Torak  t.  P.  *  B.  B,  Co.,  248. 

EXECUTION. 

1.  Divorce — Costs — ImposUion  of  costs  on  wife.  Koedt  t. 
Hoedt,6. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Lease  hy  executor — Power  of  sale — Written  a%Uhority — 
Landlord  and  tenant.    Kiac  t.  Myers,  346. 
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EXPEESS  COMPANIES. 

1.  Joint  stock  companies — Tax  on  horses — Common  carriers 
— Interstate  commerce.    Adaats  EjcprMs  Oo.  t.  Harris^urs, 


FALSE  PRETENSE,  see  Criminal  Law. 

FINDINGS  OF  FACT. 

1.  Auditor's  findings  of  fact — Eminent  domain — Appropria- 
tion of  highway — Consequential  damages — Payment  of  money 
into  court — Judgment  creditors  of  owner.  WUlook  t.  BeaTer 
VaU«7  B.  B.  O:,  589. 

2.  School  law — School  directors — Treasurer — Secretary — Di- 
vision of  compensation  among  directors — Equity.  Soluaeek 
T.  MuUeabers  Twp.  Solkool  Dist^  188. 

FIRE  INSURANCE,  see  Insurance. 

FOREIGN  ATTACHMENTS. 

L  Beneficial  (usodations — Death  benefits.  OraTea  t.  Bo¥» 
•rU,  140. 

2.  Stock  of  corporation — Garnishment — Trusts  and  trustees. 

Shares  of  stock  of  a  corporation  cannot  be  seized  by  a 
creditor  of  the  owner  of  the  stock  in  foreign  attachment  pro* 
ceedings  against  the  corporation. 

Where  stock  of  a  corporation  stands  in  the  name  of  a  de- 
cedent, and  the  certificate  is  in  the  hands  of  a  testamentary 
trustee,  such  stock  cannot  be  taken  in  foreign  attachment  pro- 
ceedings against  the  corporation  by  a  creditor  of  the  cestui  que 
trust.  The  Act  of  March  29,  1819,  P.  L.  217,  does  not  apply 
to  such  a  case.    WlUomskliy  t.  Barrett,  242. 

FOREIGN  CORPORATIONS,  see  Corporations. 

FOURTEENTH  AMENDMENT. 

1.  Constitution  of  the  U.  S.-^Act  of  July  25,  191$,  P.  L. 
102\-^Employment  of  female  minors — Constitutional  law — 
Bill  of  rights — Trial  by  jury — Police  power — Special  legislor 
tion.    Oona*  t«  Meeoa  CooperatlTe  Co.,  314. 

FRAUD,  see  Criminal  Law. 

GAS  AND  ELECTRIC  COMPANIES. 

1.  Light,  heat  and  power  company — Boroughs — Occupation 
of  street — Corporation — Public  service  corporation.  Del.  Oo. 
Eleo.  Oo.  T«  Colwja  Boro.»  609. 
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OAS  AND  ELECTBIO  COMPANIES— <;aiiitiiti6(2. 

2.  Tax  on  gas  companies — OonsUhttional  law — TaxaHon-^ 
MunicipaUttes-^Acts  of  May  £S,  1889,  P.  L.  t87,  smd  May  16, 
1901,  P.  L.  228.    AltooM  T.  OXmut*  159. 

GRADE  CROSSINGS. 

1.  Abolition  of  grade  crossing — Change  of  grade-^Boad  law 
— Depression  of  portion  of  street--Act  of  May  2$,  1891,  P.  L. 
117--Evidenc^^Verdict.    fHek  ▼.  FliUmdrtp^la,  288. 

HIGHWAYS. 

1.  Appropriation  of  highway — Consequentud  damage^^Pay' 
ment  of  money  into  court — Judgment  creditors  of  owner— Au* 
ditor^s  findings  of  fact — Eminent  domain.  Wlll^ok  t.  Baavsv 
VmUejr  B.  B.  Co^  569. 

2.  Occupancy  of  road  hy  railway — Liability  to  landowners — 
Turnpike  companies — Street  railway — Act  of  May  IJ^,  1889,  P. 
L.  211.    Bnekwaltar  t.  LaMaster  *  Idtlts  Tpk.  O^  195. 

8.  Open  trench  in  street—contributory  negligence— Case  for 
jury — Negligence — MunidpaUties.  Oweh^T  t.  FfctlaJalpMa» 
119. 

4.  Taking  over  township  roads  by  taxpayer — Townships  of 
first  class— AcU  of  June  12, 1898,  P.  L.  k51;  May  2i,  1901,  P. 
L.  294;  AprU  28,  1899,  P.  L.  lU;  J^i»e  7,  1901,  P.  L.  610; 
June  10, 1901,  P.  L.  687;  AprU  22, 1909,  P.  L.  117;  May  12, 
1911,  P.  L.  907;  June  16, 1911,  P.  L.  987;  May  28, 1918,  P.  L. 
848,  and  June  19, 1918,  P.  L.  6^1.    K«m*s  Oms,  872. 

HUSBAND  AND  WIFE. 

1.  Deeds — Revocation — Trusts  and  trustees — Resulting  trust 
—Act  of  AprU  20, 1906,  P.  L.  289.    Mmmckt  ▼•  BrteluwC  278. 

2.  EquUy — Ejectment  bUl — Remedy  at  law.  Wmsp^wt  t. 
Wasaer,  526. 

3.  Imposition  of  costs  on  wife — Execution — Divorce — Costs. 
Hoedt  T.  Hoedt,  5. 

4.  Liquor  law — Transfer  of  license-^Paymeni  of  transferer's 
debts — Rule  of  court.  Waloaserios  ▼•  tegialsg  Br«wimc 
Co^  852. 

5.  Proceedings  for  support — Jurisdiction  of  Municipal  Court 
— Appeals — Scope  of  appeal — Certiorari. 

An  appeal  from  an  order  of  the  Municipal  Court  of  Phila- 
delphia County  entered  in  a  proceeding:  under  the  Act  of  April 
13,  1867»  P.  L.  78,  to  compel  a  husband  to  support  his  wife, 
operates  as  a  common  law  certiorari  on  which  only  the  juris- 
diction of  the  lower  court  and  the  regularity  of  the  proceedings 
are  considered.    Com.  ▼•  Bimom«  524. 
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INDICTMENT. 

1,  Variance  —  Criminal  law  —  Obtaining  property  hy  false 
preteneee—Act  of  March  SI,  1860,  Sec.  Ill,  P.  L.  410.    Com. 
512. 


INJUNCTIONS. 

1.  Equity — Remedy  at  law — Restraining  proceedings  at  law. 
Losmm  t.  Bsmv,  828. 

2.  Preliminary  injunction — Equity — Master  and  servant — 
Contract  not  to  continue  business.    Ammwiomm.  loe  Co.  t. 

Hiimter»  311. 

INNKEEPEES. 

1.  Bailment — Loss  of  baggage — Mutual  benefit.  MlmckmrnT 
T.  Hotel  Mtrm^  617. 

1.  Automobile  insurance — Fall  of  car  through  open  elevator 
shaft — Collision. 

Where  an  automobile  is  driven  from  a  street  to  a  point 
thirty  feet  inside  of  a  building,  then  halted  and  afterwards 
haeked  into  an  open  elevator  shaft  and  thus  precipitated  on  to 
die  ground  floor  below,  the  owner  may  recover  damages  for 
the  injuries  sustained  to  the  automobile,  under  a  policy  of  in- 
suranee,  which  by  its  teims  is  ^'extended  to  cov^r  damages  to 
the  automobile  and  equipment  herein  insured  caused  by  colli- 
sion with  any  other  vehicle,  or  with  any  animal  or  object  or 
any  obstacle  placed  as  a  barrier;  or  in  entering  or  leaving 
any  building  adjacent  to  any  roadway;  but  nothing  in  this 
clause  shall  be  held  as  making  this  company  liable  for  dam- 
ages caused  by  striking  any  portion  of  the  gutter,  roadbed,  or 
ditch,  or  by  striking  street  or  a  steam  railroad  rails  or  ties.'' 
WotkovUl  T.  WlUUunlnuv  Oltj  Firo  las.  Co..  87. 

2.  Fire  insurance-^Cancellation  of  poKcf^-^Evidence—Case 
for  jury. 

A  contaict  of  insurance  providing  for  notice  cannot  be  can- 
celled without  such  notice.  Where  a  policy  has  been  delivered 
by  the  insured  to  the  local  agent  at  his  request  and  the  con- 
ditions as  to  this  delivery  is  disputed  as  to  whether  it  was  so 
surrendered  for  cancellation  or  correction,  the  treatment  of  the 
poliey  raises  a  disputed  fact  which  is  properly  for  the  jury. 

In  such  a  case  evidence  is  not  admissible  as  to  the  endorse- 
m^its  made  on  the  policy  by  the  company  after  it  had  received 
it  from  its  agent,  and  the  action  of  the  company  is  cancelling 
it.    "Drnwim  t«  OontlBontal  Firo  las.  Ck>.,  841. 

8.  Fire  insurance — Reinsurance — Contract — Affidavit  of  de^ 
fense. 

In  an  action  by  one  fire  insurance  company  against  another 
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INNKEEPERS— confinuecf. 

to  recover  a  fire  loss  under  a  contract  of  reinsurance  giving  to 
the  defendant  the  right  to  cancel  "any  individual:  risk  for 
cause/'  an  affidavit  of  defense  is  insufficient  which  merely 
avers  that  the  defendant  had  cancelled  the  individual  risk  in 
question  '^or  cause/'  In  such  a  case  the  affidavit  of  defense 
must  set  forth  the  facts  ^m  which  the  defendant  drew  the 
conclusion  that  it  was  warranted  in  cancelling  the  policy  for 
cause.  B«lawar«  Umdovwriten  Fire  las.  Oo»  t.  Ntttioaal 
Union  Fire  Ins.  Co.,  825. 

4.  Fire  insurance — Statement  as  to  loss — Waiver. 

Where  a  i>olicy  of  fire  insurance  provides  that  in  case  of  fire, 
the  insured  shall  give  immediate  notice  of  the  fire  to  the  oom-^ 
pany,.  and  within  sixty  days  furnish  a  sworn  statement  as  to 
the  time  and  origin  of  the  fire,  the  cash  value  of  the  property, 
and  as  to  the  ownership,  encumbrances,  other  insurance,  and 
occupancy  of  the  building,  and  the  insured  after  a  fire  gives 
immediate  notice  of  the  fire,  but  leaves  the  State  without  fur- 
nishing the  statement^  and  absents  himself  for  months,  he  can- 
not recover  on  the  policy,  although  there  was  a  total  lo6S»  and 
the  adjuster  went  to  the  premises,  but.  made  no  adjustment 
because  of  the  failure  to  find  the  insured  and  secure  from  him 
essential  information  relating  to  the  property.  FovMtor  t* 
Tentonia  Fire  Ins.  O0.9 151. 

'5.  Life  insurance — Assignment — Fraud. 

Where  a  i>olicy  of  life  insurance  payable  to  the  insured's 
executor,  adnunistrator  or  assigns,  was  assigned  by  the  insured 
to  his  adopted  daughter,  and  the  proceeds  thereof  paid  to  the 
daughter  after  the  death  of  the  insured,  the  executor  of  the 
insured  cannot  successively  maintain  an  action  against  the  in- 
surance company  to  recover  the  amount  of  the  policy  on  the 
ground  that  the  insured  was  insolvent  at  the  date  of  the  as- 
signment, where  there  is  no  evidence  whatever  that  the  insur- 
ance company  had  any  knowledge  of  the  alleged  insolvency, 
or  of  any  fraud  in  the  assignment.  Bonnott  ▼•  H.  T.  Life 
Ins.  Co.,  606. 

INTEREST. 

1.  Assignment  of  stock — BuUding  and  loan  associations — 
Usurious  mortgage  —  Conflict  of  laws  —  Usury.  Stnnrt  ▼. 
Bnrry,  370. 

2.  Assignment  of  stoch-^Building  and  loan  associations — 
Usurious  mortgage — Conflict  of  laws — Usury.  StoUnrd  t. 
Tkomas,  177. 

3.  Contract — Building  operation.  Whelmn  ▼.  Land  T;  Jt  T. 
Co.,  9. 
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INTEKSTATE  COMMERCE. 

1.  Taxation — Joini  stock  companies  —  Express  company  — 
Tax  on  horses — Common  carriers.  Admma  'Expvam  C«.  t« 
HarrlBlmrK,  420. 

JUDGMENTS. 

1.  Entry  of  judgment  on  verdict — Practice,  C.  P. — Reduc- 
tion of  verdict — Stipulation.    Torak  t.  P.  Jt  B.  B.  Oo^  248. 

2.  Form  of  judgment — Contract — Suits  on  separate  con- 
tracts.   Walten  ▼•  Proper,  427. 

8.  Justice  of  the  peace  —  Record  —  Employment  of  female 
labor.    Oona.  t*  Meeoa  CooperatlTe  Oo*»  314. 

4.  Opening  judgment — Conflict  of  evidence — Refusal  to  open 
judgment 

A  judgment  entered  on  a  warrant  of  attorn^  in  a  judgment 
note  given  in  pursuance  of  a  written  contract  in  part  payment 
of  a  liquor  license  transferred  to  the  defendant,  will  not  be 
opened  on  the  evidence  of  the  defendant  and  his  wife  that  the 
plaintiff  had  orally  agreed  to  pay  back  to  defendant  any  differ- 
ence between  the  sum  bid  for  the  licensed  business  at  sheriff's 
sale,  and  the  contract  price,  where  such  evidence  is  contra- 
dicted by  the  plaintiff  and  another  witness  and  the  written 
contract  is  silent  as  to  the  return  of  any  part  of  the  m(mey. 
Wmmmmr  w.  Frmncaak,  487. 

5.  Record  of  foreign  judgment  —  Receivers  —  Foreign  cor- 
poration — Statement  of  claim — Affidavit  of  defense.  Moore  ▼• 
SeluBidt,  442. 

.  6..  Warrant  of  attorney  to  enter  judgment — Bailment — Prac' 
tice,  C.  P. 

Where  a  lease  of  chattels  provides  that  on  default  of  any  in- 
stallment of  hire,  the  lessor  may  take  immediate  possession 
of  the  property,  or  if  he  does  not  do  so,  the  whole  hire  for  the 
whole  term  shall  immediately  become  due  and  payiEible,  and 
the  lessee  further  authorizes  ^^any  attorney  of  any  court  of 
record  in  Pennsylvania,  or  elsewhere,  to  appear  for,  and  to 
confess  judgment  against  him  for  the  amount  so  due  and  un- 
paid," a  judgment  entered  against  the  lessee  on  a  prsBcipe 
signed  by  an  attorney,  as  attorney  for  the  lessor,  will  not  be 
stricken  off  because  of  such  irregularity,  inasmuch  as  the  pro- 
tfaonotaiy  had  i>ower  under  the  Act  of  February  24,  1806,  4 
Sm.  L.  278,  to  enter  judgment  on  such  a  warrant  of  attorney. 
In  such  a  case  the  fact  that  ten  installments  had  been  paid  at 
their  maturity  and  this  is  set  forth  in  a  suggestion  imder  oath 
filed  with  the  lease,  does  not  deprive  the  plaintiff  from  assert- 
ing the  judgment  for  the  amount  actually  due  and  unpaid. 
DaUoB  T.  "Wimnsniyre,  225. 
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JITDQUENTB— continued. 

7.  WrU  of  inquirff — AppeaU — Replevin — Sherijf.    Ksjt  t* 
172. 


JTJBI8DI0TI0N,  M.  0. 

1.  Proceedings  for  euppori — AppedU — Scope  of  appeal — Cer- 
tiorari^Huehond  and  wife— Act  of  April  IS,  18ffl,  P.  L.  78. 
Omii.  ▼•  BwMoa,  624. 


JUSTICE  OF  THE  PEACE,  see  Public  officers. 

LACHES. 

1.  Bqutt^h-Subrogation.    Bmwm  t.  ]IeO«llo«tf^  98. 

2.  Waiver—NonauU — Justice   of  the  peace-^^Appeals    De^ 
fects  in  record.    Mdeilmkmm  t«  Mmmv,  687. 


LANDLOBD  AND  TENANT. 

1.  Lease  hy  executory-Power  of  sate — Written  authority, 
A  meire  power  of  sale  in  a  will  does  not  give  the  exeontor 

power  to  lease  real  estate  specifically  devised  l^  the  will;  if 
the  executor  executes  a  lease  for  more  than  three  years  witfiout 
written  authority  from  the  devisees,  the  lease  is  void;  and  the 
acceptance  of  rent  from  the  executor  1^  Ae  devisees  will  not 
be  considered  a  ratification  of  the  lease  in  the  absenee  of  a 
writing  to  that  effect    Xlair  ▼•  lIy«M»  345. 

2.  Notice  to  quit — Authority  of  agent. 

Where  the  evidence  is  conflicting  as  to  the  audiority  of  an 
agent  to  give  a  notice  to  quit,  the  question  is  for  the  juiy. 
King  T.  Myers,  845. 

8.  Tenancy  by  implication — Tenancy  from  guarter  to  quar- 
ter. 

A  tenancy  may  be  implied  by  occupancy  and  a  payment  of 
rent  in  the  absence  of  an  express  contract,  and  ib»  manner  of 
payment  as  made  by  the  tenant  and  aoc^yted  by  Ae  landlord 
may  determine  the  terms  of  the  lease.  An  implied  agteement 
for  the  payment  of  rent  may  create  a  tenancy  from  quarter  to 
quarter  in  tile  absence  of  an  express  agreement  for  a  different 
term. 

Where  a  lessee  holds  premises  as  artenant  from  quarter  to  quar- 
ter under  a  lease  from  a  life  tenant,  and  the  lessor  dies  in  the 
middle  of  the  quarter,  and  the  lessee  pays  the  rent  due  for  the 
wbde  quarter  to  the  executor  of  the  lessor  to  be  divided  be-^ 
tween  the  estate  of  the  life  tenant  and  the  ronainderman,  and 
thereafter  pays  the  remainderman  the  rent  per  quarter  until 
he  removes  from  the  premises,  the  lessee  continues  as  a  tenant 
^m  quarter  to  quarter,  and  is  liable  for  a  wliole  quarts,  al- 


Digitized  by 


Google 


INDEX  681 

LANDLOBD  AND  TEJSAST— continued. 

tiloiigh  he  vaeated  the  property  in  the  middle  of  the  quarter, 
but  at  the  end  of  the  year  after  the  death  of  the  life  tenant. 
Oam  ▼•  H.  W*  Jdhii—Ma»Till#  Co^  500. 

4.  Wrongful  eiection — Damages. 

In  an  action  of  trespass  by  a  tenant  for  an  alleged  wrongful 
ejection,  if  the  record  shows  that  the  plaintiff  had  continued  in 
possession  until  March  80»  li^l2,  tl»  court  cannot  be  convicted 
of  error  in  limiting  recovery  to  the  time  subsequent  to  that 
date«    KiBc  ▼.  Myera,  846. 

LEASES. 

1.  LeiBue  by  exeeutor-^Power  of  sah^-WriUen  authmitu — 
Landlord  and  ienani.    Xias  ▼•  lf|ren»  845. 

LEGACIES. 

1.  Legacy  payable  out  ofjproeeeds  of  land— Time  of  payment 
—WiOfAct  of  AprU  tJ,  1866,  P.  L.  869.    DatIm*  Eatete, 


LTBRABTES. 

1.  Condemnation  of  ground  for  public  library^-" Ilunidpal 
lmldingB*''--Municipalitie9--Eminent  domain— Acte  of  March 
26,  1908,  P.  L.  68,  and  March  U,  1907,  P.  L.  IM:  Fhltedel- 
9Ua*a  PetttioB»  594. 

LICENSES. 

1.  Brewef^s  Ueenee — Liquor  law — Refusal  of  license — Sales 
to  minors^Sahs  by  retails.  JeamMP  Brcnwlas  0«.'s  IitoMMet 
440. 

2.  Liquor  Keense — Amendment  of  petition — Name  of  owner. 
BmwbTs  Ueeaae,  5^2. 

8.  Refusal  of  Kcsnse-^Violation  of  liquor  laws  in  another 
state — Liquor  laws.    Sicv^v^a  JAmommf  547. 

4.  Refusal  of  license  in  previous  year— Liquor  laws— Brew- 
ing eompany-^Unfitness.    !»<<•■■  BvwIaB  Oo.*a  Llcam— ,  187. 

5.  Transfer  of  license — Payment  of  transferer's  debts — Rule 
of  court— Husband  and  wife— Liquor  bi0.    WoUbcwtIoi  t. 

85S. 


LIENS. 

1.  Decedents  estates-claims  for  domestic  services— Other 
services— Presumption  of  payment— Act  of  AprU  187,.  1866,  P. 
L.869.    DavlM*  Batate,  860. 

2.  Tax  Ueno^Act  of  May  IS8, 1716, 1  Penna.  Laws  9Jlir—Deed 
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— Oeneral  warrantu — Implied  covenant  against  encumhranees. 
Tajlor  T.  JkXUm,  508. 

8.  Tax  liens — Tax  sales — Taxation — Statutes — Bepea3r>~<Acts 
of  June  4, 1901,  P.  L.  SSJt,  and  May  21, 1918,  P.  L.  286  Bni«- 
f OMi  Ooutj  T.  BMUNUej,  478. 

LIFE  INSUBANCE,  see  Inguranoe. 

LIQUOK  LAW. 

1.  Alffidavit  of  defense — Practice,  C.  P. — Purchase  of  heer, 
A.  H»  Mmj9T  Ck>*  t*  Sesml»  64. 

2.  Appeals — Standing  of  appellant. 

An  appeal  from  an  order  of  the  Court  of  Quarts  Sessions 
granting  a  liquor  license  will  be  quashed  where  the  record 
shows  that  the  appellant  was  not  an  exceptant  or  remonstrant, 
or  in  any,  way  a  party  in  the  court  foelbw.  An  affidavit  filed 
. '  -  by  counsel  when  the  i^peal  is  taken  that  the  appellant  is  ot 
the  ''other  citizens  and  residents"  is  not  sufficient  to  sustain 
the  appeal.     FroeUoH  Brewias  Oa.'a  Uoeaae,  660. 

8.  Brewer's  license — Refusal  of  license — Sales  to  minora---' 
Sales  hy  retails. 

The  refusal  of  a  license  to  a  brewing  company  by  the  lower 
court  will  not  be  reversed  where  it  appears  that  beer  was  sold 
to  a  great  number  of  minors  at  the  brewery^  although  without 
the  knowledge  of  the  officers  of  the  company,  and  against  their 
positive  instructions,  that  there  had  been  a  delivery  of  a  case* 
of  beer  to  the  home  of  a  party  who  had  not  ordered  it»  that  the 
agent  of  the  company  signed  orders  for  prospective  buyers, 
and  that  as  an  inducement  for  people  to  buy  beer  at  the 
brewery  the  consumer  when  he  went  there  and  paid  for  a  case 
or  keg  of  beer,  was  given  a  ticket  entitling  him  to  an  addi- 
tional drink.    Joaaer  Bv^wias  Oa.'a  IdoesM,  440. 

4.  Brewing  company — UnfUness-^Befusal  of  Ueense  in  previ" 
ous  year. 

It  is  reversible  error  for  the  Court  of  Quarter  Sessions  to 
refuse  a  license  to  a  brewing  company  for  the  sole  reason  that 
'     a  license  had  been  refused  the  company  in  the  preceding  year 
because  of  unfitness.    Xmdiam  Bvcfwias  Oa.*s  Iii— ■•,  187. 

5.  Liquor  license — Amendment  of  petition — Name  of  owner. 
Where  a  petition  for  a  retail  liquor  license  as  filed  states 

that  the  premises  were  ''owned  by  Thomas  A.  Brown,  the  ap- 
plicant who  resides  thereon,"  an  amendment  may  be  allowed 
after  the  last  day  for  the  filing  of  the  petition  by  stating  the 
ownership  as  follows:  "The  premises  to  be  Uc^ised  are  owned 
by  the  Adam  Scheidt  Brewing  Company,  a  corporation  located 
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at  Nprristolm^  Peniksylvania,  legal  owner  widi  equitable  owner- 
ship in  Thomas  A*  Brown  under  agreement/'  the  agre^acient 
showing  that  the  brewing  company  was  virtually  a  mortgagee. 
In  such  a  case  it  was  not  error  either  to  allow  the  petition  to 
stand  as  it  was  originally^  or  to  allow  the  amendment. 
Brdwm*a  Li^emae»  5d2. 

6.  Name  of  applicant — Estate  of  deeedent-^Deacription  of 
place. 

A  petition  for  a  retail  liquor  license  which  sets  forth  the 

name  of  the  owner  of. the  place  to  be  licensed  as  'Hhe  estate  of 

George  W.  Lentz,  deceased/'  is  not  fatally  defective  because 

the  names  of  those  to  whom  the  property  passed  by  will  or 

.  intestai^  are  not  mentioned. 

A  petition  for  a  retail  liquor  license  is  specific  as  to  placie  if 
it  sets  forth  '^e  place  for  which  a  license  as  aforesaid,  is  de- 
r  sired^  is  a  house,  situate  in  the  Village  of  Spring  Mill,  Town- 
ship of  Whitemarsh,  in  said  county,  and  the  premises  are  de- 
scribed as  follow^c  known  as  the  /William  Penn  Hotel,' 
situate  in  said  township,  on  the  road  leading  from  Spring  Mill 
^  .  to  ConshohodEen/'    Lemts'a  XdoMMa,  565. 

7.  Petition — Averments  of — Habits  and  character  of  appli* 
.    cant 

It  is  not  necessaiy  in  a  petition  for  a  retail  liquor  license  to 
aver  that  the  appficant  is  a  person  of  temperate  habits  and 
good  moral  character. 

The  presumption>^hich  follows  the  granting  of  a  license,  is 
-  that  the  court  is  satisfied  that  the  licensee  is  of  good  moral  char- 
acter and  temperate  habits,  and  where  the  court  refuses  to 
force  the  petitioner  to  prove  his  good  moral  character,  the  legal 
discretion  of  the  court  as  to  the  existence  of.  these  facts  must 
be  presumed  to  have  been  satisfied.  Further,  such  objections 
cannot  be  considered  on  an  appeal  in  the  nature  of  a  certiorari. 
They  are  not  part  of  the  record.    Belm'a  Ueeaae,  557. 

8.  Petition-^Averments  as  to  hirth  and  naturaUzaUon^ 
Where  .a  petition  for  a  retail  liquor  license  states  that  the 

applicant  ''is  a  citizen  of  the  United  States,  was  bom  in  Ger- 
many and  was  naturalized  at  Philadelphia on  the 

day  of  August,  ISSS^"  the  application  will  not  be  refused,  be- 
cause the  toWn  jaiid  county  of  the  applicant's  birth,  and  the  day 
when  he  was  naturalized,  are  omitted.    Beta's  Lloeaae,  557. 

9.  Petition  for  license  for  hotel — Averments  of  petition  — 
Necessity — Refusal  of  license. 

It  is  reversible  error  for  the  Court  of  Quarter  Sessions  to 
refuse  a  retail  liquor  license  merely  because  the  petitioner  in 
his  application  averred  ''that  the  place  to  be  licensed  is  neces- 
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aaiy  for  the  accommodation  of  the  puUic,  and  is  suitable  as 
well  as  neoessaiy  for  the  entertainment  of  strangers  and  trav- 
elers; that  he  has  for  their  exdusive  nse  at  least  twelve  bed 
rooms  and  f9urteen  beds,  and  ample  stabling  aco(Mnmodlation 
for  horses  and  vehicles/'  and  his  certifiers  testify  that  they 
signed  the  petition  because  of  the  need  of  a  hotel  for  the 
traveling  public,  and  that  they  would  not  have  signed  it  if  it 
had  been  merely  an  application  to  sell  liquor.  Ooi^m  JAMmam» 
128. 

10.  Befugal  of  Ueen§e--'ViolaHon  of  Uquor  law$  in  another 
Mtaie. 

The  fact  that  an  applicant  for  a  retail  liquor  license  had 
been  twice  convicted  for  violating  the  license  laws  in  a  neigh- 
boring state  during  the  preceding  ten  years,  is  good  ground 
&r  refusing  him  a  license.    St^vev^s  Ummmm,  547. 

11.  Sale  of  liquor— Ittegdl  eontroet — ContracL  Oommmmmm^ 
Bnwlag  09.  t.  BMUMtt,  543* 

12.  Transfer  of  license — Payment  of  transferer's  debts — 
Bvh  of  court — Husband  and  wife. 

Where  a  wife  who  owns  the  real  estate  on  which  her  husband 
conducts  as  licensee  a  retail  liquor  business,  agrees  to  sell  the 
land  under  an  oral  contract  that  the  grantee  is  not  to  pay  the 
purdiase-money  until  the  license  is  tnmsfarred  to  him,  the 
Court  of  Quarter  Sessions  has  no  jurisdiction  in  granting  the 
petition  to  transfer,  to  direct  without  the  knowledge  of,  and 
against  the  consent  of  the  wife,  that  a  portion  of  the  purchase- 
money  shall  be  retained  to  pay  die  debts  of  her  husband  to  cer- 
tain brewing  companies;  and  this  is  the  case  although  a  rule 
of  the  Quarter  Sessions  provided  that  no  transfer  of  a  liquor 
license  should  be  allowed  until  provision  had  bemi  made  for 
the  payment  of  debts  contracted  under  like  license. 

Where  in  such  a  case  die  money  retained  by  the  purchaser 
has  been  paid  into  court,  the  Quarter  Sessions  has  no  jurisdic- 
tion to  award  a  feigned  issue  between  the  wife  and  the  brewing 
companies  to  determine  the  ownership  of  the  fund.  Woloage- 
vIm  ▼•  StecmaiMP  Bvewias  Co^  352. 


LOCAL  AND  SPECIAL  LEGISLATION. 

1.  ConsiituUonal  law — BiU  of  rights — Trial  by  junh-Police 
power — Fourteenth  Amendment  of  the  Const,  of  the  U.  8. — 
Act  of  c/i%  i65,  1918,  P.  L.  imJir-Brnploymeni  of  female 
minors.    Ooai.  ▼•  Meeoa  Ooopemtive  Ca.*  814. 

MANSLAUOHTEB,  see  Criminal  Law. 
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MASTER  AND  SERVANT. 

1.  Claim  for  services — Family  relationship — Presumption  of 
payment — Evidence. 

In  an  action  I^  a  sister-in-law  against  a  brother-in-law  for 
■enrioeB  as  liousekeeper,  family  relationship  will  not  be  pre- 
sumed, but  must  be  proven  as  a  fact. 

In  such  a  case  the  issue  must  be  submitted  to  the  jury  where 
the  claimant's  evidence  shows,  as  opposed  to  family  relation- 
ship, that  the  service  was  rendered  by  request,  that  die  claim- 
ant was  not  permitted  to  eat  with  the  family  at  tiie  common 
table,  that  the  head  of  the  family  for  years  never  exchanged  a 
kindly  word  with  her,  and  rarely,  if  ever,  purchased  any  cloth- 
ing or  medical  supplies  for  her.    Omrnkmy  t.  Kineavy,  87. 

2.  Contract  not  to  continue  husiness — Preliminary  it^unc* 
tion — EquUy. 

A  preliminary  injunotioti  will  not  be  granted  on  a  bill  in 
equity  filed  by  an  ice  company  to  restrain  one  of  its  drivers 
from  continuing  in  the  ice  business  within  certain  limits  in 
violation  of  a  written  agreement  not  to  do  so  for  a  year  after 
the  tenmnation  of  his  employment,  where  the  answer  sets 
forth  that  although  no  term  of  employment  was  fixed  in  the 
written  contract,  Ae  writing  was  signed  with  die  understand- 
ing and  agreement  made  at  the  time  it  was  executed,  that  the 
employment  should  continue  as  theretofore,  as  an  employment 
£rom  year  to  year,  that  the  defendant  had  been  an  employee 
of  the  plaintiff  for  more  than  seven  years  iwior  to  signing  the 
writing,  and  that  prior  to  ihe  ei^iration  of  the  year  he  had 
been  improperly  discharged,  without  any  proper  or  reasonable 
cause  therefor.    Amerieam  !••  Oo*  t«  Hvmtar,  811. 

3.  Negligence — Automobiles — Chauffeur — Scope  of  employ* 
ment — Province  of  court  and  jury,    Sekael  t«  SIukw,  78. 

4.  Negligence — Conflict  of  testimony — Numerical  number  of 
witnesses — Interest  of  plaintiff — Charge.    Tlmjd  v.  L»  T.  B.  B. 

6.  Negligence — Scope  of  employment — Automobile.  Blakor 
T*  Phlladolplila  Bleo.  Oc,  56. 

6.  Negligence — Youthful  employee  —  Instructions  —  Plead- 
ings — Variance — Circular  saw.    Oappneelo  t.  F1«»¥,  143. 

7.  Payment  of  wages — Preeumption  of  paymeni — Rebuttal 
— Inability  to  make  demand* 

The  presumption  that  a  domestic  servant  has  been  paid, 
where  no  demand  has  been  made  for  wages  for  a  considerable 
period  after  the  service  has  terminated,  may  be  rebutted  by 
evidence  that  there  had  been  a  demand  for  payment,  that  no 
payment  had  been  made,  and  that  a  promise  had  been  given 
finrfuture  payment. 
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Wliere  it  is  the  duty  of  a  claimant  to  make  a  demand  or  in- 
stitute suit,  and  the  debtor  moves  to  a  place  unknown,  the  in- 
ference as  to  staleness  of  claim  will  not  arise  from  lack  of  de- 
mand and  the  failure  to  institute  proceedings.  SehireilMr  t. 
KortkMiu483. 

8.  Wages. — Presumption  of  payment 

In  an  acticm.hy  a  sister-in-law  against  a. brother-in-law  for 
services  as  a  housekeeper  after  the  death  of  defendant's  wife, 
evidence  of  certain  periodic  payments  made  monthly  and  semi- 
monthly are  not  sufficient  to  raise  a  presumption  of  payment  in 
full,  where  there  is  evidence  to  show  an  agreement  before  the 
payment  of  a  monthly  sum  stated,  and  also  evidence  tending 
to  show  that  the  defendant  Tegarded  the  sums  paid  to  the 
plaintiff  as  not  being  in  full  for  her  services,  and  that  he  con- 
sidered that  she  was  entitled  to  something  beyond  the  amounts 
imid.    Caakej  t.  Ximeavy*  87. 

MECHANICS'  LIENS. 

1.  Contract — Mortgage — Deed—Trvste  and  trustees.  Mo- 
AUiater  T*  MoOibbmj,  582. 

2.  "Contractor^' — Payment  for  material  by  owner. 
Where  a  dealer  in  plumbing  and  heating  supplies  accepts 

from  a  general  contractor  a  proposal  for  the  plumbing  and 
lieating  of  a  number  of  houses,  but  under  an  express  agreement 
made  with  the  owner  personally  that  he  would  pay  to  the  dealer 
directly  for  such  material,  Ae  dealer  is  a  contractor,  and  en- 
titled to  file  a  mechanic's  lien  for  the  materials  furnished. 

Where  a  materialman  contracts  directly  willi  tiie  owner  of  a 
building  operation  to  furnish  material  for  a  number  of  houses, 
and  the  owner  after  certain  of  the  houses  are  completed,  and 
before  the  remainder  are  begun  becomes  insolvent  and  is  de- 
clared a  bankrupt,  the  materialman  is  justified  in  not  complet- 
ing the  balance  of  the  contract,  and  may  file  a  lien  against  the 
houses  completed  for  the  material  which  he  furnished;  and  in 
so  doing  if  he  charges  more  for  the  material  than  the  contract 
would  warranty  this  may  be  established  at  the  trial,  but  not  on 
a  rule  to  strike  off  the  lien. 

If  in  such  a  case  the  houses  which  were  completed  are  ad- 
joining, or  have  contiguous  curtilage,  the  claimant  may  de- 
termine the  amount  to  be  apportioned  to  each  of  the  houses, 
but  the  justness  of  the  apportionment  may  be  inquired  into  at 
the  trial. 

Where  a  mechanic's  lien  has  been  apportioned  amongst  sev- 
eral houses,  and  the  lien  shows  on  its  face  the  various  items 
furnished  with  the  dates,  and  that  all  the  material  waa  fur* 
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nished  within  the  statutory  time,  the  lien  will  not  he  stricken 
off  hecause  it  fails  to  show  the  items  of  material  -which  went 
into  each  house.  If  none  of  the  material  is  actually  furnished 
to  a  particular  house  within  six  months,  this  may  he  diown  at 
the  trial,  but  is  no  ground  for  striking  oS  the  lien^  Slaroe, 
BvtlMT  Jb  Pierre  MaMf s»  Co.  t.  Boson,  298. 

8.  Bight  of  mcrtgagee  to  intervene — Constitutional  law — Act 
of  June  i,  1901,  Bee.  28,  P.  L.  431. 

Section  28  of  the  Act  of  June  4, 1901,  P.  L.  431,  giring  "any 
party  having  a  lien'^  against  real  estate  the  right  to  intervene 
to  protect  himself  against  a  mechanic's  Hen  improperly  or 
fraudulaatly  filed  against  the  property,  is  constitutionaL  The 
fact  that  judgment  has  been  entered  on  the  mechanic's  H^i 
does  not  lessen  the  right,  if  the  persons  to  be  benefited  by  the 
act  use  due  diligence. 

Where  a  judgment  has  been  entered  upon  the  lien  the  inter- 
vener has  no  right  to  have  the  lien  stricken  off,  but  merely  to 
have  it  postponed  to  his  own  lien  so  as  to  do  him  no  injury. 

In  such  a  case  a  petition  for  intervention  cannot  be  attacked 
on  appeal  because  the  intervener  did  not  personally  sign  and 
swear  to  the  petition,  if  it  appears  that  no  objection  was  made 
on  this  ground  in  the  answer,  and  that  the  cause  had  been 
heard  on  its  merits.    Cramo  Co.  t.  Boson,  805. 

4.  Subcontractor — Labor  and  materiale — Lumping  charge. 

A  mechanic's  lien  filed  by  a  subcontractor  for  materials  and 
labor,  and  apportioned  among  three  buildings,  which  lumps 
a  charge  for  labor  as  follows:  "1911,  Dec.  8,  Excavating  from 
Nov.  16  to  Dec.  8, 17  days  at  6.60—98.60,"  is  fatally  defective 
as  to  such  item. 

Such  a  lien  is  also  fatally  defective  as  to  the  material  where 
it  appears  that  the  last  item  was  furnished  to  the  houses  more 
than  six  months  before  the  lien  was  filed,  although  there  was 
another  item  furnished  within  the  six  months,  but  without 
anything  to  show  that  the  material  covered  by  it  entered  into 
any  of  the  buildings.    Braat  t.  Hartriek,  507. 

6.  Subcontractors — Materials  furnished — Debts  of  delivery. 

A  mechanic's  lien  filed  by  a  materialman  who  had  a  written 
contract  with  the  contractor,  will  be  stricken  off  as  insufficient, 
where  the  various  articles  of  material  furnished  and  their  price 
are  averred  but  there  is  no  averment  as  to  the  dates  of  the 
delivery  of  several  specific  articles,  other  than  that  "claimant 
first  furnished  and  delivered  the  said  goods  and  merchandise 
and  materials  on  December  18,  1910,  and  last  furnished  and 
delivered  said  goods  and  materials  and  merchandise  on  October 
28,  1911,  and  continuously  from  time  to  time  between  said 
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dates."  Burrows  v.  Carson,  244  Pa.  6»  foUowed.  Onmm  Co.  t. 
Bogwa,  800. 
6.  £ftfbcon^ciofa — MateridU  furmahed—Daie  of  delivery, 
A  mechanic's  lien  filed  l^  a  materialman  will  be  stricken  off 
as  insufficient,  wh^re  the  various  articles  of  material  furnished 
and  their  price  are  ayerred,  but  thete  is  no  averment  as  to  the 
dates  of  the  delivery  of  several  specific  articles,  other  than  that 
^'claimant  first  furnished  and  delivered  the  said  goods  and  mer- 
chandise and  materials  on  December  13,  1910,  and  last  fur- 
nidied  and  delivered  sliid  goods  and  materials  and  merchandise 
on  October  28,  1911,  and  continnously  from  time  to  time  be- 
tween said  dates.''  Burrows  v.  Oazaon,  244  Pa.  6,  followed. 
Cnuao  Co.  t.  monss,  806. 


MESNE  PROFITS. 

1.  Ejectment — Damages — Evidence.    Fovks  t.  Foaaam.  Cloy 
Co.,  574. 

2.  Ejectment — Notice  of  claim — Res  adjudicata.    Porlui  t. 
Claj  Oon  567. 


MINES  AND  MINING. 

1.  Municipal  bureau  of  mine  inspection— Refueei  to  fumieh 
plans — Misdemeanor — Griminal  law — Ordinance — Repeal  of 
ordinane^-'Act  of  July  26, 191$,  P.  L.  HS9. 

The  Act  of  July  26^  1918,  P.  L.  1489,  authorising  municipal 
corporations  in  the  anthracite  regions  to  create  a  bureau  of 
mine  inspection  and  surface  support,  does  not  become  operative 
until  municipal  acti(m  is  taken  creating  such  bureau.  The 
refusal  to  furnish  maps  or  plans  of  coal  mines  within  municipal 
limits  does  not  become  a  misdemeanor  until  an  ordinance  has 
been  passed  creating  the  bureau  contemplated  by  the  act  If 
after  the  creation  of  such  a  bureau  a  mine  superintendent  re- 
fuses to  furnish  maps  or  i^ans  he  may  be  prosecuted,  but  if 
the  ordinance  creating  the  bureau  is  r^iealed  pending  the 
prosecution  all  further  proceedings  cease  on  die  repeal. 

Griminal  proceedings  which  have  not  been  determined  by 
final  judgment  are  wiped  out  by  a  repeal  of  the  act  under  which 
the  prosecution  for  the  offense  tock  place.    Coai.  t.  Booo,  458. 

2.  Separation  of  coal  from  surface— Deed — Tax  assessment — 
Taxaiion.    Mmmh  t.  LoekowoBmo  Co«mty,  462. 


MINORS. 

1.  Employment  of  female  minors — Constitutional  law— BUI 
of  rights — Trial  by  jury — Police  power — Special  legislatiof^— 
Fourteenth  Amendtnent  of  the  Constitution  of  the  United 
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States—Act  of  July  26, 1913,  P.  L.  102Jh    Com.  t.  Meeoa  Oo- 
operatiTo  Oo.^  314. 

MORTGAGES. 

1.  Contract — Mechanics'  liens — De^d — Trusts  and  trustees, 
ICoAUister  t.  MoOibbeny,  582. 

2.  Right  of  mortgagee  to  intervene' — Constitutional  law — 
Act  of  June  i,  1901,  Section  23,  P.  L,  431 — Mechanic's  lien, 
Oraifto  Oo.  t*  Bosem,  305. 

3.  Usurious  mortgage — Conflict  of  laws — Usury-^Interest — 
Assignment  of  stock — Building  and  loan  associations.  Stmart 
T.  Barrj,  370. 

4.  Usurious  mortgage— Conflict  of  laws — Usury — Interest — 
Assignment  of  stoch — Building  and  loan  associations.  Stod- 
dard T.  TkonuM,  177. 

MUNICIPAL  COURT  OF  PHILADELPHIA. 

1.  Constitutional  law — Courts — Act  of  July  12,  1913,  P,  L, 
711 — Rules  of  courts'—Practice,  C.  P.  Torak  t.  P.  *  R.  R. 
Oon  248. 

MUNICIPAL  LAW. 

1.  Municipalities — Eminent  domain — Condemnation  of  land 
for  public  library — "Municipal  buildings" — Acts  of  March  26, 
1903,  P.  L.  63,  and  March  U,  1907,  P.  L,  12. 

There  is  nothing  in  the  Acts  of  March  26,  1903,  P.  L.  63, 
and  March  14,  1907,  P.  L.  12,  which  gives  the  right  to  the 
City  of  Philadelphia  to  take,  through  condemnation  proceed- 
ings, a  site  for  public  library  purposes.  The  words  '^municipal 
buildings"  in  the  Act  of  1903,  does  not  cover  a  public  library 
building.     PhiladolpMa's  Potitioa,  594. 

2.  Municipalities — Negligence — Open  trench  in  street — Con- 
tributory  negligence — Case  for  jury.  Oerber  t*  Pklladel- 
pbla,  119. 

3.  Municipalities  —  Negligence  —  Sidewalk  —  Depression  in 
sidewalk.    8kaf  or  t*  Pbiladolpkia,  256. 

4.  Municipalities — Road  law — Streets — Dedication — MuniC' 
ipal  lien.    KowoU  t.  W.  R.  Oaso  Jb  Sons  Outlory  Co.*  166. 

5.  Taxation — Municipalities — Tax  on  gas  companies — Con^ 
stitutional  law— Acts  of  May  23, 1889,  P,  L.  287,  and  May  16, 
1901,  P,  L.  228.    Altooaa  t.  O^Loary,  159. 

MUNICIPAL  LIENS. 

1.  Notice  of  intention  to  file  lien — Failure  to  give  notice-^ 
Pleadings — Evidence — Act  of  June  4, 1901,  P.  L.  36^^ 
Vol.  lx — 44: 
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MUNICIPAL  LIENS— continued. 

On  ike  trial  of  a  scire  facias  sur  municipal  lien,  it  is  re- 
versible error  for  the  court  to  refuse  to  permit  the  defendant 
to  show  that  he  had  not  been  served  by  the  use-plaintiff  with 
notice  of  an  intent  to  file  the  lien  as  provided  by  Section  9  of 
the  Act  of  June  4^  1901,  P.  L.  864^  because  the  defendant  had 
raised  no  question  as  to  lack  of  notice  in  his  affidavit  of  de- 
fense, or  by  demurrer  or  motion  to  strike  oS  the  lien.  The  act 
does  not  require  the  notice  to  be  averred  in  the  lien.  As  to 
matters  not  alleged  in  the  lien  the  defendant  is  not  limited  to 
the  defense  set  forth  in  his  affidavit. 

In  an  action  by  a  use-plaintiff  to  enforce  a  municipal  lien 
for  paving,  the  defendant  may  show  that  the  improvement  was 
negligently  made,  and  not  completed,  and  that  by  such  failure 
to  complete  the  defendant  suffered  damages. 

In  such  a  suit  the  defendant  may  set  off  mon^  which  the 
use-plaintiff  owed  him  for  stone  purchased  and  delivered. 
York  City  t.  MUlmr,  407. 

2.  Boad  law — Btreets — Dedication — Municipalities.  H«well 
T.  W.  JU  Cam  ic  Sons  OntUry  Co.,  166. 

8.  Taxes  and  municipal  liens — Sale  of  undivided  interest  in 
land — Contribution — Equity  —  Subrogation.  Browm  v.  Mo« 
OnUougli,  98. 

4.  Validating  act^Boad  law-^-Paving—Acts  of  May  7, 1907, 
P.L:i68,andMayU,191S,P.L.fm.  WMUactom  St^  Bmt- 
ler  Boro^  586. 

NEGLIGENCE. 

1.  Automobiles — Operation  of  car  by  ownet^s  son — Dedler^s 
license — Burden  of  proof— Evidence — Case  for  jury. 

In  an  action  to  recover  damages  for  pc^rsonal  injuries  against 
the  owner  of  an  automobile,  the  case  is  for  the  jury  and  a  ver- 
dict and  judgment  for  plaintiff  will  be  sustained,  where  the 
evidence  for  plaintiff  shows  that  at  the  time  of  the  accident 
the  car  was  negligently  operated  by  the  fifteen-year-old  son  of 
the  defendant  who  had  given  the  boy  permissicm  to  take  out  a 
party  of  friends,  that  the  owner  was  a  dealer  and  agent  for 
the  sale  of  ears  of  the  same  kind  as  the  car  which  caused  the 
accid^it,  that  he  had  a  dealer's  license  which  restricted  the 
running  of  the  car  by  licensed  drivers  only  and  for  the  purpose 
of  demonstration  or  removal  of  the  cars  for  sale,  that  the  son 
had  no  license,  and  was  not  qualified  by  reason  of  his  youth  to 
secure  one,  and  that  the  plaintiff  in  no  way  contributed  to  the 
accident.  Horringtoa  t.  Hill,  202. 
^  9*  Conflict  of  testimony — Numerical  number  of  witnesses — 

intefesi  of  plaintiffs — Charge — Master  and  servant 
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In  an  action  by  an  employee  against  his  employer  to  recoyer 
damages  for  personal  injuries  sustained  at  a  machine,  where 
the  plaintiff  testifies  that  he  had  received  no  instruction  as  to 
the  manner  of  operating  the  machine,  but  his  testimony  is  un- 
corroborated, and  is  contradicted  by  five  witnesses,  and  it  also 
appears  from  his  own  testimony  that  he  did  have  some  knowl- 
edge of  the  use  of  the  machine  and  its  possible  dangers,  and 
that  before  going  to  work  at  it  he  had  demanded  and  receiyed 
an  entirely  new  set  of  punches  and  dies  for  its  equipment,  it  is 
reyersible  error  for  the  trial  judge  to  omit  to  point  out  with 
definiteness  the  inter^t  of  the  plaintiff,  and  suggest  to  the  jury 
the  reasonable  probabilities  that  might  flow  from  such  inter- 
ests.   Zlpyd  T.  Ite  V.  R.  R.  Co.,  1. 

8.  Damages — Continuing  diaahility — Charge  of  the  court — 
Comment  on  evidence — Comment  on  appearance  of  plaintiff. 

In  an  action  to  recover  damages  for  continuing  personal 
disability  resulting  from  accident,  where  there  is  evidence 
tending  to  show  that  the  physical  disability  of  the  plaintiff  had 
a  different  origin,  the  trial  judge  cannot  be  convicted  of  error 
because  he  remarked  to  the  jury  that  the  plaintiff  appeared  to 
be  able  to  conduct  his  own  affairs,  and  that  if  so  there  ought 
not  to  be  an  allowance  for  loss  of  future  earning  power;  and 
this  is  especially  so  if  such  remark  is  accompanied  by  the 
qualification  ^'unless  you  are  satisfied  that  he  is  incapacitated." 

In  such  a  case  the  impairment  of  the  plaintiff's  ability  to 
manage  his  business  is  a  proi)er  subject  of  compensation,  but 
he  is  not  entitled  in  addition  to  that  to  damages  for  the  loss 
t)f  ability  as  salesman,  if  it  appears  that  he  had  not  been  en- 
gaged in  such  occupation  for  many  years.  FriendMua  t.  P., 
B.  *  K.  O.  By.  Co.,  490. 

4.  DatMtgee — Inadequacy  of  verdict — Discretion  of  court. 
Where  the  plaintiff  has  recovered  a  verdict  from  a  railroad 

company  in  the  sun^  of  one  thousand  dollars  as  damages  for 
personal  injuries  sustained  while  alighting  from  a  train,  the 
appellate  court  will  not  review  the  discretion  of  the  trial  court 
in  refusing  a  new  trial,  although  the  amount  of  the  verdict 
may  appear  small  in  comparison  to  the  injury  sustained  by  the 
plaintiff.    Jones  t.  Peiuuu  Co.,  438. 

5.  Damages — Loss  of  earnings. 

In  a  negligence  case  failure  on  the  part  of  the  trial  judge  to 
charge  as  to  the  present  worth  of  future  earnings  and  how  th^ 
may  be  arrived  at,  is  not  to  be  treated  as  an  inadequacy  of 
char^,  but  as  reversible  error,  and  this  is  the  case  although  no 
request  is  made  by  either  side  for  specific  instructions  on  the 
.      . .  subj^t.    aerlMMr  T.  F]kq«4elslU%  119,  . 
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6.  Master  and  servant — AutomohUes — Chauffeur-^cope  of 
employment — Province  of  court  and  jury. 

In  an  action  against  the  owner  of  an  automobile  to  recover 
damages  for  personal  injuries  resulting  from  the  negligent 
act  of  the  defendant's  chauffeur,  it  appeared  that  on  the  day  of 
the  accident  the  defendant  and  the  chauffeur  were  out  for  a 
ride,  and  on  their  return  to  the  defendant's  home,  when  the 
car  was  about  to  be  taken  back  to  the  garage,  the  chauffeur, 
not  regularly  employed  as  such,  requested  the  defendant  to 
lend  him  the  car  to  go  for  his  family  some  four  miles  away. 
Permission  was  granted,  and  on  the  return  trip  with  his  family 
he  struck  and  injured  the  plaintiff.  He  did  n6t  notice  at  the 
time  that  anything  had  occurred  as  it  was  very  dark,  but  when 
he  was  about  to  put  the  car  in  the  garage,  which  was  on  his 
premises,  he  noticed  the  condition  of  one  of  the  headlights 
from  which  he  judged  he  had  had  a  collision.  He  spoke  to  the 
defendant  about  it,  and  together  they  returned  over  the  route 
and  finally  came  to  a  house  where  the  plaintiff  had  been  taken 
after  she  had  been  struck.  The  defendant  had  the  plaintiff 
moved  to  a  hospital  and  paid  her  expenses  until  her  recovery. 
Plaintiff's  witnesses  testified  to  declarations  made  by  the  de- 
fendant in  the  chauffeur's  presence  immediately  after  the  ac- 
cident to  the  effect  that  the  chauffeur  was  his  employee,  that 
the  defendant  was  the  owner  of  the  car,  but  was  not  in  it  at 
the  time  of  the  accident.  The  defendant  did  not  at  the  time 
these  statements  were  made  disclaim  liability  upon  the  ground 
that  the  chauffeur  was  not  acting  for  him  at  the  time  of  the 
accident.  Held,  that  the  trial  court  committed  no  error  in 
giving  binding  instructions  for  defendant.  Soheel  t.  SHaw, 
73.. 

7.  Master  and  servant — Scope  of  employment — Autom4>h%le. 
In  an  action  by  a  father  against  a  corporation  owning  an 

automobile  to  recover  damages  for  the  death  of  a  child  and  in- 
juries to  two  others  caused  by  the  negligent  act  of  the  defend- 
ant's chauffeur,  the  question  as  to  whether  the  accident  hap- 
pened while  the  chauffeur  is  acting  within  the  scope  of  his 
employment  is  for  the  jury,  and  a  verdict  and  judgment  for 
plaintiff  will  be  sustained  where  it  appears  from  the  uncon- 
tradicted testimony  that  the  chauffeur  was  in  the  continuous 
employment  of  defendant,  that  prior  to  the  accident  he  had 
started  to  return  to  the  defendant's  garage,  that  on  his  way  he 
was  compelled  to  stop  to  change  his  tire  in  the  rain,  that  his 
clothes  became  wet,  that  instead  of  returning  to  the  garage  im- 
mediately, he  drove  the  machine  to  his  home  tn  another  part 
of  the  city,  had  his  supper,  changed  his  clothes^  and  started 
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to  return  to  the  garage  where  he  had  work  to  do  preparatory  to 
his  employment  in  the  morning,  that  on  returning  to  the 
garage  he  went  out  of  his  way  several  blocks  to  get  some  cigars, 
and  while  on  this  mission  struck  the  children.  Blaker  v. 
Phll«delp]iU  Eleo.  Co.,  56. 

8.  Master  and  servant — Youthful  employee — Instructions — 
Circular  saw — Pleadings — Variance. 

A  boy  fifteen  years  of  age  is  entitled  to  have  a  verdict  in  his 
favor  sustained  in  an  action  against  his  employer  to  recover 
damages  for  injuries  to  his  hand  sustained  while  working  at  a 
circular  saw,  where  it  appeals  that  the  chute  below  the  saw 
became  dogged,  that  he  had  not  been  instructed  as  to  how 
to  correct  the  congestion,  that  in  attempting  to  remedy  the 
trouble  he  put  his  hand  into  the  chute  thereby  injuring  it  by 
contact  with  the  saw,  and  that  the  machine  was  not  equipped 
with  any  device  by  the  use  of  which  the  boy  could  have  stopped 
the  saw. 

When  an  inezperien^Bd  employee  is  placed  in  charge  of  dan- 
gerous machinery,  or  a  method  of  doing  particular  work  with 
the  use  of  which  he  is  unacquainted,  it  is  the  positive  duty  of 
the  employer  to  instruct  and  properly  qualify  him  for  such 
services,  and  warn  him  of  such  dangers  as  are  not  apparent. 

Where,  in  an  action  against  an  employer,  the  plaintiff  avers 
that  the  defendant  failed  to  provide  him  with  a  safe  place  to 
work,  or  with  safe  and  proper  tools,  but  makes  no  averment  as 
to  a  neglect  to  instruct  the  plaintiff  in  his  work,  and  at  the 
trial  the  plaintiff  introduces  evidence  to  show  failure  on  the 
part  of  the  defendant  to  give  proper  instructions,  and  no  objec- 
tion is  made  to  the  admission  of  such  evidence,  the  defendant, 
after  a  verdict  against  him,  cannot  allege  variance  between  the 
pleadings  and  the  proof  as  a  reason  for  a  judgment  non  ob- 
stante veredicto.    Oappvoeio  t«  Plwmb,  148. 

9.  MunicipalUies — Open  trench  in  street — Contributory  neg* 
ligence — Case  for  jury. 

Where  a  city  has  by  proper  proceedings  widened  a  street 
which  was  actually  built  up,  and  thereafter  through  a  con- 
tractor opened  a  trench  along  the  untraveled  portion  of  the 
street  for  the  purpose  of  constructing  a  sewer,  and  places 
temporary  crossings  over  the  trench  in  front  of  the  houses,  as 
an  invitation  to  those  occupying  the  houses  and  those  visiting 
them  to  use  the  crossings,  the  city  is  bound  properly  to  guard 
and  light  such  crossing  at  night  as  will  reasonably  protect  per- 
sons using  them ;  and  if  a  woman  in  the  nighttime  attempts 
to  use  one  of  the  crossings  without  negligence  on  her  part,  and 
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falls  into  the  trench  and  is  injured,  the  city  is  liable  to  pay 
her  for  the  injuries  which  she  had  sustained. 

In  such  a  case  if  the  woman  has  but  a  vague  knowledge  of 
the  existence  of  the  Irench,  and  there  is  no  light  at  the  crossing 
to  guide  her,  or  barriers  along  the  side  to  protect  her,  she  can- 
not be  charged  with  contributory  negligence  as  a  matter  of 
law  in  attempting  the  crossing. 

Where  a  city  lets  out  a  contract  for  the  construction  of  a 
sewer  in  a  street,  and  the  contractor  opens  a  trench  in  the 
street,  and  a  person  is  injured  one  week  thereafter  by  falling 
into  the  trench  a  jury  may  find  that  the  city  had  constructiTe 
notice  to  the  existence  of  the  trench.  Oerber  t*  Fklladelphi*, 
119. 

10.  Municipalities — SidewdlJe — Depression  in  sidewalk. 
Where  a  woman  steps  into  a  depression  in  the  sidewalk  of  a 

city  street  during  a  dark  night  and  in  a  locality  with  which 
she  is  not  familiar,  and  is  injured,  she  may  recover  damages 
from  the  city  by  proof,  that  she  fell  at  a  point  where  a  drive- 
way to  a  garage  crossed  the  sidewalk;  that  the  difference  in 
the  levels  of  the  sidewalk  and  driveway  was  between  three  and 
four  inches,  and  that  there  was  no  ordinance  regulating  the 
construction  of  such  a  driveway.  Skafer  t#  PlOlftdelpUAy 
256. 

11.  Principal  and  agent  —  Evidence -^Declaraiians  —  Res 
gestcB.     Oainpbell  t.  BvmMdjwimm  BmmmH  K.  Jb  F«  04k»  209. 

12.  Railroads  —  Alighting  from  car — Insufficient  tight  on 
platform — Conflicting  testimony. 

In  an  action  by  a  passenger  against  a  railroad  company  to 
recover  damages  for  personal  injuries  sustained  ^ile  alight- 
ing from  a  car  at  a  station,  the  case  is  for  the  jury,  where  the 
plaintiff  testifies  that  the  place  at  whidi  she  slipped  was  dark, 
and  there  was  no  light  on  the  platform,  while  the  conductor  of 
the  train  testifies  that  there  were  eight  large  electric  bulbs  in 
the  body  of  the  car,  and  one  small  light  immediately  over  the 
steps,  and  the  brakeman  testifies  that  the  car  i^atform  was 
well  lighted,  but  there  is  no  testimony  to  show  the  relative 
position  of  the  station  lights  to  the  platform  of  the  car  from 
which  plaintiff  alighted.    Jones  t.  PoAmu  Oo^  436. 

18.  Railroads  —  Death  while  crossing  railroad -^Permissive 
crossing — Presumption — Evidence — Case  for  jury. 

Where  a  person  is  found  dead  on  a  permiasive  highway  ^which 
crosses  a  railroad  at  grade,  the  presumption  is  that  he  was 
rightfully  on  the  highway,  and  that  he  was  killed  while  cross- 
ing. 

At  a  permissive  crossing  a  railroad  company  owes  to  those 
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using  it  the  duly  of  reasonable  care ;  and  whether  or  not  such 
reasonable  care  was  exercised,  is  ordinarily  a  question  for  the 
jury  under  all  the  evidence. 

Where  a  person  is  found  dead  on  a  permissive  crossing  over 
a  railroad,  the  presumption  is,  in  the  absence  of  evidence,  that 
he  stopped,  looked  and  listened  before  crossing;  but  the  rail- 
road company  is  likewise  entitled  to  the  presumption  that 
through  its  agents  it  did  its  full  duty  in  approaching  the  cross- 
ing. 

Where  a  person  testifies  that  he  knew  of  a  particular  train 
passing  a  particular  point  at  a  certain  time,  that  he  had  ob- 
served the  train  for  three  months  and  was  looking  lor  it  at  the 
time  an  accident  occurred,  that  there  was  no  headlight,  and 
that  he  listened  for  a  whistle  to  be  blown  or  a  bell  rung,  and 
that  he  heard  neither,  such  evidence  is  sufficient  to  submit  to  a 
jury  to  rebut  the  presumption  that  the  company  had  done  all 
that  was  required  of  it  in  approaching  a  grade  crossing,  al- 
though all  of  the  trainmen,  who  did  not  know  of  the  accident 
until  hours  afterwards,  testified  to  the  contrary. 

Where  a  person  is  found  dead  at  a  permissive  crossing  and 
there  is  no  dispute  that  he  was  struck  by  a  train,  but  no  one 
saw  the  accident  which  happened  in  the  nighttime,  the  de- 
ceased cannot  be  charged  with  contributory  negligence  as  a 
matter  of  law  because  the  tracks  were  for  some  distance 
straight,  and  in  daytime  an  approaching  train  could  be  easily 
seen.    Terry  t.  D.»  L.  *  W*  R.  R.  Co.,  451. 

14.  Railroads — Injury  io  live  stock — Death  of  horses — Evi' 
dence — Inference  fnmn  inference — Opinion  of  witness. 

In  an  action  against  a  railroad  company  to  recover  damages 
fpr  the  death  of  two  horses  whidi  were  shipped  with  twenty- 
two  others  from  Ohio  to  Philadelphia  under  a  limited  liability 
live  stock  contract,  the  case  should  not  be  submitted  to  the 
jury,  where  the  evidence  showed  that  the  horses  were  loaded 
in  a  proper  and  usual  manner,  that  they  were  examined  and 
found  in  good  condition  at  Pittsburgh  and  Harrisburg;  that 
there  were  no  marks  of  injury  to  the  car  or  to  the  other  twenty- 
two  horses  or  to  the  two  horses  in  question,  except  that  one 
witness  saw  a  little  dried  blood  in  the  nostrils  of  one  of  the 
horses,  that  two  nonexpert  witnesses  for  the  plaintiff  without 
any  manual  examination  of  the  horses,  gave  it  as  their  opinion 
that  the  necks  of  the  horses  were  broken,  and  there  was  no 
evidence  whatever  to  show  that  this  condition,  if  it  in  fact 
existed,  resulted  from  any  negligent  movement  of  the  car. 

An  inference  from  an  inference  is  incompetent  as  proof  of 
negligence.    Hall  t.  Peama.  R«  R«  €o.,  285. 
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16.  Bailroada — Sitting  under  car  in  yard. 

Where  a  person  engaged  in  loading  and  unloading  cars  in  a 
railroad  yard  goes  under  a  standing  car  in  the  yard  for  shelter 
from  rain  which  did  not  begin  until  fifteen  or  twenty  minutes 
afterwards^  and  while  sitting  under  the  car  and  eating  his 
lunch  the  car  is  struck  by  a  shifting  train,  the  man  is  guilty 
of  contributory  negligence  and  he  cannot  recover  damages 
from  the  railroad  company  for  the  injuries  sustained;  and  his 
contributory  negligence  is  all  the  more  apparent  from  the  fact 
that  there  were  two  other  places  perfectly  safe  where  he  could 
have  taken  shelter  from  the  rain,  and  also  from  the  fact  that 
he  knew  that  a  shifting  train  was  operating  in  the  yard  at  the 
time. 

In  such  a  case  the  railroad  company  cannot  be  charged  with 
negligence  where  it  appears  that  the  conductor  of  the  shifting 
train  did  not  know  of  the  presence  of  the  workman  under  the 
train,  that  his  view  was  obstructed  by  material  along  the  tracks 
which  prevented  observation  under  the  cars,  and  that  he  used 
the  ordinary  precautions  observed  in  similar  movement  of  cars 
on  the  tracks  in  question.    Barrage  t.  P.  Jb  R.  R.  Co.,  66. 

16.  Railroads — Statement  of  claim — Amendment. 

A  statement  of  claim  in  a  negligence  case  against  a  railroad 
may  be  amended  so  as  to  limit  and  define  the  precise  location 
of  the  accident  within  the  space  described  in  the  statement,  if 
it  does  not  impose  any  new  or  different  duty  on  the  defendant 
other  than  that  originally  averred.  Terry  t.  D.,  L.  Jb  W.  R. 
R.  Oo^  451. 

17.  Street  railways — Accumulation  of  ice  and  snow  on  plat' 
form  of  car— Passenger, 

In  an  action  by  a  woman  against  a  street  railway  company 
to  recover  damages  for  personal  injuries,  the  case  is  for  the 
jury  where  the  plaintiff  testifies  that  at  the  time  of  the  accident 
she  was  a  passenger  on  one  of  the  defendant's  cars,  that  when 
she  was  about  to  leave  the  car  she  took  up  her  small  child  in 
her  arms,  and  as  she  stepped  from  the  body  of  the  car  into  the 
vestibule,  a  descent  of  four  or  five  inches,  her  foot  slipped  on 
snow  that  had  become  packed  and  frozen  with  an  uneven  sur- 
face, causing  her  to  fall;  and  this  is  the  case  although  wit- 
nesses for  the  company  testify  that  there  was  no  accumulation 
of  ice  or  snow,  and  that  the  vestibule  fioor  was  wet  because  of 
melting  snow  brought  in  by  passengers  during  the  trip,  and 
that  the  vestibule  had  been  swept  and  kept  as  dean  as  could  be 
under  the  circumstances. 

In  such  a  case  the  plaintiff  cannot  be  convicted  of  contribu- 
tory negligence  as  a  matter  of  law  in  carrying  her  young  child 
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in  her  arms  as  she  walked  from  the  car  to  the  yestibule.  It 
was  for  the  juiy  to  determine  whether  she  adopted  the  most 
eonyenient  method  of  taking  the  child  from  the  car,  and 
whether  it  was  appropriate  under  the  circumstances.  JokmBQu 
T.  M.  *  8.  Bj.  *  Lt.  Oon  530. 

NEW  TRIALS. 

1.  Road  law — Verdict — Insufficiency  of  verdict.  TrUk  t, 
FkiUdelpUa,  288. 

NONSUITS. 

1.  Justice  of  the  peace — Appeals — Defects  in  record—Laches 
— Waiver.    TAtXmsum  t.  Momf,  687. 

NOTICE. 

1.  Divorce  —  Desertion  —  Absence  of  wife  from  hushanc^s 
home.    OroU  t.  Oroll»  415. 

2.  Notice  of  claim  —  Res  adjudicata  —  Ejectment  —  Mesne 
profits.    Parks  t.  Pmuuu  Olmj  CkK,  567. 

8.  Notice  of  defect — Affidavit  of  defense — Lack  of  material 
averments — Failure  to  mend.  KtUitj  t.  MmapjlmmA  OAs«alty 
Co^  15. 

4.  Notice  of  intention  to  file  lien — Failure  to  give  notice — 
Pleading— Evidence— Act  of  June  k,  1901,  P.  L.  Sd^—Munic- 
ipal  liens.    York  City  t.  Miller,  407. 

5.  Notice  to  quit — Authority  of  agent — Landlord  and  tenant 
Xiac  ▼.  Myen*  845. 

ORDINANCES. 

1.  Repeal  of  ordinance— Act  of  July  26,  191S,  P.  L.  USQ— 
Mines  and  mining — Municipal  bureau  of  mine  inspection — Re- 
fusal to  furnish  plans — Misdemeanor — Criminal  law.  Com*  ▼• 
458. 


PARTIES. 

1.  Corporations — Transfer  of  assets  from  one  corporation  to 
another— Debts  of  old  company — Actions — Fraud.  Art  So- 
•iatj  of  Pittslmrsk  t.  IiMUUr  Pvk.  CUk,  548. 

2.  Want  of  party — Waiver  of  relief— Equity.  Browa  t.  Mo- 
ChOlonsk,  98. 

PASSENGERS. 

1.  Accumulation  of  ice  and  snow  on  platform  of  car — Negli' 
gence — Street  railway.    Joknaom  t.  M.  *  S.  By.  *  Lt.  04k»  530. 

2.  Ejection  of  passenger— Personal  injury — Damages — Rail- 
roads,   Torak  t,  P.  Jb  B.  B,  Co.,  248. 


Digitized  by 


Google 


698  INDEX. 

PAYMENTS. 

1.  Pre9umpium  of  payment — Burden  of  proof — Decedents' 
estates — Claim  for  nursing  and  care— Family  relationship — 

•  'Nephew  of  decsdent's  husband.    Eruui**  Estate,  88. 

3.  Contract — Severable  contract.  Browm  t.  Exet«r  1C»- 
6himb  Works,  865. 

8.  Presumption  of  payment — Evidence — Master  and  servant 
— Claim  for  services — Family  relationship.    Omak^j  t.  Xim- 

*  •SLYJfST. 

4.  Presumption  of  payment — Time  of  payment — Decedents* 
estates — Claims  for  domestic  services — Other  services — WUls 
— Legacy — Legacy  payable  out  of  proceeds  of  land — Act  of 
Apnl  27, 185d,  P.  L.  $69.    Davtos'  Estate;  860. 

6.  Promissory  notes — Receipt  in  fuU — Cn^e  for  jury — Evi- 
dence.   Cooper  T.  Cooper,  390. 

PLEADINGS. 

1.  MunicipiU  liens — Notice  of  intention  to  file  lien — Failure 
to  give  notice — Evidence — Act  of  June  i,  1901,  P.  L.  864. 
York  City  T.  MiUer,  407. 

2.  Practice,  C.  P.  —  Statement  of  claim.  Bl«e  Valley 
Ci^eaaiery  Co*  ^.  Zlmmennam,  278. 

8.  Slander —  Variance  —  Evidence.  Boyajiam  t.  Okaaiaa, 
614, 

4.  Variance  —  Negligence  —  Master  and  servant — Youthful 
employee — Instructions — Circular  saw.  Cappmeeto  t.  Plamb, 
148. 

POINTS. 

1.  Answers  to  points — Appeals — Assignments  of  error.  Sis- 
lar  T«  iTanoko,  431. 

2.  Practice,  C.  P.— Trial— Charge.  Davis  t.  Comtlaemtal 
Fire  Ins.  (Ooh  841. 

POLICE  POWERS. 

1.  Constitutional  UHth—BUl  of  rights — Trial  hy  jury— Spe- 
cial legislation — Fourteenth  Amendment  of  the  Constitution 
of  the  United  States— Act  of  July  25,  1918,  P.  L.  lOm^Em- 
ployment  of  female  minors.  Com.  t.  Meeea  CooperattTo  Co.* 
314. 

PRACTICE,  C.  P. 

1.  Affidavit  of  defense  —  Contracts  —  Performance  —  Parol 
evidence.    Colt  t.  Diffeabaek,  192. 

2.  Affidavit  of  defense — Insufficient  affidavit — Foreign  cor^ 
poration — Doing  business. 
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In  an  action  for  goods  sold  and  deUvered  an  affidavit  of  de- 
fense is  insufficient  ivhich  merely  contains  the  bald  statement 
that  the  defendant  did  not  owe  the  sum  demanded,  without 
any  denial  of  the  receipt  of  the  goods,  or  any  statement  in  re- 
gard to  them  which  would  relieve  the  defendant  from  the  pay- 
ment in  full  or  in  part  of  the  sum  due. 

In  such  case  an  affidavit  of  defense  is  insufficient  which 
merely  avers  that  the  plaintiff  was  a  foreign  corporation,  that 
it  had  done  business  in  Pennsylvania,  and  had  not  complied 
with  the  Act  of  June  8,  1911,  P.  L.  70,  without  stating  in  any 
way  the  character  of  the  business  done  in  violation  of  the  act. 
Blue  Valley  Orematery  Co.  t.  ZiminennAm,  278. 

3.  Affidavit  of  defense -^  Insurance  —  Fire  insurance  —  Re- 
insurance— Contract  DeL  traiderwriters  Fire  Ins.  Oo«  t. 
H atienal  Uniea  Fire  Ins.  Co.,  825. 

4.  Affidavit  of  defense — Lack  of  material  averments — Notice 
of  defect — Failure  to  amend. 

An  affidavit  of  defense  is  to  be  taken  most  strongly  against 
the  defendant,  for  it  is  presumed  that  he  has  made  it  as  favora- 
ble to  himself  as  his  conscience  would  allow;  and  this  rule  ap- 
plies with  more  force  where  alleged  defects  are  pointed  out  as 
required  by  a  rule  of  court,  and  the  defendant  fails  to  take 
advantage  of  the  rule,  and  amend  his  affidavit  so  as  to  cure  the 
defect. 

In  an  action  to  recover  on  a  contract  which  provided  for  the 
payment  to  the  plaintiff  on  March  1^  1914,  of  a  certain  sum 
due  upon  a  building  contract,  ^imless  the  architect  shall  refuse 
to  accept  said  work,"  the  defendant  filed  an  affidavit  in  which 
he  averred  that  "it  is  not  true,  as  alleged  in  paragraph  four  of 
the  statement  of  claim,  that  the  architect  did  not  on  or  before 
March  1, 1914,  or  at  any  time  since  that  date  refuse  to  accept 
the  said  work."  Plaintiff  took  a  rule  for  judgment  for  want 
of  a  sufficient  affidavit  of  defense  and  set  forth  as  one  of  his 
reasons  that  the  affidavit  failed  to  aver  'Hhat  the  architect  did 
refuse  to  accept  said  work  on  or  before  March  1,  1914."  The 
defendant  filed  no  amendment  to  his  affidavit.  Held,  that 
judgment  was  properly  entered  for  want  of  a  sufficient  affidavit 
of  defense.    KoUoy  t.  Marylaad  Casmaltj  Oe.*  15. 

5.  Affidavit  of  defense — Purchase  of  heer. 

In  an  action  for  beer  sold  and  delivered  to  a  licensed  retail 
liquor  dealer  whose  place  of  business  was  in  a  large  hotel,  where 
the  statement  of  claim  is  explicit  as  to  deliveries  and  the 
amount  due  an  affidavit  of  defense  is  insufficient  which  avers 
that  defendant  never  '^personally"  ordered  the  beer  or  **per8on- 
ally"  agreed  to  pay  the  amount  claimed,  that  the  beer  was 
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charged  to  the  hotels  in  the  account  annexed  to  the  statement, 
and  that  the  account  was  not  sufficiently  explicit  as  to  what 
beer  was  sold  and  delivered.    A.  H.  Myer  Oo.  t.  S^saly  64. 

6.  Amendment — Imposition  of  costs. 

Where  a  plaintiff  at  a  trial  asks  permission  to  amend  his 
statement,  the  trial  judge  in  allowing  the  amendment,  may 
impose  as  a  condition  that  all  the  costs  be  paid  by  the  plaintiff, 
if  it  appeared  that  through  fault  of  the  plaintiff  there  had  been 
considerable  delay  in  bringing  the  case  to  trial  Kims  t. 
MjBTu,  845. 

7.  Amendment — Names  of  parties — Act  of  May  4,  1862,  P. 
L,  574 — Beneficial  associations. 

Amendments  in  the  names  of  the  l>arties  which  do  not 
change  the  cause  of  action,  and  are  made  before  the  statute  of 
limitations  has  run  are  permitted  under  the  Act  of  May  4, 
1862,  P.  L.  674. 

Where  an  action  is  brought  against  a  ben^cial  association 
by  a  husband  as  the  beneficiary,  and  the  defendant^  which  has 
the  application  designating  the  beneficiary  in  its  possession, 
contends  that  the  heirs  at  law  are  the  benficiaries,  and  the 
record  is  then  amended  so  as  to  add  the  guardian  of  a  minor 
the  only  other  heir  at  law,  and  this  causes  a  continuance  of  the 
case,  the  defendant  will  not  be  permitted  at  the  subsequent  trial 
to  allege  that  the  husband  was  the  only  beneficiary,  and  there- 
fore the  rightful  plaintiff.  Oslsik  t«  VerkoTay  Siek  B«B«flt 
AMm^466. 

8.  Amendment  —  Amended  statement  —  Supplemental  affi- 
davit of  defense. 

Where  the  court  makes  an  order  permitting  an  amendment 
to  a  statement,  it  may  order  a  supplemental  affidavit  of  de- 
fense to  be  filed,  but  it  cannot  compel  the  defendant  to  file  such 
affidavit.  The  defendant  may  elect  to  stand  upon  his  original 
affidavit,  and  this  on  the  second  or  third  rules  for  judgment; 
if  the  defendant  so  elects,  he  may  require  the  court  to  pass 
upon  the  sufficiency  of  the  original  affidavit  in  connection  with 
the  amended  statement  as  filed.    Moor«  t«  Sokmidt,  442. 

9.  Amendment  of  statement — Supplemental  affidavit  of  de- 
fense. 

Where  the  court  permits  a  defective  statement  to  be  amended, 
the  defendant  should  have  notice  of  the  amendment,  and  a 
copy  of  the  amended  statement,  and  should  be  given  an  op- 
portunity to  file  an  additional  affidavit  of  defense  if  he  so  de- 
sires. 

It  is  proper  practice  for  the  court  in  its  order  allowing  the 
amendment  to  be  filed,  to  direct  that  the  defendant  file  a  sup- 
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plemental  affidavit  of  defense  if  he  so  desires,  and  pennitting 
the  plaintiff  to  move  for  judgment  for  want  of  a  sufficient 
affidavit  within  a  reasonable  length  of  time. 

In  an  action  for  goods  sold  and  delivered,  where  there  is  no 
controversy  over  the  quantity,  quality  or  cost  of  the  material, 
an  affidavit  of  defense  is  sufficient  which  sets  forth  a  complete 
denial  of  contractual  relationship  either  by  the  defendant  or 
any  one  for  him,  with  the  plaintiff.    Vlnoent  t.  Jenkins,  448. 

10.  Judgment — Warrant  of  attorney  to  enter  judgment — 
Bailment— Act  of  February  24, 1806, 4  8m.  L.  1^8.  Dalton  t. 
WUUnsniTi^  225. 

11.  Negligence  —  Railroads  —  Statement  of  claim — Amend- 
ment— Death  while  crossing  railroad — Permissive  crossing — 
Presumption — Evidence — Case  for  jury.  Tttj  t*  D.,  !••  A  W. 
B.  B.  Co.,  451. 

12.  Pleading — Statement  of  claim. 

In  an  action  for  butter  sold  and  delivered  the  statement  of 
claim  is  sufficient  if  it  sets  forth  dates  and  amounts  accom- 
panied by  a  book  accoimt,  so  that  any  one  reading  it  would 
readily  know  that  the  plaintiff  sold  a  certain  number  of  pounds 
of  butter  to  the  defendant  at  a  certain  price  per  pound  on  the 
dates  therein  set  forth,  and  ihat  defendant  had  never  paid  for 
them.    Bine  Vnllej  Creanierjr  Co*  t.  Ziaunennnn,  278; 

18.  Reduction  of  verdict — Stipulation — Entry  of  judgment 
on  verdict. 

In  an  action  of  trespass  where  the  jury  returns  a  verdict  for 
$300,  the  court  may  direct  that  a  new  trial  be  granted  unless 
the  plaintiff  files  a  stipulation  that  he  will  accept  in  full  satis- 
faction of  his  claim  the  sum  of  $150,  and  if  such  stipulation 
is  filed,  but  payment  of  the  $150  is  not  made  within  ten  days 
then  judgment  may  be  entered  on  the  verdict  in  the  sum  of 
$300,  and  the  plaintiff  files  the  stipulation,  but  the  defendant 
does  not  pay  within  the  ten  days,  judgment  may  be  entered  on 
the  verdict.    Torak  t«  P.  A  B,  B.  Co.,  248. 

14.  Replevin — Afidavit  of  defense — Service — Act  of  July  9, 
1909,  P.  L.  614.    Hoyt  t.  Canon,  172. 

15.  Trial — Allegata  and  probata — Review, 

Where  the  attention  of  the  trial  court  is  not  called  to  an 
alleged  variance  between  the  allegata  and  the  probata  by  & 
point  specifically  presented  for  that  purpose,  and  no  step  is 
taken  to  enable  the  plaintiff  to  amend  or  correct  his  statement, 
or  permit  the  court  below  to  examine  the  alleged  variance,  the 
question  cannot  be  raised  in  the  appellate  court.  Floyd  t.  1*. 
V.  B.  B.  Co^  1. 
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16.  Tridlr^Charge — Exceptions  to  charge — Oeneral  excep- 
Hona. 

The  refusal  to  allow  a  general  exertion  to  a  charge  is  not  a 
hasis  for  an  assignment  of  error.  Torak  t.  F.  *  B.  B.  Co., 
248. 

17.  Tridlr-^harge— Points. 

If  instructions  cover  substantially  everything  that  is  asked 
for  in  points  which  are  refused,  it  is  not  necessary  for  the 
trial  judge  to  answer  the  points  in  detail  even  though  it  be  con- 
ceded that  th^  were  correct  propositions  at  law,  and  applicable 
to  the  facts  of  the  case.  DatIs  t.  CoBtiiiemtal  Fire  Zna*  CUi., 
841. 

18.  Liquor  law — Appeals — Standing  of  appellant,  FroeUoli 
Brewing  Co«*s  Ideenae,  560. 

PRACTICE,  Q.  S. 

1.  Liquor  laws — Brewing  company — Unfitness — Refusal  of 
license  in  previous  year.    ZadlMt  Brewtas  Oo.*s  IdoeiiM,  137. 

PRESUMPTIONS. 

1.  Evidence — Case  for  jury — Negligence — Railroads — Death 
while  crossing  railroad — Permissive  crossing.  Terry  t.  D.,  !•• 
*  W.  B.  B.  Con  451. 

2.  Preemption  of  payment — Decedents'  estates — Claims  for 
domestic  service — Other  services.    DaTles*  Estate,  360. 

8.  Presumption  of  payment — Evidence— Master  and  servant 
— Claim  for  services — Family  relationship — Wages.  Cluikey 
T*  lUneaTy,  87. 

4.  Presumption  of  payment — Rebuttal — Inability  to  make 
demand — Master  and  servant — Payment  of  wages.  Sekreiber 
T.  Kortkmm,  483. 

PRINCIPAL  AND  AGENT. 

1.  Authority  of  agent — Notice  to  quU — Landlord  and  tenant. 
Kins  ^^  Myent  345. 

2.  Contract — Sale — Breach — Evidence — Corporation.  Frait 
Dispateh  Go.  t.  Ma^ee,  259. 

3.  Negligence — Evidence-^Declarations — Resgestw.  Gamp- 
bdUl  T.  Brandywlme  Summit  K.  *  F.  Go^  209. 

PROMISSOEY  NOTES. 

1.  Evidence — Burden  of  proof. 

In  an  action  upon  a  promissory  note  where  the  plaintiff  de- 
clares in  his  statement  that  there  is  due  and  payable  only  one- 
half  of  the  amount  of  the  note,  and  such  sum  he  seeks  to  re- 
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coverj  he  may,  under  the  usual  rules  of  court,  offer  the  note  in 
evidence  if  their  is  no  denial  in  the  pleadings  or  a£Gidayit  of  de- 
fense that  the  note  was  executed  and  delivered;  and,  after  the 
admission  of  the  note,  the  burden  of  proof  is  shifted  to  the  de- 
fendant, and  the  latter  cannot  on  cross-examination  of  the 
plaintiff  introduce  his  defense  in  advance  of  the  proper  time. 

In  an  action  upon  a  promissory  note  it  appeared  that  plain- 
tiff was  the  creditor  of  a  company  in  which  the  defendant  was 
interested.  The  suit  was  brought  for  one-half  the  amount  of 
the  note.  In  addition  to  the  note  in  suit  the  plaintiff  held 
three  notes  of  the  company  all  of  which  had  been  executed  by 
the  defendant  as  its  officer.  These  notes  aggregated  precisely 
one-half  of  the  note  in  suit,  and  had  been  delivered  by  the 
plaintiff  to  the  defendant  when  the  note  in  suit  was  delivered. 
The  testimony  was  contradictory  as  to  why  the  note  in  suit  was 
in  twice  the  amount  due  to  the  plaintiff.  The  defendant 
testified  that  he  never  undertook  to  become  personally  liable 
to  the  payment  of  any  part  of  the  note  sued  upon*  This  was 
contradicted  by  the  plaintiff.  Held,  that  the  case  was  for  the 
jury,  and  that  a  verdict  and  judgment  for  plaintiff  should  be 
sustained.    Turner  t.  Xoekler,  895. 

2.  Fraudr^Evidence — Oompeleney  of  witnees — Witness  dead. 

In  an  action  against  the  maker  of  a  promissory  note  by  the 
executrix  of  the  endorsee  who  took  the  note  before  maturity,  a 
witness  offered  by  the  defendant  to  show  that  the  endorsee  had 
notice  of  an  infirmity  in  the  note  at  the  time  he  took  it,  is  not 
a  competent  witness  under  Section  5  of  the  Act  of  May  28, 
1887,  P.  L.  159,  if  it  appears  that  the  witness  ^nd  the  payee  in 
the  note  were  partners  in  the  transaction  which  brought  about 
the  negotiation  of  the  note,  and  that  if  the  defendant  was  com- 
pelled to  pay  the  note  as  a  result  of  the  suit,  he  might  hold  the 
witness  for  the  loss  sustained. 

In  such  a  case  the  competency  of  the  witness  is  a  preliminary 
question  to  be  determined  by  the  court  on  the  law  and  facts. 
CaaipbeU  t.  H«nt,  832. 

8.  Innocent  purchaser— -Fraud-^-Evidence — Banks  and  hank- 
ing. 

In  an  action  by  a  bank  against  die  maker  of  a  promissory 
note  discounted  by  the  bank  before  maturity,  where  the  de- 
fendant shows  that  the  note  was  procured  from  him  by  the 
payee  without  any  consideration  and  by  the  use  of  false  and 
fraudulent  representations,  but  it  is  shown  without  contradic- 
tion by  the  testimony  of  the  bank's  cashier  and  of  several  of 
the  members  of  its  ^nance  committee  that  neither  the  bank 
nor  a^iy.jof  its  officers  had  any  knowledge  of  the  fritud  before 
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the  note  was  discounted,  and  it  also  appears  th&t  the  defendant 
himself  had  no  knowledge  of  the  fraud  until  after  the  discount 
of  the  note,  the  trial  court  commits  no  error  in  entering  judg- 
ment for  plaintiff  non  obstante  yeredicto.  GatasanqvA  Kat. 
Bmak  t.  MUler»  220. 

4.  Payment — Receipt  in  full — Case  for  jupy — Evidence. 

In  an  action  on  a  promissory  note  for  one  thousand  dollars 
Vy  the  payee  against  the  executrix  of  the  maker,  the  c&se  is 
for  the  jury,  where  it  appears  that  payments  of  interest  were 
regularly  endorsed  upon  the  note  prior  to  the  death  of  the 
maker,  that  on  the  date  of  the  last  endorsement  the  payee 
gave  to  the  maker  a  receipt  for  two  hundred  and  twenty  dollars 
''in  full"  without  making  reference  to  the  note,  or  stating  that 
die  receipt  was  in  full  of  all  demands,  and  there  is  some  evi- 
dence of  other  indebtedness  between  the  maker  and  the  payee. 
Cooper  T.  Gooper,  390. 

6.  Usury — Conflict  of  laws. 

Where  a  promissory  note  is  made  in  Pennsylvania  and  is 
payable  in  that  State,  although  the  consideration  passed  in  the 
State  of  New  York,  the  law  of  Pennsylvania,  and  not  the  law 
of  New  York  will  govern  as  to  the  legal  consequence  of  usury 
involved  in  the  negotiation  of  the  note.  Campbell  t*  H«nt» 
332. 

PEOVINCE  OF  COURT  AND  JURY. 

1.  Case  for  jury — Beneficial  associations — Death  benefits — 
Beneficiary  —  Conflict  between  sister  and  niece  —  Evidence  — 
Burden  of  proof.    Sislar  t*  iTaneko,  431. 

2.  Case  for  jury — Contract — Building  contract — Substantial 
performance.    XeCabe  t.  Xownts,  22. 

3.  Case  for  jury — Evidence — Promissory  notes — Payment — 
Receipt  in  fuU.    Cooper  t.  Cooper,  390. 

4.  Case  for  jury — Insurance — Fire  insurance — Cancellation 
of  policy — Evidence — Trial — Practice,  C.  P. — Charge — Points. 
Davis  T«  Coatineatal  Fire  Ins.  Co.,  341. 

6.  Case  for  jury — Negligence — Automobiles — Operation  by 
owner^s  son  —  Dealer's  license  —  Burden  of  proof  —  Evidence. 
HerrlncioB  t.  Hill,  202. 

6.  Case  for  jury — Negligence — Municipalities — Open  trench 
in  street — Contributory  negligence.  Oorlier  t*  PUladolpUa, 
119. 

7.  Case  for  jury — Negligence — Railroads — Death  while  cross- 
ing railroad — Permissive  crossing  —  Presumption  —  Evidence. 
Terry  t,  D*,  L.  A  W*  B.  B.  Co.,  461. 

8.  Charge  of  the  court — Comment  on  evidenc^^^cmmoni,  oi* 
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appearance  of  plaintiff — Negligence  —  Damages  —  Continuing 
disability.    Friedsam  t.  P.,  B.  4fe  K.  0.  By.  Co.,  490. 

9.  Charge  —  Master  and  servant  —  Negligence  —  Conflict  of 
testimony — Numerical  number  of  witnesses — Interest  of  plain- 
tiff — Practice,  C.  P. — Trial — Allegata  and  probata — Review. 
Xloyd  T,  !••  V.  B,  B.  Go«»  1. 

10.  Criminal  law — Involuntary  manslaughter — Automobiles 
— ReasoTMble  doubt  —  Inadequate  charge.  Com*  t.  Hoskina, 
230. 

11.  Evidence — Principal  and  agent — Corporation — Contract 
— Sale — Breach.    Fruit  Dispatolk  Co.  t.  MAsee»  259. 

12.  Exceptions  to  charge — General  exceptions — Practice,  C. 
P.— Trial.    Torak  t.  P.  *  B.  B.  Go.,  248. 

13.  Negligence — Master  and  servant — Automobiles — Chauf- 
feur—Scope of  employment.    Solieel  t.  Shmw,  78. 

14.  Trial  without  jury — Findings  by  jtidge — Review — Courts 
— Municipal  Court  of  Philadelphia — Trial.  Oomly  t.  LiAton, 
117. 

PUBLIC  HEALTH. 

1.  Care  of  public  health — Townships — First  class  townships 
--Act  of  April  ^,  1899,  P.  L.  106.  HaTorford  Twp.  t.  WU- 
fons,  214. 

PUBLIC  OFFICERS. 

1.  County  treasurers — Mingling  of  road  funds  with  general 
funds — Treasurer  not  liable  for  acts  of  former  incumbents. 

Where  road  funds  collected  by  virtue  of  the  Acts  of  June 
26,  1896,  P.  L.  886,  and  May  11,  1909,  P.  L.  606,  have  been 
mingled  with  general  county  funds  in  such  a  way  that  the 
road  funds  cannot  be  separated  or  distinguished,  and  this  has 
continued  during  a  period  of  nine  years  through  the  adminis- 
tration of  three  successive  boards  of  county  commissioners, 
three  county  treasurers  and  three  boards  of  county  auditors, 
and  all  accounts  have  been  duly  settled,  a  succeeding  county 
treasurer  who  had  no  part  in  such  mingling  of  funds  cannot  be 
held  liable  for  their  misappropriation. 

In  such  a  case  it  is  proper  for  the  treasurer  to  pay  warrants 
issued  by  the  coimty  commissioners  for  general  purposes,  out 
of  any  funds  in  his  hands,  although  such  funds  in  the  aggre* 
gate  may  be  in  excess  of  the  several  road  funds  previously  mis- 
appropriated.   Com.  T.  Garard,  42. 

2.  Justice  of  the  peace — Appeals — Defects  in  record — Laches 
— Waiver — Nonsuit. 

Where  the  transcript  of  an  appeal  from  a  justice  of  the  peace 

Vol.  lx — 45 
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bears  no  certificate  of  the  justice,  and  the  affidavit  made  l^  the 
defendant  is  not  accompanied  by  the  jurat  of  the  justice,  the 
plaintiff  cannot  after  the  expiration  of  almost  a  year,  object 
to  such  defects  when  the  case  is  called  for  triaL 

Where  a  rule  of  court  provides  that  all  motions  to  set  aside 
a  nonsuit  shall  be  made  and  filed  within  five  days  after  the 
trial,  the  plaintiff  cannot  ask,  after  the  expiration  of  six 
months  from  the  trial,  to  have  the  nonsuit  set  aside.  Bdrtwrn 
T.  XoMr,  637. 

8.  Justice  of  the  peace — Record-Judgment — Etnphymeni 
of  female  labor— Act  of  July  25, 1918,  P.  L.  1021^ 

Where  a  judgment  of  a  justice  of  the  peace  for  a  violation  of 
the  Female  Employment  Act  of  July  25,  1918,  P.  L.  1024, 
shows  on  its  face  that  a  minor  female  was  en^loyed  in  viola- 
tion of  the  act,  the  judgment  will  not  be  reversed  because  the 
record  does  not  show  the  day,  month  or  year  when  the  act  was 
violated,  nor  because  it  does  not  show  the  sections  of  the  act 
violated,  nor  because  it  fails  to  show  what  the  business  of  the 
defendant  was.     Com*  t.  Meoea  Cooperative  Co^  814. 

4.  School  directors — Treasurer — Secretary — Division  of  com- 
pensation  among  directors — Equity — Findings  of  fact — School 
law.    Sohatoek  t.  XvUoaborc  Twp.  Sdiool  Law,  188. 

5.  Sheriffs-Replevin — Writ  of  inquiry — Affidavit  of  defense 
--Service—Act  of  July  9,  1901,  P.  L.  6H.  Hojt  v.  Oanoa, 
172. 

6.  Supervisors — Countiu — Statutes — Constitutional  law — 
Ro<id  law — Abandoned  turnpike— Repairs — Acts  of  AprU  20, 
1906,  P.  L.  237;  AprU  26, 1907,  P.  L.  10k;  May  10, 1909,  P.  L. 
499,  and  March  16, 1911,  P.  L.  21.    Winten  w.  Koomts,  184. 

7.  Width  as  fixed  hy  viewers — Width  as  fixed  hy  use — Width 
of  road— Road  law.    Waldaokmidt  t*  Qloatold  Boro^  538. 

RAILEOADS. 

1.  Eminent  domain  —  Appropriation  of  highway  —  Conse- 
quential damages — Payment  of  money  into  court — Judgment 

•  creditors  of  owner— Auditor^ s  findings  of  fact.    WUlook  v, 
Beaver  VaUey  B.  B.  Co^  589. 

2.  Negligence — Alighting  from  ear— Insufficient  light  on 
platform — Conflicting  testimony.    Jones  v.  PoMma.  Co.,  486. 

8.  Negligence — Injury  to  live  stock — Death  of  horses — Evi- 
dence— Inference  from  inference— Opinion  of  witness*  Hall 
V.  Peana.  B.  B.  Co.,  285. 

4.  Negligence — Statement  of  claim — Amendment  —  Death 
while  crossing  railroad — Permissive  crossing — Presumption-^ 
Evidence — Case  for  jury.    Terry  v.  D.,  li^  *  W.  B.  B.  Co.,  451. 
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6,  Passengers — Ejection  of  passenger  —  Personal  injury  — 
Damages. 

In  an  action  against  a  railroad  company  by  a  passenger,  to 
recover  damages  for  an  alleged  improper  and  violent  ejection 
from  a  train,  where  the  plaintiff  testifies  to  personal  injuries, 
and  that  he  had  called  in  a  physician,  he  may  properly  state 
how  many  times  he  was  visited  by  the  physician. 

In  such  a  case  damages  are  not  limited  merely  to  an  amount 
sufficient  to  compensate  plaintiff  for  the  trouble  and  incon- 
venience caused  him  by  the  delay  in  being  put  off  the  car, 
and  the  additional  expense  necessary  to  complete  his  journey. 
He  is  entitled  to  substantial  damages  for  the  inexcusable  tres- 
pass.   Torak  t.  P.  *  B«  B.  Co.,  248. 

6.  Sitting  under  car  in  yard — Negligence.  BArraKo  t.  P.  it 
n.  B.  Co.,  66. 

7.  Street  railways — Negligence  —  Accumulation  of  ice  and 
snow  on  platform  of  car — Passenger.  Joluubn  t.  IC  A  8«  By. 
*  lit.  Co<^  530. 

8.  Street  railways — Occupancy  of  road  hy  railway — Liability 
to  landowners — Turnpike  companies — Act  of  May  H,  1889,  P. 
L.  211.    Bmokwalter  t.  LaaoMtar  *  Idtiti  Tpk.  Co.,  195. 

REAL  ESTATE. 

1.  Boundaries — Courses  and  distances — Monuments  on  the 
ground — Deeds,    Andrews  t.  KUsiAser,  599. 

2.  Boundaries — Fence — Evidence — Deeds.  Goorse  t.  Kem, 
26. 

8.  Description  of  place — Liquor  law — Name  of  applicant — 
Estate  of  decedent.    Iionti's  Ideense,  565. 

4.  Deeds — Covenants — Recitals — Adverse  possession,  Bah- 
reabors  t.  Bhoads,  266. 

5.  Injuries  to  land — Evidence — Boad  law — Construction  of 
road — Diversion  of  water.    Hall  t.  Bine,  401. 

6.  Landlord  and  tenant — Tenancy  hy  implication — Tenancy 
from  quarter  to  quarter.  Carr  t.  K.  W.  Jolme-ManTille  Co., 
500. 

7.  Legacy  payable  oui  of  proceeds  of  land — Time  of  payment 
—WiiU^Legacy—Act  of  April  27,  1866,  P.  L.  869.  DaTlee* 
Siitate,  860. 

8.  Liability  to  landowners — Turnpike  companies — Street  rail' 
way — Occupancy  of  road  by  railway — Act  of  May  H,  1889,  P. 

L.  211.    Bnekwalter  t.  Laneaater  *  Idtiti  Tpk.  Co.,  195. 

9.  Liquor  law — Transfer  of  license — Payment  of  transferer's 
debts  —  Rule  of  court  —  Husband  and  wife.  WolonsoTlei  t« 
StesnuUer  Brewing  Co.,  352. 
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10.  Mechanic's  lien — "Contractor^* — Payment  for  material  by 
owner.    Pierce,  Butler  it  Pierce  Mmmf s*  Co.  t.  Rocere,  293. 

11.  Mechanics'  liens — Subcontractors — Materials  furnished 
— Date  of  delivery.    Crane  Co.  t.  Bogere,  300. 

12.  Mistake  as  to  quantity  of  land — Deed  —  Description  — 
Boundaries.    Smitli  t.  Do]uJiiie»  424. 

13.  Sale  of  undivided  interest  in  land  —  Contribution  — 
Equity — Subrogation — Taxes  and  municipal  liens.  Browm  t. 
XeCvUowsk,  98. 

RECEIVERS. 

1,  Foreign  corporation — Statement  of  claim — Affidavit  of  de- 
fense— Record  of  foreign  judgment. 

In  an  action  by  a  receiver  of  a  foreign  corporation  where 
the  statement  of  claim  sets  forth  a  full  and  complete  record 
of  the  foreign  court  showing  the  receiver's  appointment  and 
his  audiority  to  bring  the  suit,  an  affidavit  of  defense  is  in- 
sufficient, which  contains  a  mere  general  averment  that  the 
record  did  not  exist,  or  that  it  did  not  show  authority  to  bring 
the  suit.  If  the  record  is  fraudulent  it  should  be  so  averred 
and  facts  stated  to  sustain  the  averment.  If  no  such  record 
existed,  or  no  such  receiver  existed,  the  record  as  it  did  exist 
should  have  been  obtained  and  filed  as  a  part  of  the  defense. 
Moore  t.  Sclimidt,  442. 

RECORD. 

1.  Justice  of  the  peace — Judgment — Employment  of  female 
labor— Act  of  July  26,  1918,  P.  L.  1021^  Com.  t.  Meeea  Co- 
operatiTO  Co.,  814. 

REPLEVIN. 

1.  Affidavit  of  defense — Service — Act  of  July  9, 1901,  P.  L. 
6U. 

Under  the  Replevin  Act  of  July  9,  1901,  P.  L.  614,  the  fact 
diat  the  properly  was  not  found  in  the  possession  of  the  de- 
fendant, or  any  third  i)er8on,  does  not  relieve  the  defendant 
from  the  duty  of  filing  an  affidavit  of  defense  in  order  tt>  pre- 
vent judgment  against  him. 

A  sheriffs  return  of  service  of  a  writ  of  replevin  is  sufficient 
which  avers  that  he  did  not  find  the  property  in  the  possession 
of  the  defendants,  or  either  of  them,  and  that  he  served  tiie 
writ  and  copy  of  plaintifPs  statement  on  each  defendant,  nam- 
ing him,  by  handing  true  and  attested  copies  of  the  writ  and 
statement  to  an  adult  member  of  his  family  at  his  dwelling 
house. 
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A  judgment  in  repleyin  as  follows:  '^ Judgment  property 
entered  November  15,  1912/*  will  not  be  set  aside  as  irregular 
as  to  form,  where  it  appears  that  plaintiff  was  legally  entitled 
to  the  judgment,  and  no  objection  to  the  judgment  is  raised, 
except  on  an  appeal  from  orders  awarding  inquisition  and 
assessing  damages.    Hoyt  t.  Canon*  172. 

2.  Writ  of  inquiry — Sheriff. 

The  practice  of  directing  a  writ  of  inquiry  to  the  sheriff  for 
the  purpose  of  having  damages  assessed  by  a  jury  to  be  sum- 
moned by  him,  was  not  abrogated  by  the  Act  of  May  22,  1722, 
Sec.  27, 1  Sm.  L.  181.    Hoyt  t.  Ganon,  172. 

BES  ADJUDICATA. 

1.  Ejectment  —  Mesne  profits  —  Notice  of  claim.  Parks  t. 
Penna.  Clay  Co*,  667. 

EES  GESTiE. 

1.  Evidence  —  Declarations  —  Principal  and  agent  —  Negli- 
gence.    Cainpball  t.  Bradjwimo  Saaunit  K«  A  F.  Co.,  209. 

RBPVTEW. 

1.  Courts — Municipal  Court  of  Philadelphia  County — Trial 
without  jury — Findings  by  judge.    Coa^ly  t.  XiiAtoB*  117. 

2.  Evidence — Cross-examination.    Klmc  ▼•  Myers*  845. 

8.  Practice,  C.  P. — Allegata  and  probata.  Floyd  t*  !••  V.  B« 
B.  Con  1* 

ROAD  LAW. 

1.  Abandoned  turnpike — Repairs — Supervisors — Counties — 
Statutes — Constitutional  law. 

The  Acts  of  April  20, 1906,  P.  L.  287,  and  April  26, 1907,  P. 
L.  104,  requiring  counties  to  repair  abandoned  turnpike  roads 
are  constitutional,  and  are  not  in  violation  of  the  provisions  of 
the  Constitution  relating  to  titles  of  statutes  or  imiformity  of 
taxation. 

The  Act  of  May  10,  1909,  P.  L.  499,  repealing  the  Acts  of 
April  20,  1905,  P.  L.  287,  and  April  26,  1907,  P.  L.  104,  was 
itself  repealed  by  the  Act  of  March  15, 1911,  P.  L.  21,  and  such 
repeal  reenacted  the  Acts  of  1906  and  1907.  Winters  t. 
Kooati,  184. 

2.  Change  of  grade — Abolition  of  grade  crossing — Depres- 
sion of  portion  of  street — Act  of  May  26, 1891,  P.  L.  117. 

The  Act  of  May  26,  1891,  P.  L.  117,  refers  only  to  the  as- 
sessment of  damages  for  the  opening  or  widening  of  a  street. 
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and  does  not  refer  to  a  change  of  grade  of  the  street  made  sub- 
sequently to  the  opening. 

Where  a  city  in  order  to  avoid  a  railroad  grade-crossing  de* 
presses  only  that  portion  of  the  street  included  in  the  cartway 
actually  opened  and  used  by  the  public,  an  abutting  owner  is 
entitled  to  recover  damages  Based  only  on  the  actual  change 
in  grade  necessaiy  for  the  improvement;  and  if  the  city  there- 
after changes  the  grade  of  the  remainder  of  the  street,  such 
owner,  or  the  party  then  having  title,  may  recover  additional 
*  damages,  and  the  record  of  the  first  proceeding  cannot  be 
offered  to  bar  such  reooveiy.    FHek  t.  PklladelpUa,  283. 

8.  Change  of  grade — Evidence — Verdict, 

In  a  proceeding  by  a  property  owner  against  a  city  to  recover 
•  damages  for  a  change  of  grade  of  a  street  made  to  avoid  a 
railroad  grade-crossing,  it  is  not  error  to  permit  witnesses  to 
testify  as  to  the  number  of  trains  which  passed  at  grade  over 
the  street  immediately  before  the  time  of  the  change  of 
grade. 

In  such  a  case  the  court  commits  no  error  in  refusing  to  al- 
low testimony  offered  by  the  plaintiff  as  to  the  vacancies  of 
his  houses,  and  the  specific  dropping  of  the  rent.  Friek  t* 
PblladelpUa,  288. 

4.  Construction  of  road-^Diversion  of  water-^njuriee  to 
land — Evidence. 

Where  supervisors  in  good  faith  and  in  the  exercise  of  rea- 
sonable  discretion,  in  repairing  a  road,  close  artificial  water 
breaks  made  by  previous  supervisors,  and  construct  side  ditches 
so  as  to  conduct  the  surface  water  falling  upon  and  draining 
onto  the  road,  to  a  natural  depression  toward  which  the  land 
naturally  inclined,  a  land  owner  owning  the  land  covered  by 
the  depression  cannot  recover  damages  from  the  township  for 
injuries  to  his  property,  if  it  appears  that  the  work  done  by 
the  supervisors  did  not  precipitate  upon  his  land  a  large  body 
of  water  which  did  not  naturally  flow  upon  it. 

Where  there  are  no  streams  and  no  defined  water  courses, 
but  the  flow  is  over  the  surface  of  a  field  or  fields,  a  large  dis- 
cretion is  vested  in  supervisors  as  to  the  most  practicable  and 
efficient  method  of  disposing  of  it  to  the  end  that  the  roadbed 
may  be  protected  from  washing.    Hall  t.  Mmmt  401. 

6.  Dedication  of  street — Evidence, 

Where  an  owner  of  a  strip  of  land  leases  the  strip  to  a  street 
railway  company  reserving  the  right  to  dedicate  it  to  public 
use,  and  providing  that  on  such  dedication  no  further  pay- 
ment of  rent  should  be  made,  the  lessee  is  entitled,  in  a  sub- 
sequent suit  for  rent,  to  have  the  question  of  the  actual  dedica- 
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tion  by  the  lessor  submitted  to  the  jury,  where  the  evidence 
showed  that  the  situation  in  the  neighborhood  of  the  proposed 
street  had  materially  changed  after  the  execution  of  the  lease; 
that  a  large  number  of  houses  had  been  erected  by  the  lessor 
or  his  successor,  to  the  tenants  of  which  a  street  would  be  a 
valuable,  if  not  necessary  appurtenance;  that  a  fence  on  either 
side  of  the  defendant's  right  of  way  had  been  moved  so  that  the 
full  width  of  the  strip  had  been  thrown  open  to  public  use; 
that  sidewalks  of  a  permanent  character  had  been  constructed; 
that  grades  had  been  fixed  by  the  public  authorities;  and  that 
poles  carrying  defendant's  wires  had  been  removed  to  the  side- 
walks, where  opening  had  been  made  for  them  by  the  lessor  in 
the  construction  of  the  sidewalk. 

In  such  a  case  it  is  not  necessaiy  to  show  that  the  public  use 
of  the  alleged  street  had  continued  for  a  period  of  twenty-one 
years  and  upwards.  When  dedication  is  clearly  proved,  it  is 
as  complete  in  one  day  as  in  twenty-one  years. 

Dedication  is  a  question  of  an  intention.  In  some  instances 
the  owner,  by  a  single  act,  has  furnished  such  unequivocal  evi- 
dence of  his  intention  to  dedicate  that  he  could  not  thereafter 
gainsay  the  fact  But  the  existence  of  the  intehtion  may  be 
shown  by  a  series  of  acts,  all  consistent  with  and  pointing  to 
the  intention,  even  though  no  single  act  relied  on  would  con- 
clusively  establish  it.  KUIwliana  t.  HorthaaiptoH  TnMt. 
Co<^641. 

8.  Pavinif-'AcU  of  May  7, 1907,  P.  L.  168,  and  May  U,  1913, 
P.  i.  iOO — Municipal  lien$ — VdUdcMng  act 

A  municipal  lien  for  paving  a  street  filed  in  a  proceeding 
where  a  borough  has  undertaken  to  pave  a  street  on  the  mis- 
taken assumption  that  it  was  a  street  connecting  two  paved 
streets,  and  thus  witEiin  the  Act  of  May  7,  1907,  P.  L.  168,  is 
invalid,  and  is  not  validated  by  the  Act  of  May  14, 1918,  P.  L. 
200.    WMklmstom  St^  Butler  Boro^  586. 

7.  Streets — Dedication — Municipalities — Munidpai  lien. 

Where  an  owner  of  land  makes  a  plot  thereof  showing  lots 
and  streets,  and  records  the  same,  and  nimierous  subsequent 
conv^ances  refer  to  a  street  named  on  the  plot,  and  this  par- 
ticular street  is  for  many  years  continuously  and  uninter- 
ruptedly used  for  public  travel,  and  the  municipality  lays  a 
public  sewer  in  the  middle  of  it  without  any  person  claiming 
damages  for  the  taking  of  the  land,  and  adjacent  houses  are 
connected  with  the  sewer,  and  a  sidewalk  is  constructed  along 
one  side  of  the  street,  and  tax  bills  are  made  out  against  houses 
on  the  street  numbered  by  the  city  engineer,  it  will  be  pre- 
sumed that  there  was  a  dedication  to  public  use  of  the  strip 


Digitized  by 


Google 


712  INDEX. 

EOAD  lAW-^ontinued. 

of  land  coYering  the  street,  and  that  the  public  anthoritiea  had 
accepted  the  dedication  of  the  street  as  a  highway.  In  such  a 
case  the  municipality  cannot  file  a  municipal  lien  against  the 
land  covered  by  the  street  so  as  to  divest  the  public  easement 
of  a  right  of  way  over  it^  or  to  divest  the  rights  of  the  owners 
of  the  lots  included  in  the  original  plot  to  use  the  easement 
of  way  which  thoy  had  acquired  under  the  conveyances  to  them. 
Kewell  T.  W.  B.  Case  it  Banm  Omtlerj  Co^  166. 

8.  Talcing  over  township  roads  by  taxpayer — Townships  of 
first  class-'Acts  of  June  U,  1893,  P.  L.  451,  and  May  U,  1901, 

P.  L.  m- 

The  Act  of  May  24, 1901,  P.  L.  294,  which  was  a  supplement 
to  the  Township  Act  of  April  28,  1899,  P.  L.  144,  and  which 
expressly  provided  that  the  provisions  of  the  Act  of  June  12, 
1893,  P.  L.  451,  relating  to  the  taking  over  of  township  roads 
by  taxpayers  should  apply  to  townships  of  the  first  class,  was 
not  impliedly  repealed  by  the  Acts  of  June  7, 1901,  P.  L.  610; 
May  12, 1911,  P.  L.  807;  June  16, 1911,  P.  L.  987,  or  May  23, 
1913,  P.  L.  348,  nor  was  it  expressly  repealed  by  the  Acts  of 
June  10,  1901,  P.  L.  637;  April  22,  1909,  P.  L.  117,  or  June 
19, 1913,  P.  L.  641. 

The  Acts  of  June  12,  1893,  P.  L.  461,  and  May  24, 1901,  P. 
L.  294,  are  mandatoiy.  The  good  faith  of  the  petitioner  and 
the  sufficiency  of  the  petition,  bond  and  notice  having  been 
established,  the  entiy  of  a  decree  directing  a  contract  to  be 
entered  into  between  the  petitioner  and  the  commissioners, 
necessarily  follows :    Kiim*s  Case,  372. 

9.  Verdict — Insufficiency  of  verdict — New  trial. 

The  appellate  court  will  not  reverse  the  action  of  the  lower 
court  in  refusing  to  grant  a  new  trial  in  a  change  of  grade 
case,  merely  because  the  verdict  was  lower  than  the  lowest  esti- 
mate of  any  witness,  where  there  was  some  evidence  as  to  the 
cost  of  readjusting  the  properties  to  the  changed  conditions 
surrounding  them,  and  the  discrepancy  in  the  verdict  was  not 
glaring.    TrUk  w.  PhiladelpUa,  283. 

10.  Width  of  road^Width  as  fixed  hy  uso-^Width  as  fixed 
by  viewers. 

Where  a  public  road  has  been  opened  and  worked  on  the 
ground  partly  within  and  partly  without  the  lines  of  the  road 
as  returned  by  the  viewers,  its  breadth  will  be  extended,  wh^i 
necessaiy,  from  the  middle  of  the  road  so  worked  and  used  to 
the  limit  allowed  by  law.  If  it  is  uncertain  whether  the  road 
as  used  was  partly  within  and  partly  without  the  lines  as  re- 
turned by  the  viewers  and  the  evidence  on  the  subject  is  con- 
flicting, the  matter  must  be  determined  by  a  jury.  Wald- 
sekmidt  t.  Olenfleld  Boro.,  638. 
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BOAD  VIEWEES,  see  Public  Officers. 

RULES  OF  COURT. 

1.  Husband  and  wife  —  Liquor  law  —  Transfer  of  license  — 
Payment  of  transferer's  debts.  WolonseTlei  t.  Btmtpmmimr 
Brewinc  Go^  352. 

2.  Practice,  0.  P. — Courts — Municipal  Court  of  Philadel- 
phia»    Torak  t.  P.  *  B.  B«  Go^  248. 

SALES. 

1.  Contract — Breach — Evidence— Principal  and  agent— Cor- 
poration.   Frait  Diapateh  Go.  t.  Masee,  259. 

2.  Contract — Right  of  approval — Delay — Passing  title — Cor- 
porations— Bankruptcy.  XoGalie  t.  KorthamptoH  Trust  Go., 
18. 

8.  Power  of  sale — Written  authority — Landlord  and  tenant 
— Lease  by  executor.    Xiac  t.  Myers*  845. 

4.  Sale  of  undivided  interest  in  land — Contribution — Equity 
— Subrogation — Taxes  and  municipal  liens.  Brown  t.  Mo- 
GaUomsk,  98. 

5.  Sales  to  minors — Sales  by  retails — Liquor  law — Brewet^s 
license — Refusal  of  license.  Jonaor  Brewtas  Go«'s  Idooaso, 
440. 

6.  Tax  sales — Statutes — Repeal — Acts  of  June  It,  1901,  P. 
L.  S64,  and  May  21,  1918,  P.  L.  esS—Taxationr—Tax  liens. 
Bradford  Goaaty  t.  Beardsloy,  478. 

SCHOOL  DIRECTORS,  see  Public  Officers. 

SCHOOL  LAW. 

1.  School  directors — Treasurer— Secretary — Division  of  com- 
pensation among  directors — Equity — Findings  of  fact. 

Where  a  practice  has  existed  during  a  period  of  years  in  a 
school  board  by  which  the  salaried  offices  of  treasurer  and  sec- 
retaiy  were  held  in  rotation  by  all  the  directors,  and  the  in- 
ciunbents  of  such  offices  regularly  divided  their  compensation 
among  all  the  directors,  a  taxpayer  has  a  standing  in  equity 
to  enjoin  the  directors  from  the  continuance  of  such  a  practice. 

Where  in  such  a  case  the  court  below  finds  as  a  fact  that  the 
pajrments  made  by  the  two  officers  were  purely  voluntary, 
without  any  prearrangement  or  antecedent  bargain  or  under- 
standing among  the  parties,  and  such  finding  is  based  upon 
sufficient  evidence,  the  appellate  court  will  not  reverse  the 
finding,  and  decree  an  accounting  in  favor  of  the  school  dis- 
trict as  to  the  funds  distributed.  Soluaook  t.  Makloaborg 
Twp.  School  Dist.,  188. 
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SEEVICE  OF  PE0CE8S. 

1,  Replevin — Affidavit  of  defense— Act  of  July  9,  1901,  P. 
L.  6U.    Hoyt  T.  Canon,  172. 

SHEETFFS,  see  Public  Officers. 

SIDEWALKS. 

1.  Depression  in  sidewalk  —  Negligence  —  MunidpaUties, 
Shjifer  T.  PhiladelpUm  256. 

SLANDER,  see  Criminal  Law. 

STATEMENT  OF  CLAIM,  see  Practice,  0.  P. 

STATUTES. 

1.  Acts  passed  at  the  same  session — Repeal. 

Statutes  enacted  at  the  sanie  session  are  to  be  construed  to  a 
certain  extent  as  an  entire  act  and  therefore  it  is  said  that  in 
order  to  make  a  later  enactment  repeal  a  former  one  passed 
at  the  same  session  there  must  be  an  express  declaration  or  an 
absolute  inconsistency;  i.  e.,  there  is  in  such  case  probably  a 
stronger  presumption  against  an  intention  to  repeal  which  is 
unexpressed,  than  in  the  case  of  statutes  passed  at  different 
sessions.    Kiim*s  Gam,  872. 

3.  Constitutional  law — BUI  of  rights — Trial  hy  jury — Police 
power  —  Special  legislation  —  Fourteenth  Amendment  of  the 
Const,  of  the  U.  8.— Act  of  July  26, 1918,  P.  L.  1024-— Employ- 
ment  of  female  minors.    Ooat.  t.  lieoca  Ooo»«vatiTe  Co^  314. 

8.  Constitutional  law — Courts — Municipal  Court  of  PhilO" 
delphia—Act  of  July  12, 1913,  P.  L.  711.  Torak  t.  P.  *  R.  R. 
Gon  248. 

4.  Constitutional  law — Money  lenders — Special  legidaHan--- 
Act  of  June  6, 1918,  P.  L.  429 — Constitution  of  Pennsylvania, 
AH.  Ill,  Sec.  7.    Foster's  Xdeenae,  8. 

6.  Corporations  —  Foreign  corporations  —  Doing  business — 
Registrationr-Act  of  June  8,  1911,  P.  L.  710.  PvtMjr  Skoe 
Go.  T.  Sawards,  888. 

6.  Criminal  law — Ohtaining  property  hy  false  pretenses — 
Act  of  March  81, 1860,  Sec.  Ill,  P.  L.  410— Indictment  Goat. 
T.  Golesuut,  512. 

7.  Deed — Oeneral  warranty — Implied  covenant  against  en- 
cumbrances— Tax  liens — Act  of  May  28,  1715, 1  Penna.  Laws 
94.    Taylor  t.  AUoa,  608. 

8.  Deeds— Revocation — Trusts  and  trustees— Resulting  trust 
— Husband  and  wife—Act  of  AprU  20, 1906,  P.  L.  289.  Xmookt 
T.  Roiel&ard,  278. 
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9.  Divorce — TricU  by  jury — Delay — Discretion  of  court — Act 
of  April  20, 1911,  P-  L.  71.    Smmrd  t.  lUiiard,  886. 

10.  Foreign  attachment  —  Stock  of  corporation  —  Oamish^ 
ment— Trusts  and  trustees^ Act  of  March  29, 1819,  P.  L.  217. 
WUlovshbj  T.  BavMtt,  242. 

11.  Husband  and  wife — Proceedings  for  support — Jurisdic" 
tion  of  Municipal  Court — Appeals — Scope  of  appeal — Certio- 
rarir-Act  of  April  13, 1867,  P.  L.  78.    Com.  t.  B^rson,  524. 

12.  Mechanic's  lien — Bight  of  mortgagee  to  intervene — Con- 
stitutional law— Act  of  June  J^,  1901,  Sec.  2S,  P.  L.  431. 
Graae  Co.  t.  Boseni»  805. 

18.  Judgment  —  Warrant  of  attorney  to  enter  judgment  — 
BaUment-'Practice,  C.  P.— Act  of  February  24,  1806,  4  Sm. 
L.  278.    Daltom  t.  Willi]isBi7re»  225. 

14.  Mines  and  mining — Municipal  bureau  of  mine  inspection 
1—Befusal  to  furnish  plans  —  Misdemeanor — Criminal  law  — 
Ordinance — Bepeal  of  ordinance — Act  of  July  26, 1913,  P.  L. 
1439.    Com.  T.  Bom,  458. 

15.  Municipalities  —  Eminent  domain — Condemnation  of 
land  for  public  library — "Municipal  buildings" — Acts  of  March 
26,  1903,  P.  L.  63,  and  March  U,  1907,  P.  L.  12.  PkUadel- 
phkM*u  PotitioB,  594. 

16.  Municipal  liens — Notice  of  intention  to  file  lien — Failure 
to  give  notice— Pleadings — Evidence— Act  of  June  4, 1901,  P. 
L.  364.    Tork  City  t.  MUlor»  407. 

17.  Practice,  C.  P. — Affidavit  of  defense — Insufficient  affi* 
davit — Foreign  corporation — Doing  business — Act  of  June  8, 
1911,  P.  L.  70.  Blue  Valley  Creamery  Co.  t.  Zimmormam, 
278. 

18.  Practice,  C.  P. — Amendment — Names  of  parties — Act  of 
May  4, 1862,  P.  L.  574'^Beneficial  associations.  Celsik  t.  Ver- 
l&OTay  Siok  Beneflt  Amou,  466. 

19.  Public  officers  —  County  treasurers  —  Mingling  of  road 
funds  with  general  funds — Treasurer  not  liable  for  acts  of 
former  incumbents — Acts  of  June  26, 1896,  P.  L.  336,  and  May 
11, 1909,  P.  L.  506.    Com.  t.  Chupard,  42. 

20.  Beplevin — Affidavit  of  defense — Service — Act  of  July  9, 
1901,  P.  L.  614'    Hoyt  t.  Carson,  172. 

21.  Boad  law — Abandoned  turnpike — Bepairs — Supervisors 
— Counties — Constitutional  law — Acts  of  April  20, 1906,  P.  L. 
237;  April  26, 1907,  P.  L.  104;  May  10,  1909,  P.  L.  499,  and 
March  16, 1911,  P.  L.  21.    Wintem  t.  Koonts,  184. 

22.  Boad  law — Change  of  grade — Abolition  of  grade  crossing 
— Depression  in  portion  of  street — Act  of  May  26,  1891,  P.  L. 
117.    FHek  T.  Pklladelphia,  288. 
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23.  Road  law— Paving-— Acts  of  May  7, 1907,  P.  L.  168,  and 
May  H,  191$,  P.  L.  WO— Municipal  lient— Validating  act 
Wmmkimmtowk  St^  Bvtler  Boro^  586. 

24.  Sunday  law — Playing  of  professional  hose  haU — Act  of 
April  22, 179i,  S  8m.  L.  177.    Com.  t.  Oolemmst  380. 

26.  Taxation — Municipalities — Tax  on  gas  companies — Con- 
stitutional law— Acts  of  May  28, 1889,  P.  L.  287,  and  May  16, 
1901,  P.  L.  228.    AltooMA  T.  O'liMurj,  159. 

26.  Taxation — Tcuc  liens — Tax  sales — Repeal— Acts  of  June 
4,  1901,  P.  L.  864,  and  May  21,  191$,  P.  L.  286.  Bradford 
Oounty  T.  Bemrdflley,  478. 

27.  Townships — First  class  townships — Care  of  public  health 
—Act  of  April  28, 1899,  P.  L.  106.  KaTerford  Twp.  t.  WU- 
f  oms,  214. 

28.  Turnpike  companies  —  Street  railway  —  Occupancy  of 
road  by  railway — Liability  to  landowners — Act  of  May  H,  1889, 
P.  L.  211.    BvokwAltwr  t.  ImmommUr  it  JAtktm  Tpk.  Go^  195. 

29.  Witts — Legacy — Legacy  payable  out  of  proceeds  of  land 
—Time  of  payment— Act  of  April  27, 1856,  P.  L.  $69.  DaTies* 
Efltato,  360. 

STOCK 

1.  Assignment  of  stock — Building  and  loan  associations — 
Usurious  mortgage  —  Conflict  of  laws — Usury — Interest. 
Stttmrt  T.  Barry,  340. 

2.  Assignment  of  stock — Building  and  loan  associations — 
Usurious  mortgage — Conflict  of  laws — Usury — Interest.  Stod- 
dard T.  Thoatas,  177. 

3^  Stock  of  corporation — Oamishment — Trusts  and  trustees 
—Foreign  attachment— Act  of  March  29,  1819,  P.  L.  217. 
WiUoacbby  t.  Barrett,  242. 

STREETS. 

1.  Dedication — Municipalities — Municipal  lien — Road  law. 
HowoU  T.  W.  B.  OaM  *  Sons  Oatlerj  Oo^  166. 

2.  Dedication  of  street — Evidence— Road  law.  KlHaliaae 
T.  Hortliaaiptoa  Traot.  Co.,  641. 

3.  Depression  of  portion  of  street — Act  of  May  26,  1891,  P. 
L.  117 — Road  law — Change  of  grade — Abolition  of  grade  cross- 
ing.    Frlek  t.  Pkiladelpliia,  283. 

4.  Occupation  of  street — Corporations — Public  service  cor- 
poration— Light,  heat  and  power  company — Boroughs.  DeL 
Oo.  Eloo.  Oo*  T.  Oolwym  Boro*,  609. 
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SUBROGATION. 

!•  Equiiu — Taxes  and  municipal  liens — Bale  of  undivided  in- 
terest in  land — Contribution  —  Laches.  Brown  t*  MoCvl- 
loncb,  98. 

SUNDAY  LAW. 

1.  Playing  of  professional  base  hall^-Act  of  April  22,  lldk, 
S  8m.  L.  177. 

A  professional  base  ball  game  conducted  in  the  central  part 
of  a  large  city  immediately  adjoining  a  main  thoroughfare^  is 
a  violation  of  the  Sunday  Law  of  April  22, 1794,  3  Sm.  L.  177, 
although  the  grounds  were  separated  from  the  street  by  a  high 
and  close  board  fence,  and  although  no  charge  was  made  for 
admission,  and  there  was  no  actual  disorder  when  the  game 
was  stopped.    Com*  t.  Ooleaum*  880. 

TAXATION. 

1.  Joint  stock  companies — Express  company — Tax  on  horses 
— Common  carriers — Interstate  commerce. 

A  joint  stock  company  existing  under  the  laws  of  the  State 
of  New  York  and  doing  business  as  a  conmion  carrier  of  mer- 
chandise in  Pennsylvania  and  other  states,  and  between  states, 
is  liable  to  pay  a  tax  on  horses  over  four  years  of  age,  which  it 
owns.    AdmakM  Express  Co.  t.  Harrlslmrs,  420. 

2.  Municipalities  —  Tax  on  gas  companies  —  Constitutional 
law—Acts  of  May  28, 1889,  P.  L.  287,  and  May  16, 1901,  P.  L. 
228. 

Under  the  Act  of  May  23, 1889,  P.  L.  287,  as  amended  by  the 
Act  of  May  16,  1901,  P.  L.  228,  giving  to  cities  of  the  third 
class  the  right  'Ho  levy  and  collect  a  license  tax  not  exceeding 
one  hundred  dollars  each  annually  on  all  contractors,  bankers, 
brokers,  merchants  of  all  kinds,  grocers,  confectioners,  butch- 
ers, furniture  dealers,  jewelers,  express  companies,  telegraph, 
telephone,  steam-heating,  gas,  water,  light  and  power  com- 
panies," a  city  of  the  third  class  has  the  right  for  general 
revenue  purposes  to  enact  by  ordinance  that  "all  gas  companies 
or  individuals  furnishing  light  or  heat  thereby  shall  pay 
annually  a  license  tax  of  one  hundred  dollars." 

In  a  proceeding  to  enforce  such  an  ordinance  it  is  not  error 
to  exclude  testimony  tending  to  establish  matters  which,  how- 
ever pertinent  in  an  inquiry  as  to  the  reasonableness  of  an  at- 
tempted exercise  of  the  police  power,  have  no  legitimate  place 
in  the  determination  of  the  validity  of  a  tax. 

Such  an  ordinance  does  not  contravene  Article  XT,  Section 
1,  of  the  Constitution,  relating  to  the  uniformity  of  taxation 
because  it  assesses  and  levies  a  tax  upon  all  gas  companies  do- 
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ing  business  within  the  limits  of  the  municipality  without  re- 
gard to  the  quantity  of  business  done  by  each.  Williamsport 
V.  Wenner,  172  Pa.  178,  distinguished. 

A  gas  company  which  manufactures  its  product  within  the 
limits  of  Pennsylvania  and  sells  its  entire  product  within  the 
same  limits  to  a  railroad  company  and  a  slewing  car  company 
for  lighting  cars,  is  not  engaged  in  interstate  commerce,  al- 
though the  cars  themselves  are  operated  in  interstate  traffic. 
AltooMA  T.  OXeMTt  159. 
8.  Separation  of  coal  from  surface — Deed — Tax  aaaessmenL 
A  coal  company  conveyed  land  to  an  individual  ^'exc^ting 
and  reserving,  however,  unto  the  said  company,  their  successors 
and  assigns,  all  coal  and  minerals  beneath  the  surface  of  and 
belonging  to  said  lot,  and  also  reserving  to  said  company,  its 
successors  and  assigns,  the  sole  right  and  privilege  to  make, 
construct  and  use  any  subterranean  passage  or  gangway  under 
said  lot  that  may  be  required  by  said  company,  its  successors 
and  assigns,  to  reach  and  mine  any  coal  or  other  minerals  be- 
longing or  appertaining  to  other  lands  or  premises,  but  with- 
out the  right  to  said  company  to  mine  and  remove  any  coal  or 
other  minerals  under  said  lot,  exc^t  for  the  purpose  of  making 
and  using  said  subterranean  passages  or  gangways,  but  not 
thereby  opening  any  mine  or  airshaft  or  establishing  any  fix- 
ture upon  the  surface  of  said  lot.''  Subsequently  the  county 
authorities  assessed  the  surface  of  the  land  to  the  grantee  in 
the  deed  and  assessed  the  coal  underlying  the  same  to  '^owner 
unknown."  The  grantee  paid  the  taxes  assessed  against  the 
surface,  but  not  against  the  coaL  The  county  advertised  the 
sale  of  the  coal  for  the  unpaid  taxes.  The  owner  of  the  sur- 
face then  filed  a  bill  for  an  injunction  to  restrain  the  sale. 
Held,  that  a  taxable  estate  remained  in  the  grantor,  and  that 
the  assessment  was  sufficient  to  cover  it.  Bavb  t*  Lacka- 
waama  Ooanty,  462. 

4.  Tax  liens^Act  of  May  28, 1715, 1  Penna.  Laws  9k— Deed 
— General  warranty — Implied  covenant  against  encumbrances. 
Taylor  t.  AUm,  608. 

5.  Tax  liens — Tax  sales — Statutes — Repeal— -Acts  of  June  k, 
1901,  P.  L.  S6i,  and  May  21, 191$,  P.  L.  285. 

The  Act  of  May  21, 1918,  P.  L.  286,  entitled  "An  Act  pro- 
viding for  the  return  of  taxes  on  seated  lands  in  counties,  poor 
districts,  boroughs,  incorporated  towns  and  townships,  for 
county,  poor,  borough,  town,  or  township  taxes,  respectively, 
and  providing  for  the  sale  of  such  lands  for  taxes,"  r^»eals  the 
Act  of  June  4, 1901,  P.  L.  864,  in  so  far  as  it  relates  to  return 
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of  taxes  on  seated  lands  and  the  sale  of  the  lands  for  nonpay- 
ment of  county,  poor,  borough  or  township  taxes. 

Where  the  return  of  the  tax  collector  has  been  made  and  the 
lien  filed  under  the  Act  of  June  4,  1901,  P.  L.  864,  but  after 
the  approval  of  the  Act  of  May  31, 1918,  P.  L.  285,  the  lien  is 
void  and  proceedings  thereunder  cannot  be  sustained.  Brad- 
ford C««mt7  T*  Beardslej,  478. 

6.  Taxes  and  municipdl  Item — Sale  of  undivided  interest  in 
land — Contribution  —  Equity  —  Subrogation.  Bromt  t.  Mo- 
OsUMgfc,  98. 

TI2M;. 

1-  Time  for  payment — Wills — Legacy — Legacy  payable  out 
of  proceeds  of  land—^Act  of  April  27, 1855,  P.  L.  $69.  DaTiea* 
Eatata,860. 

TITLE. 

1.  Passing  of  title — Corporations — Bankruptcy — Contract — 
Sale — Bight  of  approval — Delay.  MeCAbe  t.  WorthamptoB 
Trwmt  O^  18. 

TOWNSHIPS. 

1.  First  class  townships — Care  of  public  health — Act  of  April 
M8, 1899,  P.  L.  106. 

The  commissioners  of  a  township  of  the  first  class  have  no 
authority  under  the  Act  of  April  28,  1899,  P.  L.  106,  or  any 
other  act  to  enact  an  ordinance  making  it  an  offense  for  any 
person  or  persons  to  feed  garbage  or  offal  to  animals  within 
the  limits  of  the  township.  Such  a  township  has  no  authority 
to  pass  such  an  ordinance  as  an  inherent  attribute  of  a  munic- 
ipal corporation  under  the  police  powers. 

Powers  of  first  class  townships  are  only  such  as  are  conferred 
by  express  enactment.    KaTerf  ord  Twp.  t.  Wllf  obs,  214. 


TOWNSHIPS  OF  WEST  OLASS. 

1.  Boad  law — Taking  over  township  road  by  taxpayer — Acts 
of  June  12,  189S,  P.  L.  m,  and  May  2^,  1901,  P.  L.  B94. 
872. 


TBIALS. 

1.  Practice,  C.  P. — Allegata  and  probata — Beview — Negli- 
gence— Conflict  of  testimony — Numerical  number  of  witnesses 
— Interest  of  plaintiff^Charge-^Master  and  servant.  Floyd 
T.  Ik  V.  B.  B.  0««9  1. 
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2.  Practice,  C,  P.— Charge — Exceptions  to  charge — General 
exceptions.    Toimk  t.  P.  *  K.  R.  Oo^  248. 

8.  Practice,  C,  P. — Trial— Charges-Points,  "Omrrim  t.  Oom- 
timental  Fire  1mm.  O^  341. 

4.  Trial  hy  jury—Delay-'Discretion  of  court— -Divoree— Act 
of  April  20, 1911,  P.  L.  71.    Beaard  t.  Braard,  886. 

6.  Trial  hy  jury — Police  power— Special  legislatiofp—Four" 
teenth  Amendment  of  the  Const,  of  the  V.  B. — Act  of  July  26, 
1918,  P.  L.  1024 — Employment  of  female  minors— ConstUu- 
tional  law-=-Bill  of  rights.  Com*  t.  Meoca  CooporatiTe  Oo^ 
814. 

6.  Trial  without  jury — Findings  hy  judge — Review — Courts 
— MunicipiU  Court  of  Philadelphia  County.  OvmJj  t.  Liatam, 
117. 

TRUSTS  AND  TRUSTEES. 

1.  Active  and  dry  trusL 

Where  a  testamentary  trustee  is  given  the  control  of  the 
corpus  of  the  estate,  the  collection  of  interest  and  dividends, 
and  their  payment  to  the  life  tenant,  and  the  distribution  of 
the  principal  as  money,  not  in  kind,  to  the  parties  entitled  to 
it  after  the  death  of  the  life  tenant,  the  trust  is  an  active  and 
not  a  dry  trust    Willoiicliby  t.  Barrett,  242. 

2.  Contract — Mortgage — Mechanics'  liens — Deed.  MeAllis- 
ter  T.  MoGibbeii7»  582. 

3.  Resulting  trust — Husband  and  wife — Deeds — Revocation 
Act  of  April  20, 1906,  P.  L.  239.    Xaeokt  t.  Beiekard,  273. 

TURNPIKE  COMPANIES. 

1.  Street  railway — Occupancy  of  road  hy  railway — LiahUity 
to  landowners. 

Where  a  street  railway  company  organized  under  the  Gen- 
eral Street  Railway  Act  of  May  14, 1889,  P.  L.  211,  locates  its 
right  of  way  over  a  turnpike  road  in  pursuance  of  the  power 
conferred  upon  it  by  the  act  and  without  the  consent  of  the 
turnpike  company,  and  as  a  part  of  the  compensation  to  be 
paid  for  the  use  of  the  road  agrees  to  keep  in  proper  repair  the 
entire  roadway  of  the  turnpike  company,  and  to  assume  the 
responsibilities  of  the  latter  in  relation  thereto,  the  turnpike 
company  thereafter,  cannot  be  held  liable  for  damages  to  abut- 
ting property  because  pipes  or  culverts  laid  by  the  railway 
company  were  not  provided  of  sufficient  size  to  carry  off  water 
from  the  abutting  land  across  or  under  the  road  bed.  The 
railway  company  will  be  alone  liable  for  such  damages.  Bvek- 
waiter  t.  Laaoaster  *  Idtiti  Tpk.  Co.,  195. 
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1.  Promissory  notes — Conflict  of  laws,  GampBell  ▼•  Hunt, 
332. 

2.  Usurious  mortgage  —  Building  and  loan  associations  — 
Conflict  of  laws — Interest — Assignment  of  stock.  Btumxt  ▼. 
Barry,  370. 

3.  Usurious  mortgage — Conflict  of  laws — Interest — Assign- 
ment of  stock — Building  and  loan  associations.  Stoddard  ▼• 
Thomas,  177. 

VAKIANCE. 

1.  Criminal  law — Oht(Uning  property  hy  false  pretenses — 
Act  of  March  31, 1860,  Sec.  Ill,  P.  L.  410— Indictment.  Com. 
▼•  Colemaa,  512. 

2.  Evidence — Slander — Pleadings.  Boyajiam  ▼•  Oluudan, 
614. 

3.  Negligence — Master  and  servant — Youthful  employee- 
Instructions — Circular  saw — Pleadings.  Oappveoio  ▼•  Pl«mb» 
143. 

VERDICTS. 

1.  Inadequacy  of  verdict — Negligence — Discretion  of  court. 
Joaos  ▼•  Peiina.  Co.,  438. 

2.  Reduction  of  verdict — Stipulation — Entry  of  judgment  on 
verdict — Practice,  C.  P.    Torak  ▼•  P.  A  B.  R.  Go*,  248. 

3.  Road  law — Change  of  grade — Evidence — Insufficiency  of 
verdict— New  trial.    Friok  ▼.  PhiladelplOa,  283. 

WAGES. 

1.  Claims  for  domestic  services — Other  services — Presump- 
tion of  payment — Decedents'  estates — Act  of  April  ^7,  1865, 
P.  L.  369.    DaTios'  Estato,  360. 

2.  Claim  for  nursing  and  care — Presumption  of  payment — 
Burden  of  proof — Decedents'  estates — Family  relationship — 
Nephew  of  decedent's  husband.    ETaiui's  Estate,  83. 

3.  Payment  of  wages — Presumption  of  payment — Rebuttal — 
Inability  to  make  demand — Master  and  servant.  BchreiBer  ▼• 
Hortliaiii,  483. 

4.  Presumption  of.  pay ment-^M aster  and  servant.  Oaskey 
▼•  KineaTj,  87. 

WAIVERS. 

1.  Insurance — Fire  insurance — Statement  as  to  loss.  Por- 
estor  ▼•  Tevtonia  Pire  Ins*  Co*,  151. 

2.  Nonsuit  —  Justice  of  the  peace  —  Appeals  —  Defects  in 
record — Laches.    Edelntan  ▼.  Moser,  637. 

Vol.  lx — 46 
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3.  Waiver  of  relief — Equitu — Want  of  party, 
Omllorngk,  98. 

WAERANTS  OF  ATTOBNET. 

1.  Warrant  of  attorney  to  enter  judgment — Judgment — Bait' 
ment^-Practice,  C.  P.^Act  of  February  tJt,  1806, 4  Bm.  L.  ««5. 
Daltm  T.  WUllBsmTM,  225. 

WABBANTT. 

1.  Beneficial  associations — Health  of  applicant.  Oslalk  ▼• 
VerboTAj  Siok  BMMflt  Asra^  466. 

2.  General  warranty  —  Implied  covenant  against  encum- 
brances— Tax  liens — Act  of  May  28,  1716,  1  Penna.  Laws  P|- 
Tajlor  ▼•  AUmm^  503. 

WATEB8  AND  WATEB  WAYS. 

1.  Diversion  of  water — Injuries  to  land — Evidence — Road 
law — Construction  of  road.    Hall  ▼•  Biae,  401. 

WILLS. 

i.  Legacy — Legacy  payable  out  of  proceeds  of  land — Time  of 
payment. 

Where  a  testator  devises  a  farm  to  his  wife  for  life  and  after 
her  death  to  a  son,  and  gives  to  a  second  son  a  money  legacy 
''to  be  paid  after  the  decease  of  my  wife,  or  as  soon  as  the  farm 
is  sold,  if  my  wife  and  son,  or  either  of  them  shall  sell  the 
farm  that  is  here  given  or  bequeathed  to  them,'^  the  legacy  is 
payable  upon  the  death  of  the  wife,  and  if  the  legatee  makes 
no  demand  for  payment  until  the  death  of  his  brother  and  the 
sale  of  the  farm  forty  years  after  the  death  of  his  mother,  ho 
.  will  be  barred  from  recovery  by  the  Act  of  April  27,  1866,  P. 
L.  369.    ]>«Ti0s' Estate,  360. 

WITNESSES. 

1.  Competency  of  witness — Witness  dead — Promissory  notes 
—Fraudr-'Evidence—Act  of  May  2S,  1887,  P.  L.  169.  Oamp- 
BeU  ▼•  Hunt,  332. 

2.  Numerical  number  of  witnesses — Interest  of  plaintiff — 
Charge — Master  and  servant — Negligence — Conflict  of  testi- 
mony.   Floyd  ▼•  L.  V,  R.  R.  Co.,  1. 

3.  Opinion  of  witness — Negligence — Railrocuts — Injury  to 
live  stock — Death  of  horses — Evidence — Inference  from  infer- 
ence.   Kail  ▼•  Penma.  B.  K.  Co.,  236. 
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WORDS  AND  PHRASES. 

1.  "Contractor" — Mechanic's  lien — Payment  for  material  hy 
owner.    Pierce,  Bvtler  Sc  Pieree  Mamf  c*  Oo.  ▼•  Bocevsy  293. 

2.  "Doing  husinees" — Practice,  (7.  P. — Affidavit  of  defense — 
Insufficient  affidavit  —  Foreign  corporation  —  Act  of  June  8, 
1911,  P.  L.  70.  Bine  Valley  Oreamerj  Co*  ▼•  Zimatemuui, 
278. 

8.  "Municipal  huHdings" — Municipalities — Eminent  domain 
— Condemnation  of  land  for  public  library — Acts  of  March  26, 
1903,  P.  L.  63,  and  March  U,  1907,  P.  L.  12.  PhUadelplila'e 
Petitioii,  594. 
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